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Pursuant to Utah Code §§ 54-7-15, 54-4a-1, 63G-4-301 and Utah Admin Code r. 746-1801 the Utah Division of Public Utilities (Division) files this Petition for Review. The Public
Service Commission of Utah (Commission) should review and reconsider its December 30, 2020
Order (“Order”) concluding that Rocky Mountain Power (“RMP”) met its burden of proof to
recover the costs associated with the August 2019 generator failure at the Lake Side 2 power
plant. The Commission committed legal error by applying the incorrect burden of proof and
should reconsider and correct its legal error. The facts on the record are insufficient to meet
RMP’s burden and the Commission should reconsider its Order, applying the correct burden of
proof, and deny recovery.
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Under Utah law “a fundamental principle is: the burden rests heavily upon a utility to
prove it is entitled to rate relief and not upon the commission, the commission staff, or any
interested party or protestant; to prove the contrary.” Utah Dep't of Bus. Regulation, Div. of Pub.
Utilities v. Pub. Serv. Comm'n, 614 P.2d 1242, 1245 (Utah 1980). This burden is essential to
ratemaking because the utility is typically the party in possession of the necessary evidence.
“Otherwise, the hands of the regulatory body could be tied in such fashion it could not effectively
determine whether a proposed rate was justified.” Id.
In the Order, the Commission found that RMP had met its burden of substantial evidence
because it “followed prudent practices by performing an RCA.” Order at 35. And that there was
nothing in the RCA that “identifies negligent or imprudent actions as a likely cause” of the
generator failure. Id at 35-36. The Commission further supported this finding because “RMP
demonstrated concerted efforts to prudently contract for quality services in maintaining and
operating” the Lake Side 2 power plant. Id. at 36. The Commission further held that “evidence
does not support disallowance.” Id. In summary the finding of prudence for the outage appears
from the Order to be based on the lack of factual evidence of imprudence and not on any specific
evidence of prudence outside of general operation and after-the-fact contracting for investigation
of the root cause of the failure.
The evidence on record does not conclusively show imprudence. That is not the
appropriate burden of proof, however. The burden rests on RMP to prove by substantial evidence
that it acted prudently in incurring the expenses that it seeks to recover. The Division is not
disputing the Commission’s findings with respect to the normal daily operation and maintenance
or recovery of the expenses related to those activities or the efforts after the outage to determine
the cause. Only the direct cause of the outage.
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The Order’s findings of fact related to this outage fall into either the category of general
operation and maintenance or the review of the outage. Prudence in both categories does not
inherently demonstrate prudence in terms of the even that caused the outage. A utility might act
entirely prudently in the operation of a facility, have an imprudently caused outage, and then
follow it with a prudent investigation of the outage. The utility would not be entitled to recovery.
In this case, the Order lacks a finding of substantial evidence that RMP acted prudently with
respect to the actual cause of the outage. The Commission recognized that “RMP continues to
work to uncover the root cause of this outage…” Id. Therefore, it is a natural result that the Order
could not have found that substantial evidence of prudence related to the root cause has been
shown.
Given the lack of substantial evidence relating to the outage, when the correct burden of
proof is applied, prudence cannot be shown. “If there is no substantial evidence to support an
essential finding, that finding cannot stand and a rate order predicated upon it must fall.”
Mountain States Tel. & Tel. Co. v. Pub. Serv. Comm'n of Utah, 105 Utah 266, 145 P.2d 790, 792
(1944). The lack of evidence supporting disallowance is insufficient for RMP to have carried its
burden and the Commission should reconsider the burden of proof and its application to the facts.
The Commission’s desire not to provide a disincentive for RMP to seek the true cause is a
laudable goal. One that the Division fully supports. The fact that a second investigation may be
ongoing does not demonstrate imprudence. But it also does not demonstrate prudence with
respect to the matter at issue here: the prudence of the outage. A default rule allowing for
recovery of costs for events where no cause is determined is inconsistent with the substantial
evidence burden. This rule would set a clear incentive for the utility to find the cause inconclusive
or fail to conduct comprehensive investigation in any event that could result in the root cause
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analysis pointing to imprudent behavior. In those instances, the utility is better off finding no
cause than identifying the cause. In the alternative, if the utility does not recover costs when
equipment failure cause is unknown the utility will have a significant incentive to investigate
thoroughly.
The Commission committed legal error in approving recovery of the costs related to the
Lake Side 2 outage by applying the incorrect burden of proof to the relevant events. Applying the
correct burden of proof to the Commission’s own findings of fact in its Order results in a
necessary conclusion that RMP failed to meet the burden of substantial evidence of prudence with
respect to the cause of the Lake Side 2 outage and the incurrence of the capital costs associated
with it. The Commission should reconsider its approval of recovery of the costs related to the
Lake Side 2 outage. Should further evidence be offered in a future proceeding, the Commission
could approve costs as prudent at that time. The inconvenient timing of a general rate case that
occurs before evidence of prudence exists does not eliminate the requirement that such prudence
be demonstrated before the costs may be included in rates.

Submitted this 29th day of January 2020.

/s/ Justin C. Jetter
Justin C. Jetter
Assistant Attorney General
Utah Division of Public Utilities
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