
                                                                     1407 W. North Temple 
           Salt Lake City, Utah 84116 
April 22, 2020 
 
VIA ELECTRONIC FILING 
 
Public Service Commission of Utah 
Heber M. Wells Building, 4th Floor 
160 East 300 South 
Salt Lake City, UT 84114 
 
Attn: Gary Widerburg 
 Commission Administrator 
 
Re: Docket No. 20-035-05 — Application of Rocky Mountain Power for Approval of 

Solicitation Process for 2020 All Source Request for Proposals 
 
On April 9, 2020 PacifiCorp dba Rocky Mountain Power (the “Company”) submitted its 
application and direct testimony and exhibits of Mr. Bruce W. Griswold, seeking approval of the 
solicitation process for the 2020 All Source Request For Proposals (“2020AS RFP”). Subsequent 
to the filing, the Company discovered that Exhibit RMP__(BWG-1) did not contain Exhibit E-3, 
the standalone battery storage agreement. Therefore in accordance with Utah Code § 54-17-
201(2)(b)(ii) and Utah Admin. Code R746-420-1(1)(b), the Company hereby submits Exhibit   
E-3. The Company apologizes for any inconvenience caused by this oversight. 
 
Informal inquiries may be directed to Jana Saba at (801) 220-2823. 
 
Very truly yours,  
 
 
 
Joelle Steward 
Vice President, Regulation 
 
cc:   Service List (Docket No. 20-035-05) 
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 Term Sheet – Battery Storage Agreement 
 

The following are the material terms and conditions of the Battery Storage Agreement (“BSA”) 
between Seller and PacifiCorp.  Capitalized terms used and not defined herein will have the meanings 
given to such terms in the definitive BSA between the Parties. 

 
1. PacifiCorp PacifiCorp, an Oregon corporation. 

2. Seller [_____]. Seller and PacifiCorp are sometimes referred to as a “Party” 
or collectively as the “Parties”. 

3. Storage Facility 
and Premises Seller will construct, commission, own, operate and maintain an 

approximately [__] MW battery energy storage system (“Storage 
Facility”) located in [_____] County, [_____] (“Premises”). The 
Storage Facility will be designed and constructed consistent with the 
battery energy storage system specifications set forth in RFP Appendix 
A-1 (“BESS Specifications”). The Storage Facility will be charged 
solely from energy provided by PacifiCorp (“Charging Energy”) from 
the electric transmission or distribution facilities owned, operated or 
maintained by PacifiCorp (the “System”). 

4. Term The BSA will be effective after its been executed and delivered by 
both Parties and filed by PacifiCorp in accordance with applicable 
Commission1 rules (the “Effective Date”) and, unless earlier 
terminated as provided in the BSA, will remain in effect until 
[____________] (the “Term”).2 

5. Project 
Milestones If any Project Milestone (other than Commercial Operation) is not 

achieved on or before the date specified in the BSA, then Seller will: 
(a) inform PacifiCorp of a revised projected date for the achievement 
of such Project Milestone (which will be deemed the new deadline 
for such Project Milestone), and any impact on the timing of 
Commercial Operation (and on any other Project Milestone); and (b) 
provide PacifiCorp with a written report containing Seller’s analysis 
of the reasons behind the failure to meet the original Project 
Milestone deadline and whether remedial actions are necessary or 
appropriate, and describing any remedial actions that Seller intends 
to undertake to ensure the timely achievement of Commercial 
Operation by the Scheduled Commercial Operation Date. If Seller 
complies with the preceding sentence then no failure of Seller to 
achieve a Project Milestone (other than Commercial Operation) on or 

                                                 
1 Note to Bidders: The “Commission” will be the relevant state commission with jurisdiction over the Storage Facility and/or 
the BSA. 
2 Note to Bidders: Depending on the location of the Storage Facility, there may be associated filing or approval requirements 
with the applicable state public utility commission.   
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before the scheduled date in the BSA will constitute an Event of 
Default. 

6. Delay Damages If Commercial Operation is not achieved on or before the Scheduled 
Commercial Operation Date, then: (a) Seller will pay to PacifiCorp 
Delay Damages from and after the Scheduled Commercial Operation 
Date up to, but not including, the earlier of: (i) the date the BSA is 
terminated in accordance with its terms; and (ii) the date that the 
Storage Facility achieves Commercial Operation; and (b) PacifiCorp 
may terminate the BSA. 

7. Purchase of 
Storage Product Commencing on the Commercial Operation Date and continuing 

throughout the Term, Seller will make available to PacifiCorp, and 
PacifiCorp will receive all rights, title and interest in and to all 
Discharging Energy, Storage Capacity and Ancillary Services 
associated with the Storage Facility in accordance with the terms of 
the BSA (“Storage Product”). Seller will supply and deliver the 
Storage Product to PacifiCorp at the point of interconnection between 
the Storage Facility and the System, as specified in the Generation 
Interconnection Agreement and as further described in the BSA 
(“Point of Delivery”). Seller warrants that all Storage Product 
delivered to PacifiCorp will be free and clear of all liens, claims and 
encumbrances of any nature or kind.  

8. Payments PacifiCorp will pay Seller the Storage Contract Price equal to 
$[__________] (in kW/month) for all Storage Product, and Seller 
will not be entitled to any compensation over and above the Storage 
Contract Price. The Storage Contract Price will not be adjusted on 
the basis of any action of any Governmental Authority with respect 
to changes to or revocations of sales and use tax benefits, rebates, 
exceptions or give backs. 
PacifiCorp will not be obligated to purchase, receive or pay for 
anything other than Storage Product and then only based on the then 
applicable Storage Capacity Rating of the Storage Facility, not to 
exceed the maximum Storage Capacity Rating set forth in the 
Expected Storage Requirements. 

9. Metering At Seller’s cost and expense, Seller will design, furnish, install, own, 
inspect, test, maintain and replace all metering equipment required by 
the Generation Interconnection Agreement and the BSA. Seller will 
reasonably cooperate with PacifiCorp in developing any metering 
protocols necessary for PacifiCorp to comply with the requirements 
of the Market Operator. The Storage Facility must be designed to be 
able to distinguish and separately meter energy for Charging Energy 
and energy for station load. 
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10. Storage Capacity 
Test Prior to the Commercial Operation Date, Seller will schedule and 

complete one or more Storage Capacity Tests in accordance with the 
testing requirements of the BSA.3 Thereafter, at least once per 
Contract Year, Seller will schedule and complete a Storage Capacity 
Test in accordance with such testing requirements. Both Parties will 
have the right to run one or more retests (not more often than  monthly) 
of the Storage Capacity Test in accordance with such testing 
requirements. 
If the actual capacity of the Storage Facility determined pursuant to a 
Storage Capacity Test is less than the then current Storage Capacity 
Rating, then the actual capacity determined pursuant to such Storage 
Capacity Test will become the new Storage Capacity Rating at the 
beginning of the day following the completion of the test for all 
purposes under the BSA until a new Storage Capacity Rating is 
determined pursuant to a subsequent Storage Capacity Test, provided 
in no event will the Storage Capacity Rating be greater than the 
Storage Capacity Rating set forth in the Expected Storage 
Requirements. 

11. Storage 
Availability During the Term, the Storage Facility will maintain a Storage 

Availability during each Contract Year of no less than the Guaranteed 
Storage Availability. If the Storage Availability during any Contract 
Year is less than the Guaranteed Storage Availability, then Seller will 
cure such failure by paying to PacifiCorp Storage Availability 
Damages calculated in accordance with the BSA.4  

12. Storage Facility 
Scheduling During the Term, PacifiCorp will have the exclusive right to schedule 

or designate the Storage Facility to deliver the Storage Product to 
PacifiCorp and to accept Charging Energy, in accordance with the 
procedures and protocols governing operations of the Storage Facility 
attached to the BSA, including (a) minimum and maximum operating 
parameters, (b) procedures for scheduling and dispatch, and (c) 
methods of day-to-day communications (collectively, the “Storage 
Operating Procedures”).5 The Storage Operating Procedures will 
allow PacifiCorp to schedule the Storage Facility for seven (7) days 
per week and twenty-four (24) hours per day (including holidays) for 
all available components of the Storage Product, unless the Storage 
Facility is, in whole or in part, incapable of operations due to Force 
Majeure, a Planned Outage or a Maintenance Outage. During the 
Term, Seller will operate the Storage Facility to charge or discharge 
the Storage Facility in accordance with PacifiCorp’s instructions, and 

                                                 
3 Note to Bidders: The terms and conditions of the Storage Capacity Test will be agreed to by the Parties. 
4 Notice to Bidders: The terms and conditions of the Storage Availability and Guaranteed Storage Availability or other 
appropriate metrics applicable to storage availability will be agreed to by the Parties. 
5 Note to Bidders: The terms and conditions of the Storage Operating Procedures will be agreed to by the Parties. 
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will not dispatch and operate the Storage Facility other than pursuant 
to an instruction by PacifiCorp in accordance with the BSA. 

13. Standard of 
Construction and 
Operation 

Seller will construct, operate, maintain and repair the Storage Facility 
in accordance with: (a) the applicable and mandatory standards, 
criteria and formal guidelines of FERC, NERC, any RTO, and any 
other Electric System Authority and any successors; (b) the Permits 
and other Required Facility Documents; (c) the Generation 
Interconnection Agreement; (d) all Requirements of Law; (e) the 
requirements of the BSA; and (f) Prudent Electrical Practice. 

14. Outages Planned Outages: Seller will provide PacifiCorp with an annual 
forecast of Planned Outages for the Storage Facility for each 
Contract Year between 1-3 months before the first day of each 
Contract Year, and may update such Planned Outage schedule as 
necessary to comply with the Generation Interconnection Agreement, 
Prudent Electrical Practices or the Storage Operating Procedures, 
provided that Seller may not schedule a Planned Outage during any 
portion of the months of [____________],6 except to the extent 
required by the Generation Interconnection Agreement, Prudent 
Electrical Practices or the Storage Operating Procedures. 
Maintenance Outage: If Seller reasonably determines that it is 
necessary to schedule a Maintenance Outage for the Storage Facility, 
Seller will notify PacifiCorp of the proposed Maintenance Outage as 
soon as practicable but in any event at least 5 days before the 
Maintenance Outage begins. Seller will take all reasonable measures 
consistent with the Generation Interconnection Agreement, Prudent 
Electrical Practices and the Storage Operating Procedures to not 
schedule any Maintenance Outage during the months of 
[____________]. Seller will use all reasonable efforts to comply with 
any request to modify the schedule for a Maintenance Outage 
provided that such change has no substantial adverse impact on 
Seller or the Storage Facility. Seller will take all reasonable actions 
consistent with the Generation Interconnection Agreement, Prudent 
Electrical Practices and the Storage Operating Procedures to 
minimize the frequency and duration of Maintenance Outages. 
Forced Outage: Seller will promptly provide notice to PacifiCorp of 
any Forced Outage of the Storage Facility resulting in more than a 
10% reduction in the capacity of the Storage Facility. Seller will take 
all reasonable actions consistent with the Generation Interconnection 
Agreement, Prudent Electrical Practices and the Storage Operating 
Procedures to avoid and minimize the duration of Forced Outages. 

                                                 
6 Note to Bidders: The specific summer and winter months here and below will be identified based on the location of the 
Storage Facility in PacifiCorp’s west or east balancing authority area. 



5 
42087855v3  

Reduced Capacity: Finally, Seller will inform PacifiCorp in writing, 
of any limitations, restrictions, deratings or outages reasonably 
predicted by Seller to affect more than five percent (5%) of the 
capacity of the Storage Facility and will promptly update such notice 
to the extent of any material changes in this information. 

15. AGC The Storage Facility must be capable of charging and discharging 
through PacifiCorp’s AGC system installed by Seller. 

16. Access Rights Upon reasonable prior notice and subject to the prudent written 
safety requirements of Seller, and Requirements of Law relating to 
workplace health and safety, Seller will provide PacifiCorp and 
PacifiCorp’s Representatives with reasonable access to the Storage 
Facility: (a) for the purpose of reading or testing metering equipment; 
(b) as necessary to witness any acceptance tests; (c) as necessary to 
witness any testing associated with the Storage Facility; and (d) for 
other reasonable purposes at the reasonable request of PacifiCorp.   

17. Taxes Seller will pay when due, or reimburse PacifiCorp for, all existing and 
any new sales, use, excise, severance, ad valorem, and any other 
similar taxes, imposed or levied by any Governmental Authority on 
the Storage Product up to the Point of Delivery, regardless of whether 
such taxes are imposed on PacifiCorp or Seller under Requirements of 
Law.  PacifiCorp will pay or cause to be paid when due, or reimburse 
Seller for, all such taxes imposed or levied by any Governmental 
Authority on the Storage Product beyond the Point of Delivery, 
regardless of whether such taxes are imposed on PacifiCorp or Seller 
under Requirements of Law. The Storage Contract Price will not be 
adjusted on the basis of any action of any Governmental Authority 
with respect to changes to or revocations of sales and use tax benefits, 
rebates, exceptions or give backs. 

18. Fines and 
Penalties Each Party will pay all fines and penalties incurred by such Party on 

account of noncompliance by such Party with Requirements of Law as 
such fines and penalties relate to the subject matter of the BSA, except 
where such fines and penalties are being contested in good faith 
through appropriate proceedings. 

19. Representations 
and Warranties The BSA will include representations and warranties for both Parties 

as are customary and appropriate in transactions and agreements of 
this type and consistent with the representations and warranties 
customary in PacifiCorp’s power purchase agreements. 

20. Project 
Development 
Security 

If prior to the Commercial Operation Date Seller fails to satisfy the 
Credit Requirements, then within 10 Business Days after the earlier 
of Seller’s receipt of notice from (a) any source that Seller no longer 
satisfies the Credit Requirements or (b) PacifiCorp requesting the 
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posting of Project Development Security, Seller must provide to 
PacifiCorp and maintain in accordance with the BSA, a Guaranty or 
a Letter of Credit in an amount equal to [________] per kW of the 
expected Storage Capacity Rating set forth in the Expected Storage 
Requirements (“Project Development Security”). If at any time prior 
to the Commercial Operation Date a Security Provider fails to satisfy 
the Credit Requirements, then within 10 Business Days after the 
earlier of Seller’s receipt of notice from (i) any source that the 
Security Provider no longer satisfies the Credit Requirements or (ii) 
PacifiCorp requesting the posting of alternate Project Development 
Security, Seller must provide to PacifiCorp and maintain in 
accordance with the BSA, alternate Project Development Security.  
PacifiCorp will be entitled to draw upon the Project Development 
Security for: (A) any Delay Damages due but unpaid to PacifiCorp 
under the BSA; (B) damages if the BSA is terminated because of a 
Seller Event of Default; and (C) any other amounts owing by Seller 
to PacifiCorp under the BSA.   

21. Default Security If on or after the Commercial Operation Date Seller fails to satisfy 
the Credit Requirements, then within 10 Business Days after the 
earlier of Seller’s receipt of notice from (a) any source that Seller no 
longer satisfies the Credit Requirements or (b) PacifiCorp requesting 
the posting of Default Security, Seller must provide to PacifiCorp 
and maintain in accordance with the BSA, a Guaranty or a Letter of 
Credit in an amount equal to [__________] per kW of the Storage 
Capacity Rating (“Default Security”). If at any time after the 
Commercial Operation Date a Security Provider fails to satisfy the 
Credit Requirements, then within 10 Business Days after the earlier 
of Seller’s receipt of notice from (i) any source that the Security 
Provider no longer satisfies the Credit Requirements or (ii) 
PacifiCorp requesting the posting of alternate Default Security, Seller 
must provide to PacifiCorp and maintain in accordance with the 
BSA, alternate Default Security.  PacifiCorp will be entitled to draw 
upon the Default Security for: (A) damages if the BSA is terminated 
because of a Seller Event of Default; and (B) any other amounts 
owing by Seller to PacifiCorp under the BSA. 

22. Event of Default; 
Remedies An event of default (“Event of Default”) will occur with respect to a 

Party (the “Defaulting Party”) upon the occurrence of each of the 
following events and the expiration of any applicable cure period 
provided for below: 
     (a)   the Defaulting Party fails to make a payment when due under 
the BSA and such failure is not cured within 10 Business Days after 
the Non-Defaulting Party gives notice to the Defaulting Party of such 
default. 
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     (b) the Defaulting Party fails to perform any material obligation 
in the BSA, and such default is not cured within 30 days after the 
Non-Defaulting Party gives the Defaulting Party notice of such 
default; provided, however, that if such default is not reasonably 
capable of being cured within the 30-day cure period but is 
reasonably capable of being cured within 90 days, then the 
Defaulting Party will have an additional reasonable period of time to 
cure such default, not to exceed 90 days following the date of such 
notice of default, provided that the Defaulting Party provides to the 
Non-Defaulting Party a remediation plan within 15 days following 
the date of such notice of default and the Defaulting Party promptly 
commences and diligently pursues such remediation plan. 
     (c)   the Defaulting Party breaches one of its representations or 
warranties in the BSA and such default is not cured within 30 days 
after the Non-Defaulting Party gives the Defaulting Party notice of 
such default; provided, however, that if such default is not reasonably 
capable of being cured within the 30 day cure period but is 
reasonably capable of being cured within 90 days following the date 
of such notice of default, provided that the Defaulting Party provides 
to the Non-Defaulting Party a remediation plan within 15 days 
following the date of such notice of default and the Defaulting Party 
promptly commences and diligently pursues such remediation plan. 
     (d) the Defaulting Party: (i) makes a general assignment for the 
benefit of its creditors; (ii) files a petition or otherwise commences, 
authorizes or acquiesces in the commencement of a proceeding or 
cause of action under any bankruptcy or similar law for the 
protection of creditors, or has such a petition filed against it and such 
petition is not withdrawn or dismissed within sixty (60) days after 
such filing; (iii) becomes insolvent; or (iv) is unable to pay its debts 
when due. 
     (e)     The Defaulting Party makes an Assignment in violation of 
the BSA. 
     (f) Seller fails to deliver, increase or maintain Security as 
required by the ESA, and such default is not cured within 10 days 
after PacifiCorp gives notice to Seller of such default. 
     (g) Seller fails to cause the Storage Facility to achieve 
Commercial Operation on or before the Scheduled Commercial 
Operation Date. 
     (h) Seller sells, delivers or transfers Storage Product from the 
Storage Facility to a party other than PacifiCorp in breach of the 
BSA, and Seller does not permanently cease the same within 10 days 
after PacifiCorp gives notice to Seller of such default. 
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     (i)     Seller fails to sell, deliver or transfer to PacifiCorp all 
Storage Product from the Storage Facility in accordance with the 
BSA, and such default is not caused by PacifiCorp’s breach of its 
obligations under the BSA or otherwise excused under the terms of 
the BSA and Seller does not permanently resume the sale, delivery 
and transfer to PacifiCorp of all Storage Product within 10 days after 
PacifiCorp gives notice to Seller of such default. 
     (j) After the Commercial Operation Date, Seller fails to obtain or 
maintain any Required Facility Documents or Permits necessary to 
own or operate the Storage Facility and such default is not cured 
within 90 days after PacifiCorp gives notice to Seller of such default. 
     (k)    Seller Abandons construction or operation of the Storage 
Facility and such Abandonment continues for 30 days after 
PacifiCorp gives notice to Seller of such default. 
     (l)     Seller fails to obtain or maintain insurance in accordance 
with the requirements of the BSA, and such failure continues for 15 
days after PacifiCorp gives notice to Seller of such default. 
     (m)     the Storage Facility fails to satisfy the requirements of the 
Performance Guarantee for 2 consecutive Contract Years.7 

23. Termination; 
Remedies From and during the continuation of an Event of Default, the Non-

Defaulting Party will be entitled to all remedies available at law or in 
equity, and may terminate the BSA by notice to the Defaulting Party. 
PacifiCorp will submit an application to the Network Service 
Provider requesting designation of the BSA as a Network Resource, 
thereby authorizing transmission service under PacifiCorp’s Network 
Integration Transmission Service Agreement with the Network 
Service Provider. PacifiCorp will have the right to terminate the BSA 
if the Network Service Provider confirms through the Tariff study 
process that network upgrades will be required on the Network 
Service Provider’s transmission system in order to accept 
PacifiCorp’s request to designate the BSA as a Network Resource, 
and the estimated cost to PacifiCorp of such network upgrades are in 
excess of $[____________] (the “Network Upgrades Amount”).  

24. Indemnification Mutual Indemnity: To the extent permitted by Requirements of Law, 
each Party will indemnify, defend and hold harmless the other Party 
and its Affiliates and each of its and their respective directors, 
officers, employees, agents, and representatives (collectively, the 
“Indemnitees”) from and against any and all Liabilities resulting 
from, arising out of, or in any way connected with, the breach, 
performance or non-performance by the indemnifying Party of its 

                                                 
7 Note to Bidders: This and/or additional Events of Default will be included in the BSA depending upon the final agreed upon 
Storage Capacity, Storage Availability and/or other testing and performance guarantees.  
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obligations under the BSA, or relating to the Storage Facility or the 
Premises, or, where Seller is the indemnifying Party, the Generation 
Interconnection Agreement, for or on account of injury, bodily or 
otherwise, to, or death of, or damage to, or destruction or economic 
loss of property of, any third party Person, except to the extent such 
Liabilities are caused by the gross negligence or willful misconduct 
of any Indemnitee.   

25. Assignment  
 

Prohibition on Assignment: Except as provided below, neither Party 
may Assign the BSA or any of its rights or obligations under the BSA 
without the prior written consent of the other Party, such consent not 
to be unreasonably withheld, conditioned or delayed. 
Permitted Assignments: Either Party may, without the need for 
consent from the other Party (but with prior notice to the other Party, 
including the name of the Affiliate), Assign the BSA to an Affiliate; 
provided, however, that it will be a condition precedent to such 
Assignment that such Affiliate enters into an assignment and 
assumption agreement pursuant to which such Affiliate assumes all 
of the assigning Party’s obligations under the BSA and agrees to be 
bound by the terms of the BSA; provided, further that in the case of 
Assignment by Seller: (a) such Affiliate must possess the same or 
similar experience and the same or better creditworthiness as Seller 
as of the Execution Date, as reasonably determined by PaciCorp; and 
(b) any Security required pursuant to the BSA must be replaced or 
remain in full force and effect.  In addition, PacifiCorp may without 
the need for consent from Seller (but with prior notice to Seller, 
including the name of the assignee) Assign the BSA in whole or in 
part to any Person if PacifiCorp ceases to be a load-serving entity, in 
which event PacifiCorp will be released from all liability under the 
BSA; provided, however, that it will be a condition precedent to such 
Assignment that such assignee: (i) enters into an assignment and 
assumption agreement pursuant to which such assignee assumes all 
of PacifiCorp’s obligations under the BSA and agrees to be bound by 
the terms of the BSA; and (ii) has the same or better credit rating as 
PacifiCorp as of the Execution Date.   
Assignment to Lenders: Seller may, without relieving itself from its 
obligations and liabilities under the BSA, Assign the BSA or the 
revenues or proceeds thereof, or all or any part of its ownership 
interest in the Storage Facility, including the Premises, to a Lender in 
connection with a financing or refinancing of the Facility; provided, 
however, that it will be a condition precedent to the effectiveness of 
any such Assignment that: (a) Seller provides no less than10 
Business Day’s prior notice thereof to PacifiCorp; and (b) Seller, 
PacifiCorp and Lender enters into a consent to collateral assignment 
agreement, substantially and in all material respects in the form 
attached to the BSA (a “Lender Consent”); provided that Seller will 
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reimburse PacifiCorp for all reasonable costs and expenses incurred 
by or on behalf of PacifiCorp in connection with the Lender Consent. 
Restrictions on Change of Control:  No Controlling Interest in Seller 
may be directly or indirectly Assigned (whether through a single 
transaction or a series of transactions over time) without PacifiCorp’s 
prior written consent, such consent not to be unreasonably withheld, 
conditioned or delayed.   

26. Dispute 
Resolution; 
Choice of Forum 

Informal Dispute Resolution: Prior to proceeding with formal dispute 
resolution, the Parties must first attempt in good faith to resolve 
informally all disputes arising out of, related to or in connection with 
the BSA. If the matter has not been resolved within thirty (30) days 
after the dispute has been referred to the Parties’ respective senior 
executives, then subject to mediation provided below, either Party may 
initiate any legal remedies available to the Party.   
Mediation: If a dispute is not resolved by the senior executives 
above, then either Party may request that the matter be submitted to 
non-binding mediation. If either Party requests non-binding 
mediation, then the dispute must be submitted to non-binding 
mediation before the Parties may exercise any other legal remedies.  
The costs of the mediation, including fees and expenses, will be 
borne equally by the Parties.   
Choice of Forum: Each Party irrevocably consents and agrees that any 
legal action or proceeding arising out of the BSA will be brought 
exclusively in the state and federal courts in [Portland, Oregon][Salt 
Lake City, Utah]8. 

27. Governing Law; 
Jury Trial 
Waiver 

Governing Law: The BSA will be interpreted and enforced in 
accordance with the laws of the State of [Utah][Oregon]9, without 
applying any choice of law rules that may direct the application of 
the laws of another jurisdiction.  
Waiver of Jury Trial: Each Party waives the right to a trial by jury in 
respect of any litigation based on, or arising out of, under or in 
connection with the BSA. 

 

                                                 
8 Note to Bidders: Storage Facilities interconnecting or delivering to PacifiCorp’s eastern balancing area will default to the 
courts in Salt Lake City, Utah, and Storage Facilities interconnecting or delivering to PacifiCorp’s western balancing area 
will default to the courts in Portland, Oregon. 
9 Note to Bidders: Storage Facilities interconnecting or delivering to PacifiCorp’s eastern balancing area will be governed by 
Utah law, and Storage Facilities interconnecting or delivering to PacifiCorp’s western balancing area will be governed by 
Oregon law. 
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CERTIFICATE OF SERVICE 
 

Docket No. 20-035-05 
 

I hereby certify that on April 22, 2020, a true and correct copy of the foregoing was served 
by electronic mail to the following: 
 
Utah Office of Consumer Services 
Cheryl Murray cmurray@utah.gov 
Michele Beck mbeck@utah.gov 
Division of Public Utilities 
dpudatarequest@utah.gov   
Assistant Attorney General 
Patricia Schmid pschmid@agutah.gov 
Justin Jetter jjetter@agutah.gov 
Robert Moore rmoore@agutah.gov 
Victor Copeland vcopeland@agutah.gov 
Rocky Mountain Power 
Data Request Response 
Center 

datarequest@pacificorp.com 

Jana Saba jana.saba@pacificorp.com  
utahdockets@pacificorp.com 

Jacob McDermott jacob.mcdermott@pacificorp.com 

Emily Wegener Emily.wegener@pacificorp.com 

 
 
 
 
 
_____________________________ 
Mary Penfield 
Adviser, Regulatory Operations 
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	     (f) Seller fails to deliver, increase or maintain Security as required by the ESA, and such default is not cured within 10 days after PacifiCorp gives notice to Seller of such default.
	     (g) Seller fails to cause the Storage Facility to achieve Commercial Operation on or before the Scheduled Commercial Operation Date.
	     (h) Seller sells, delivers or transfers Storage Product from the Storage Facility to a party other than PacifiCorp in breach of the BSA, and Seller does not permanently cease the same within 10 days after PacifiCorp gives notice to Seller of such default.
	     (i)     Seller fails to sell, deliver or transfer to PacifiCorp all Storage Product from the Storage Facility in accordance with the BSA, and such default is not caused by PacifiCorp’s breach of its obligations under the BSA or otherwise excused under the terms of the BSA and Seller does not permanently resume the sale, delivery and transfer to PacifiCorp of all Storage Product within 10 days after PacifiCorp gives notice to Seller of such default.
	     (j) After the Commercial Operation Date, Seller fails to obtain or maintain any Required Facility Documents or Permits necessary to own or operate the Storage Facility and such default is not cured within 90 days after PacifiCorp gives notice to Seller of such default.
	     (k)    Seller Abandons construction or operation of the Storage Facility and such Abandonment continues for 30 days after PacifiCorp gives notice to Seller of such default.
	     (l)     Seller fails to obtain or maintain insurance in accordance with the requirements of the BSA, and such failure continues for 15 days after PacifiCorp gives notice to Seller of such default.
	Informal Dispute Resolution: Prior to proceeding with formal dispute resolution, the Parties must first attempt in good faith to resolve informally all disputes arising out of, related to or in connection with the BSA. If the matter has not been resolved within thirty (30) days after the dispute has been referred to the Parties’ respective senior executives, then subject to mediation provided below, either Party may initiate any legal remedies available to the Party.  
	Waiver of Jury Trial: Each Party waives the right to a trial by jury in respect of any litigation based on, or arising out of, under or in connection with the BSA.
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