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Recommendation (No Action)

On August 29, 2025 Utah Clean Energy (UCE) filed a Request in Docket No. 25-035-52
requesting that: (1) the Public Service Commission of Utah (Commission) open an
investigatory docket, and (2) in that docket direct PacifiCorp (the Company) to “open an
expedited ‘open call’ resource procurement process that could lead to the procurement of
tax-advantaged energy generation” in light of recent legislation passed by the United States

Congress.'

The Division recommends that the Commission not open an investigatory docket or direct
the Company to publish an “open call” request for proposals (RFP), because it is impractical
to direct the Company to open an RFP against its wishes and infeasible in the proposed
timeline. However, if the Company indicates that UCE'’s proposal is desired and possible,
the Division will reconsider its position. The Commission may wish to host a technical

conference or other proceeding for discussion of this issue.

" Utah Clean Energy’s Request for Expedited Investigatory Docket and Agency Action (Request) at 1. The
recent legislation in question is Public Law 119-21, 139 Stat. 72, §§ 70512-13 (July 4, 2025) (the Act).
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Background

UCE’s concern is that the Company has a limited timeline in which to procure “tax-
advantaged energy generation.” UCE has in mind “clean” energy.2 The Division assumes
that the tax-advantaged energy generation facilities that UCE has in mind are wind and
solar facilities. UCE states that “[t]ime is of the essence” because “[t]here is a tight window
of opportunity for energy resource developers and the Company to develop new energy
resources to capture federal tax credits....”3 UCE states that the tight window is a result of
H.R. 1 and associated guidance issued by the U.S. Department of Treasury (together, the
relevant tax deadlines and requirements of H.R. 1 and U.S. Treasury Guidance are the “Tax

Implications”).

UCE gives a table in which the Tax Implications for new energy projects are laid out. The
Division’s understanding is that UCE created the table. UCE focuses on “Pathway 2” in the
table, which requires that “[p]hysical work of a significant nature commenced by
12/31/2025” in order to be eligible for the relevant tax credits.# Presumably, this focus on
Pathway 2 is because the window for Pathway 1 has already passed (safe harbor for
certain projects if requirements are met by 9/2/2025), and Pathways 3 and 4 have weaker

tax advantages (and have later construction requirements).

UCE requests two major actions from the Commission:

Specifically, UCE requests that the Commission open an investigatory docket
and therein direct the Company to initiate an expedited hybrid resource
procurement process that contains elements of a traditional RFP to provide a
transparent process, and, if resources are found to be necessary and cost
effective, order the Company to pursue them by securing a Section 54-17-501
Waiver of Energy Resource Procurement Requirements or other mechanism.>

2 See, e.g., UCE’s Request at 2 (“The combination of the passage of H.R. 1 and new U.S. Treasury
guidance have created new restrictions and abbreviated timelines for clean energy projects to qualify for
tax credits.”).

31d. at 1.

4 |d. at Table1.

5Id. at 10-11.
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The request is to (1) open an investigatory docket, and (2) direct the Company to initiate a

procurement process (Proposed RFP).6

Discussion
UCE invokes Utah Code section 54-4-1 as providing the Commission’s authority to order
the opening of the investigatory docket and the RFP. UCE then contemplates that after the
RFP is complete, the Company would pursue any resources selected in the RFP under
section 54-17-501, which allows for a waiver of the usual requirements for solicitation
processes (i.e., RFPs). Section 54-4-1 provides:
The commission is hereby vested with power and jurisdiction to supervise and
regulate every public utility in this state, and to supervise all of the business of
every such public utility in this state, and to do all things, whether herein
specifically designated or in addition thereto, which are necessary or
convenient in the exercise of such power and jurisdiction...
The Division does not here address whether the authority described in section 54-4-1
includes the power to order the Company to conduct an RFP; we will assume for the sake
of argument that it does and instead focus on whether ordering an RFP is: (1) necessary
and convenient, and (2) feasible in the contemplated time frame. Assuming for the sake of
argument that section 54-4-1 gives the Commission the power to order the Proposed RFP,

we also need to address Utah Code section 54-17-501.

Section 54-17-501

Chapter 17 of Title 54 of the Utah statutes is the Energy Resource Procurement Act.
(ERPA). Parts 2 and 3 of ERPA provide the procedure for the solicitation of and approval by
the Commission of a “significant energy resource” decision.” In the past, section 54-17-501
has been invoked by the Company when it wishes to bypass the requirements of solicitation
and approval under Parts 2 and 3 of ERPA.8

6 The Division recognizes that UCE is requesting a “hybrid” procurement process that has “elements” of a
typical RFP. For convenience, the Division refers to this hybrid process as the Proposed RFP.

7 “Significant energy resource” is defined in Utah Code section 54-17-102(9).

8 See, e.g., Application of Rocky Mountain Power for Waiver of the Solicitation Process and Waiver of the
Requirement for Preapproval of Significant Energy Resource Decision, Application for Waivers, Docket No.
23-035-11, Application for Waivers at 1 (Mar. 6, 2023).
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However, in this instance, the Company has not indicated that it wants to pursue an RFP.
Assuming the Company confirms that it has no desire or plans for an RFP in its comments,
the Commission will be placed in a peculiar situation. UCE will be asking the Commission to
order the Company to file a waiver under section 54-17-501 when the Company may not
wish to do so. While that could be advisable in certain circumstances, it is also likely to

require significant process for adjudication, for which insufficient time exists in this instance.

Presumably, even if the Company did think the acquisition of such resources would be
prudent, it would reach that conclusion after doing some IRP-style analysis of the bids
received in an RFP and only submit its application for a waiver after the results of the
Proposed RFP.

The Company does assume some risk when it requests a section 54-17-501 waiver
request. Under section 54-17-501(1):

(10) If an affected electrical utility is granted a waiver to acquire or construct
a significant energy resource in accordance with this section: [...]

(b) any cost recovery that an affected electrical utility seeks in connection

with that significant energy resource is subject to a future prudence review by

the commission under Subsection 54-4-4(4).
The Company runs the risk that the cost of the projects in questions will not be deemed
prudent. Presumably, it will want some indication that the projects are likely to be deemed
prudent before it requests a section 54-17-501 waiver, whether that indication comes from
internal analysis or a Commission signal. It is not clear to the Division whether the
Commission would or could perform any prudence analysis review under section 54-4-4(4)
before the Company applied for a section 54-17-501 waiver. If so, it would likely need to hold
a hearing. This feeds into the Division’s next concern, which is that UCE’s proposed timeline

is likely not feasible.

Therefore, if the Company did issue the Proposed RFP, it would likely have to pursue a
section 54-17-501 waiver. (UCE does say in its Request that a waiver “or other mechanism”
would be needed, but it is not clear what other mechanism would work.) However,
assuming the Company does not wish to issue an RFP, the Commission would then be

ordering the Company to: (1) issue an RFP that it doesn’t want to issue, and (2) apply for a
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section 54-17-501 waiver that it also does not wish to pursue. It is true that Company should
always be considering its needs and prudent courses of action. It may also be true that the
Company should be exploring options like those UCE contemplates, and perhaps it already
is. However, it may also be true that the time-limited opportunity identified here is not well-

suited to Commission compulsion.

Timing Issues
The Division is also not convinced there is enough time to perform the things that are

required to fulfill UCE’s request.

First, the Division assumes that any projects that could have “physical work of a significant
nature commenced by 12/31/2025” would be projects that are already well into the
interconnection process. It would not be possible for a greenfield project to enter the
interconnection queue, be studied in the queue, receive the requisite permits, and have
physical work commenced by the end of this year. Therefore, the projects that could
conceivably be candidates for the UCE proposal are those that are already well along in the

interconnection process. Just how far along they would have to be is not clear.

Second, the Division assumes that the Company would have to have completed analysis of
any projects selected by the Proposed RFP before it submits its section 54-17-501 waiver
request. If the Company had not received bids with binding prices and entered into at least
a preliminary power purchase or build-transfer agreement, it could not complete its
cost/benefit analysis with actual bid numbers (and timelines) and could not be expected to
submit a section 54-17-501 waiver request. As mentioned above, such a waiver does come

with a risk to the Company.

The Division doubts that an RFP could be conducted on the proposed timeline. For
reference, in the most recently contemplated Company all-source RFP, the RFP was to be

issued to market on 4/26/2022, and the agreements were to be executed by 11/21/2023.°

9 Application of Rocky Mountain Power for Approval of a Solicitation Process for 2022 All Source Request
for Proposals, Docket No. 21-035-52, RMP Attachment 1 — PacifiCorp 2022AS RFP Main Document-
Update, at 12-13 (April 1, 2022).
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This would be a span of over 18 months. Often the RFPs typically take longer than originally
expected.

The Company’s recent 2025 Oregon Situs RFP, which need only be approved by one state,
originally had timeline of around a year between RFP issuance and contract execution. It is
worth noting that the timeline as originally contemplated has been delayed. The current

timeline as listed on the 2025 Oregon Situs RFP website is as follows:

2025 OR Situs RFP issued to market 9/23/2025
Bidder workshop 9/30/2025
Last day for bidder questions to PacifiCorp 10/21/2025
Bid submissions due with pricing and issue list  10/28/2025
Bid evaluations/IE review complete 2/26/2026
IE report on final shortlist complete 3/12/2026
Commission acknowledgement 5/11/2026
Agreements finalized and executed 9/30/2026

It is common for RFP timelines to be delayed as circumstances dictate. For the Oregon
Situs RFP, on the revised schedule there is still a year from RFP issuance to contract

execution. The 2025 Washington Situs RFP has the following projected dates:

2025 WA Situs RFP issued to market 9/2/2025

Bidder Workshop 9/17/2025
Last day for bidder questions to PacifiCorp 9/30/2025
Bid submissions due with pricing 10/7/2025
Bid evaluations and ranking complete 2/12/2026
Contracts finalized and executed 3/30/2026

There are 6 months between RFP issuance and contract execution. UCE may argue that
some of the milestones listed in the above RFP schedules could be eliminated or
shortened. However, the Company would likely still need to perform certain analyses; for
example, capacity factor evaluations, IRP-type analyses, BESS evaluations (if applicable),

etc.
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Under UCE’s proposal, this 18-month, 12-month, or 6-month timeline from RFP issuance to
contract execution would be greatly reduced—there would essentially be three months

(October through December of 2025) to complete the Proposed RFP process.°

In reality, the period for the RFP would be even shorter, as there would need to be time in
December for the section 54-17-501 waiver docket. In the Division’s opinion, the Company
and the Commission would both desire an executed contract before the waiver docket could
proceed—it would be difficult to ask the Commission for a waiver if the project timelines and
costs had not yet been locked down by an executed contract. Utah Administrative Code
R746-430-4(1)(f) lists evidence that the Company must file in order to receive a section 54-
17-501 waiver, and the Company would need time to finalize this information after projects
were selected in the Proposed RFP and after contracts were executed. Under UCE’s
timeline, this would all need to happen sometime in November and December of 2025. The

Division does not believe this is feasible.

Another wrinkle is that there may be other states that would need to approve the Proposed
RFP. Furthermore, the skeleton schedule discussed above (October 2025 to December
2025) also assumes the projects would have “physical work of a significant nature
commenced by 12/31/2025.”

Therefore, the Division finds UCE’s proposed timeline to be infeasible. If UCE proposes a
timeline with plausible estimates for major milestones, and the Company deems that

proposed timeline to be feasible, the Division is certainly willing to reconsider.

Other RFPs

As mentioned above, the Company has two other RFPs ongoing: the Oregon Situs RFP
and the 2025 Washington Situs RFP. Although neither of these RFPs can meet the
Pathway 2 timeline (as the RFP selections will be made after 12/31/2025), resources that
meet Pathway 3 or Pathway 4 could be selected. If the Company sees the opportunities for
projects that will benefit ratepayers, it may be able to select them in one of these RFPs or

through another allowed process if encountered outside those RFPs.

10 Having the proposed RFP hit the market in early October assumes the rest of September 2025 will be
used to reach a decision in this docket, and have the Company issue an RFP.
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Conclusion

The Division does not believe the timeline proposed by UCE for the Proposed RFP and
section 54-17-501 waiver docket is feasible. If the Company’s comments indicate that it is
willing and able to issue an RFP in the proposed timeline, the Division will reconsider its
position. If the Commission does not order the Company to issue an RFP, an investigatory

docket is not needed.

However, the Division does believe that a technical conference to discuss the Company’s
procurement strategies in light of the changing tax laws and other developments could be

appropriate. The Commission may wish to consider hosting that meeting.

cc: Michele Beck, OCS
Max Backlund, RMP
Jana Saba, RMP
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