Lynn M. Kingston (#15878)
3212 S. State Street

Salt Lake City, UT 84115
Tel: (801) 486-1458

Email: Lynnk88@gmail.com

Attorney for NWR Limited Partnership

BEFORE THE PUBLIC SERVCIE COMMISSION OF UTAH

NWR LIMITED PARTNERSHIP, DOCKET NO. 22-035-58
AMENDED
VS. NWR OPPOSITION TO RMP MOTION
TO DISMISS
ROCKY MOUNTAIN POWER,

Pursuant to Utah Code Annotated (“UCA”) § 63G-4-204 and Utah Admin. Code § R746-
1-301, NWR Limited Partnership (“NWR”), by and through its undersigned counsel, hereby
submits NWR’s Opposition to RMP Motion to Dismiss (“Opposition”).

Respondent Rocky Mountain Power’s (“RMP”’) Answer and Motion to Dismiss (“RMP’s
Motion”) is a document containing RMP’s answer to NWR’s Complaint, and a Motion to
Dismiss, both in the same document. In RMP’s Motion, it requests that the Commission dismiss
NWR'’s Complaint under Utah R. Civ. P. 12(b)(6). However, Utah R. Civ. P. 12(b) instructs that
“[a] motion making any of these defenses must be made before pleading . . .. If ... matters
outside the pleading are presented to and not excluded by the court, the motion must be treated as

one for summary judgment. . ..” RMP answered NWR’s Complaint first, and then in the same



document requested dismissal under Utah R. P. 12(b)(6). Therefore, RMP’s motion to dismiss
must be treated as a rule 56 motion for summary judgment, and NWR will oppose it accordingly.
RMP’s Motion consists of paragraphs comprised of a mixture and combination of facts
and argument. Herein, NWR will address all paragraphs as statements of fact, admitting or
denying each, and then address the argument portion afterward.
NWR RESPONSE TO RMP STATEMENTS OF FACT

1. In or around May 2014, Rocky Mountain Power and Washakie Renewable Energy (“WRE”)
signed an Engineering Servicing Agreement (“2014 ESA”) to build a substation and related
facilities (together “Facilities”) in Plymouth, UT (the “Property”). Parties to the 2014 ESA
are: (1) Rocky Mountain Power; (2) Rachel Kingston with WRE Feed and Mill, LLC as the
Facilities Owner; and (3) Berry Dixon with Block United, LLC as the Deduct Customer.

NWR RESPONSE: Deny. RMP states that a 2014 document exists, but references and includes
a document that is a 2018 Engineering Services Agreement (“2018 ESA”), which is not for the
purpose of building a substation, and does not have Block United, LLC as a party. NWR is
unaware, and therefore denies, that a 2014 ESA exists.

2. Inor around May of 2014, Rocky Mountain Power and WRE also executed a Master Services
Electric Agreement (“2014 MESA”). The Company assumes Complainant is intending to
reference this 2014 MESA when Complainant references a 2015 MESA in the Complaint; the
Company only executed a MESA with WRE in 2014, not 2015.

NWR RESPONSE: Deny. The document RMP references and includes in its Answer and

Motion to Dismiss (“RMP’s Motion”) is titled “Master Electric Service and Work Release



Agreement”. This document is what NWR referred to as the 2015 MESA, and will refer to it
herein as the “2014 MESA”™.

3. The 2014 MESA included an allowance and contract minimum billing for the Company to
recover the cost of the Facilities over a 10-year period. From 2014 to present, the customer
receiving power from the substation has changed several times and with each change, the
Company has updated the “account holder.”

NWR RESPONSE: Deny. The 2014 MESA includes a 15 year period to recover costs (see 7.02).
NWR is only aware of WRE and NWR receiving power for the overall facilities from RMP,
and therefore denies this statement of fact.

4. On or around June 1, 2015, WRE set up service at the Property under Rocky Mountain Power
Service Schedule No. 9 — General Service-High Voltage.

NWR RESPONSE: Deny. WRE did set up service, but the 2014 MESA does not subject the
service to Service Schedule No. 9. It states that Service Regulation No. 12 shall govern the
service.

5. On or around April 1, 2018, WRE’s account at the Property was transferred when WRE Feed
and Mill, LLC set up service at the Property.

NWR RESPONSE: Deny. NWR is unaware of any power service to WRE Feed and Mill, LLC,
and therefore denies this statement of fact.

6. On or around May 18, 2018, at the Customer’s request, the Company and the customer
executed a Deduct Agreement. Parties to the Deduct Agreement are (1) Rocky Mountain

Power, and (2) Isaiah Kingston, CFO for WRE Feed and Mill, and (3) Barry S. Dixon, CEO



of Block United. Rachel Kingston was listed as the Project Manager with WRE Feed and Mill,
LLC on behalf of Washakie Renewable Energy, LLC.

NWR RESPONSE: NWR is unaware that any customer requested execution of a Deduct
Agreement, and therefore denies the allegations in Statement of Fact #6.

7. On or around October 12, 2018, WRE Feed and Mill’s service was transferred when NWR
Limited Partnership (“NWR?”) set up service at the Property. According to the Company’s
records, NWR’s request for service was submitted by Rachel Kingston.

NWR RESPONSE: Deny. The power service was not ever transferred to NWR. NWR
contracted for new service pursuant to the 2019 MESA. NWR is unaware of a request by
Rachel Kingston, and RMP has not submitted any evidence to support its allegation regarding
thereto, and therefore NWR denies the remaining allegations in Statement of Fact #7.

8. On or around September 19, 2019, Rocky Mountain Power and NWR executed a Master
Electric Service Agreement (referred to as the “2019 MESA” in the Complaint). Parties to this
contract were NWR and Rocky Mountain Power.

NWR RESPONSE: Admit.

9. The purpose of the 2019 MESA was to reduce the load under the 2014 MESA, as requested
by NWR. While the 2019 MESA covered NWR’s adjustment in power, it also served as a
supplemental agreement to the 2014 ESA for building the Facilities and the 2014 MESA, for
which NWR assumed when the service was transferred to NWR and NWR ratified the 2014

MESA through payments.



NWR RESPONSE: Deny. As evidenced by the wording of the 2019 MESA, it was not to reduce

10.

any load or adjust any power or supplement any agreement. It was a new agreement which by
its own wording stated all terms included in the agreement. NWR did not assume the 2014
MESA, which by its own terms cannot be assigned without written permission from RMP and
WRE.

In or around 2019 and 2020, the United States government placed restraining orders on WRE’s
assets. A restraining order is part of the asset forfeiture process, which gathers assets to
liquidate and pay victims back. The purpose of the post-indictment restraining order is to
restrict the alleged defendant(s) and prevent the defendant(s) from getting rid of those assets.
The assets are protected under the restraining order until sentencing and conviction are
complete. This type of restraining order is used in federal criminal cases to preserve property
or proceeds that have a nexus to the alleged criminal activity pending final disposition of the

criminal case.

NWR RESPONSE: This allegation is a legal argument and requires no response. Therefore,

11

NWR denies Statement of Fact #10.

. NWR made sporadic payments towards contract minimum billing under the 2014 Agreement

and its payments for power under the 2019 MESA. According to the Company’s records,
payments were made towards NWR’s account with a business checking account under the
name of Washakie Renewable Energy, while NWR assumed the service from various account

holders including WRE, WRE Feed and Mill, NWR, and others.



NWR RESPONSE: Deny. NWR did not make any payments under the 2014 Agreement, and
Washakie Renewable Energy did not pay towards NWR’s account.

12. On or around September 13, 2024, a notice of disconnect was delivered to the Property due to
nonpayment. Subsequently, on or around October 1, 2024, NWR’s service was terminated, and
the Company discontinued power to the Facilities on the Property due to nonpayment.

NWR RESPONSE: Admit.

13. In 2024, the Company discovered an unauthorized power line attached to the substation,
leading across Interstate 15, to the Property, and serving load to multiple residences and
industrial equipment on the Property. When the Company contacted Complainant,
Complainant claimed they received approval for the power line from representatives of Box
Elder County.

NWR RESPONSE: Deny. There was not an unauthorized power line attached to the substation.
There was a power line leading to the areas stated, but it was authorized by RMP previously.

14. The Company requested proof from Complainant of formal approvals from Box Elder County.
The Company disconnected power to the substation when Complainant failed to respond or
provide any proof of approval from Box Elder County.

NWR RESPONSE: NWR admits that RMP requested proof of approvals from NWR. NWR
denies the balance of the allegations. RMP disconnected power due to non-payment, as alleged
in §12, not due to any failure to provide proof of approvals. The service of power was already

disconnected before any questions or discussion about the power line every began.



15. Due to the unauthorized wire’s risks to public safety and the suspect nature of the wire leading
from the substation to the Property, the Company believes this wire constituted tampering
under the Company’s tariffs and unlawful use of the Company’s service and facilities.

NWR RESPONSE: Deny. NWR is unaware of RMP’s beliefs, and therefore denies q15.

16. On or around October 10, 2024, the Company received a letter from David Kingston on behalf
of NWR, requesting a change in rate classification from industrial to agricultural.

NWR RESPONSE: Admit.

17. The Company responded to David Kingston, on or around October 28, 2024, and explained
the qualifications required when applying for service under Electric Service Schedule No. 10
(Irrigation and Soil Drainage Pumping Service) and Electric Service Schedule No. 22 (Indoor
Agricultural Lighting Service). The Company further explained that based on inspections the
Company performed and information known by the Company, the Property does not qualify
for Schedule 10 alone as the energy utilized for agricultural purposes would have to account
for 75 percent of the overall usage and does not qualify for Schedule 22 because the energy
that is utilized for purposes other than irrigation exceeds the 10 percent threshold. The
Company offered to schedule an additional inspection once the minimum amount to reconnect
is paid, and the power is restored.

NWR RESPONSE: Admit.

18. After months of attempting to resolve this issue with Complainant, the Company again
explained in a letter dated August 28, 2025 to Aaron and Lynn Kingston, that the Company is

willing to reconnect service if NWR: (1) pays its outstanding balance; and (2) pays to install



safe electric facilities in adherence to the Company’s tariffs replacing the illegal power line the
Company discovered tapped into the substation and connected to several residences and
irrigation equipment on the Property.

NWR RESPONSE: Admit.

19. In the August 28, 2025 letter, the Company expressly stated the unauthorized power line that
was tapped into the substation and running power to several homes and irrigation equipment
on the Property is an illegal use of Rocky Mountain Power’s service and a serious safety
hazard, preventing the Company from establishing power to the area.

NWR RESPONSE: NWR admits that the letter contained said allegations, but denies that
allegations contained in the letter that there was any illegal use, unsafe use, or hazardous use
of any power lines by NWR. Therefore, other than the existence of the inaccurate wording in
the letter, NWR denies all allegations in Statement of Facts #19.

20. On or around September 24, 2025, NWR filed an informal complaint with the Division of
Public Utilities (“DPU”), explaining some of the history, issues, and ongoing discussions
between the Company and NWR.

NWR RESPONSE: Admit.

21. On around October 15, 2025, the Company responded to DPU. The Company provided a
background of the various agreements and service transfers. The Company explained that until
NWR pays its outstanding balance under the 2014 MESA and pays to install safe electric
facilities to residences and irrigation equipment, the Company will not resume service to the

Facilities.



NWR RESPONSE: Admit.

22.0On or around October 19, 2025, NWR filed a formal complaint (“Complaint”). In the
Complaint NWR makes the following requests: (1) issue an emergency order, requiring the
Company to restore power to NWR immediately; (2) require the Company to install separate
meters to NWR’s residents, agricultural tenants, and industrial tenants; (3) issue an order
requiring the Company to issue a credit to NWR equal to the outstanding amount due on
NWR’s account; (4) issue an order requiring the Company to issue NWR a refund for all
minimum use charges assess on the bills since 2019, including a credit to apply toward future
bills; (5) issue an order requiring the Company to issue NWR a refund for any other unlawful
charges; and (6) declare that NWR is entitled to damages resulting from loss of power.

NWR RESPONSE: Admit.

23. In the Complaint, NWR makes formal requests for actions to be taken by the DPU. The
Company assumes Complainant means to request the Commission take these actions. Under
this assumption, the Company responds as follows:

NWR RESPONSE: Admit.

24. The Company requests that the Commission dismiss the Complaint with prejudice under Utah
Rule of Civil Procedure 12(b)(6) because Complainant has failed to allege or establish that the
Company has violated any applicable law, Commission rule, or Company tariff for which relief
can be sought.

NWR RESPONSE: 924 is a legal argument for which no response is required, and therefore,

NWR denies all allegations in Statement of Fact #24.



25.

Complainant requests an order that requires the Company to restore power to NWR
immediately. The Company initially disconnected Complaints’ power to the property in
adherence with Company tariffs. Under Rocky Mountain Power Electric Service Regulation
No. 10(1), the Company may discontinue service if a non-residential customer fails to pay an
unsecured bill for service. As explained in paragraphs 8 and 9, the Company disconnected

service to the Property due to Complainant’s nonpayment.

NWR RESPONSE: NWR Admit’s that the power was disconnected, but denies The remaining

26.

allegations in Statement of Facts #25. RMP’s disconnection of the service of power was not
in adherence with the governing tariffs because the power was not only servicing non-
residential customer.

Although the Company initially disconnected service to the Property for nonpayment, it will
not restore power to the substation until the unsafe and hazardous tampering to the substation
is remediated. The Company also shut off power to the substation to protect public safety and
prevent further tampering of the wiring and facilities. This is consistent with Rocky Mountain
Power Electric Service Regulation No. 5(3)(a), where the Company has the right to disconnect
service or to refuse to connect or supply service: when the Customer’s wiring or facilities are
in the Company’s judgment unsafe or hazardous to the Customer or others found to be in
violation of applicable laws, ordinances, rules or regulations. Under Rocky Mountain Power’s
Electric Service Regulation No. 10(1)(d) — Termination of Service to Non-Residential
Customers, the Company reserves the right to discontinue service upon notice for tampering

with any service wires, meter, seal, or any other facilities of the Company.

10



NWR RESPONSE: NWR admits that RMP shut off the power due to non-payment, but denies

27.

the balance of the allegations in 426. The lines are safe and legal.
Furthermore, the 2019 MESA expressly states:

“Provided, should Rocky Mountain Power at any time reasonably determine that Customer’s
operations pose a threat to the safety of Rocky Mountain Power’s employees or the
public,  pose an imminent threat to the  integrity of Rocky
Mountain Power’s electric system, or may materially interfere with the performance of Rocky
Mountain Power’s service obligations, Rocky Mountain Power shall attempt to provide notice
to Customer that Customer must change its operations. If Customer fails to take corrective
action on a timely basis, or if notice cannot be provided by Rocky Mountain Power to
Customer, prior to the time when corrective action must occur, then Rocky Mountain Power
may perform such work and/or take such corrective action that is necessary, including
disconnection, without additional notice to Customer and without subjecting itself of any
liability provided Rocky Mountain Power has acted reasonably.”

NWR RESPONSE: NWR Admits that said wording exists in the agreement, but denies that there

28.

is any illegal wires or tampering and denies all other allegations in Statement of Facts #27.

The Company believes that disconnecting service to the substation is appropriate due to an
unauthorized power line that was unlawfully tapped into the substation, leading across
Interstate 15, and connecting to multiple residences and industrial equipment on the Property
as a significant safety concern. The Company is concerned about unlawful use of the
Company’s electric service, and more importantly, the public safety risks associated with

reconnecting service to the substation.

NWR RESPONSE: NWR is unaware of RMP’s beliefs and concerns, and therefore denies all

allegations in 928.

11



29. Complainant requests an order requiring the Company to install the necessary infrastructure to
provide separate power to residents, agricultural tenant operations, and industrial tenant
operations. As stated in the Company’s letter on August 28, 2025, the Company is willing to
restore power on two conditions: (1) the Complainant pays the outstanding balance, and (2)
the current customer pays to install safe electric facilities to provide power to the irrigation
equipment and residences.

NWR RESPONSE: q is not a statement of fact, and requires no response, therefore, NWR denies
any allegations in 929.

30. The Company is willing to provide safe and reliable service if the Customer pays costs
associated with appropriately building out facilities to serve these customers in accordance
with Rocky Mountain Power’s Electric Service Regulation No. 12 — Line Extensions.
Furthermore, under Rocky Mountain Power’s Electric Service Regulation No. 7(4)(b), “if the
Company finds that the meter has been tampered with, the Customer shall pay for such
estimated usage together with the expense for restoring the Company’s equipment to its normal
operating conditions and correcting Company billing records.”

NWR RESPONSE: NWR is not aware of what RMP is willing to do, and therefore denies this
statement of fact.

31. Between April 2025 and September 2025, the Company and NWR engaged in extensive
discussions to resolve this matter. The Company has repeatedly informed Complainant that the

Company can serve residents, agricultural tenants, and industrial tenants through separate

12



meters; however, Complainant is responsible for the costs associated with the benefits of

receiving service.

NWR RESPONSE: NWR admits that RMP and NWR engaged in extensive discussions to

32.

resolve the matter, but denies that RMP repeatedly informed NWR that RMP can serve
residents, agricultural tenants, and industrial tenants through separate meters. In or around
April of 2024, NWR and its tenants repeatedly requested the amount and cost it was required
to pay to add the infrastructure and separate meters, but RMP would not provide it even after
multiple meetings. NWR denies all other allegations in 31

Complainant requests an order requiring Rocky Mountain Power: (a) issue a credit to NWR
equal to the outstanding amount due on NWR’s account; (b) issue a refund for all minimum
use charge assessed since 2019, including all late fees, with remaining credit applied to future
bills; and (c) issue a refund for any other unlawful changes that may be applied to any amount
owed by NWR with application toward separation of meters. Complainant relies on a variety
of contract theories as to why it should not be responsible for payments under the 2018

Agreement, including breach of contract and force majeure.

NWR RESPONSE: Admit.

33.

As to breach of contract, Complainant specifically states NWR was not a party to the 2014
Agreement, which covered costs associated with building the substation to provide power to
the Property. However, the Company believes this is a misleading statement. Rachel Kingston
was signatory to the 2014 Agreement, listed as the Facilities Owner in the 2018 Agreement,

and was the individual who requested service to the Property on behalf of NWR.

13



NWR RESPONSE: NWR admits it wasn’t a party to the 2014 Agreement and it stated that.
NWR denies that Rachel Kingston was signatory to the 2014 Agreement. NWR admits that
Rachel Kingston was listed by RMP as the Facilities Owner in a 2018 Deduct Agreement,
which is irrelevant to this case because it was to provide power to Block United, not to NWR.
There is no evidence showing who requested service to the Property on behalf of NWR, and
therefore denies the remaining allegations in 933.

34. Although Complainant claims it was not party to the 2018 Agreement, Rachel Kingston was
the representative for each of the three parties to the three agreements. The Company believes
Complainant continually attempts to avoid paying its bills by applying for new services under
new business names, by the same individuals on the same property. As described in paragraphs
1, 3, and 5 above, Rachel Kingston was a representative for all three businesses, requesting
service to the same Property from the same substation.

NWR RESPONSE: Deny. Rachel Kingston was not a representative of three parties to three
agreements. Only one agreement is relevant to this hearing, the 2019 Mesa. Rachel Kingston
was not a representative of any parties in this contract. NWR is unaware of what RMP believes
and therefore denies the remaining allegations of 434. The Commission should be aware that
the United States District Court for the District of Utah specifically found and ordered that
NWR was a separate entity from WRE and that the land under the biodiesel plant was owned
by NWR and it could not be forfeited in the criminal proceedings because it was owned by an

entity that was separate from the defendants in that case. The Court ruled, “NWR owns the

14



land where the Washakie Plant Equipment is located. The court did not find that the land was
subject to forfeiture.” (See Exhibit B — Order issued on October 20, 2023 — p3,9]1)

35. Complainant also claims that due to the integration clauses within the 2014 Agreement and
2019 MESA, the 2014 Agreement does not apply to NWR. What Complainant does not include
in the Complaint, is Complainant’s repeated payments toward the 2014 Agreement, for which
NWR received service.

NWR RESPONSE: NWR admits that it claims that the integration clause defeats any reliance
on the 2014 Agreement. NWR denies the remaining allegations in §35.

36. As the account holder and beneficiary of the electric service, the Company believes NWR is
still responsible for contract minimum billing under the 2014 Agreement, for which NWR
ratified when it made multiple payments for contract minimum billing under the 2014
Agreement.

NWR RESPONSE: Deny. NWR was not ever the account holder or beneficiary of the electric
service under the 2014 Agreement. NWR also did not ever ratify the 2014 Agreement. All
payments on contract minimum billings made by NWR were a result of NWR not
understanding that RMP was unlawfully and illegally mischarging NWR outside of the terms
of its contract.

37. Additionally, despite the integration clause Complainant references in the 2019 MESA,
obligations of the Company’s electric service regulations are incorporated in the 2019 MESA.
Under Article VIII of the 2019 MESA for Jurisdiction of Regulatory Authorities, “Rocky

Mountain Power’s currently applicable, effective Electric Service Schedule, and Electric
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Service Regulations, are incorporated herein and by reference made a part thereof. Customer
acknowledges that it is familiar with the Electric Service Schedule and Electric Service
Regulations and agrees to abide by them and all amendments and changes thereto so approved

by the Commission.”

NWR RESPONSE: NWR admits that RMP’s applicable service regulations are incorporated into

38.

the 2019 MESA. NWR denies that there are any valid applicable service regulations that
provide for contract minimum billing charges under the 2019 MESA, and denies all other
allegations in 37.

Under Regulation No. 12, the Company may charge contract minimum billing. Regulation
No. 12 is an Electric Service Regulation, as referenced in Article VIII of the 2019 MESA.
Therefore, Complainant is obligated to adhere to Company schedules and regulations, which

includes contract minimum billing under Regulation No. 12.

NWR RESPONSE: NWR admits that contract minimum billing may be charged under

39.

Regulation No. 12, if the MESA wording describes such minimum billings. NWR denies that
Regulation No. 12 is applicable to adding minimum billings to the 2019 MESA, and therefore
contract minimum billing charges cannot be assessed to the 2019 MESA pursuant to
Regulation No. 12. The 2019 MESA doesn’t make any reference to Regulation No. 12.
Regulation No. 12 is applicable to contracts involving line extensions, of which there are none
in the 2019 MESA. NWR denies all other allegations in 38

Through no fault of the Company, the customer(s) taking service at the Property, specifically

through the Facilities and correlating 2014 ESA, has changed many times over the last 10

16



years. The Company accommodated those changes and continued to provide the electric

service until late 2024 when NWR stopped paying its electric bill under the 2019 Agreement.

NWR RESPONSE: Deny. NWR is aware of only three customers taking service at the Property,

40.

and RMP has provided no evidence of any more. Only two customers are relevant to a service
change (WRE and NWR) because the third (Block United), received service in addition to
WRE and directly from RMP. NWR admits that RMP provided service until late 2024 when
NWR stopped paying its bill under the 2019 Agreement. NWR denies all other allegations in
139

Complainant claims it is entitled to a refund or a credit for payments made toward minimum
contract billing. However, Complainant fails to provide any evidence that the Company’s
billing practices are incorrect or that the Company did not bill Complainant in accordance with

the Company’s tariffs or rules for service provided.

NWR RESPONSE: NWR admits that it claims it is entitled to a refund or credit. NWR denies

that it failed to provide evidence of incorrect billing practices. As stated above,

the 2019 MESA did not reference any tariff or regulation allowing for minimum billing
charges;

RMP has failed to provide any tariff or regulation applicable to the 2019 MESA that allows
for minimum billing charges;

Regulation No. 12 is not applicable to the 2019 MESA and so cannot be relied on, and even if
it was, Regulation No. 12 of itself cannot add minimum billings that are not described in a

MESA or other agreement;

17



41.

NWR has argued that the integration clause in the 2019 MESA excludes any other contract
from controlling any charges made under the 2019 MESA; and

NWR has argued that the assignment clause and integration clause requiring written
permission from RMP and WRE prevents the 2014 MESA from transferring to any other party,
including NWR.

Complainant claims that under Schedule No. 9°s Force Majeure provisions, the force majeure
event “excuses NWR from liability for all amounts not paid which is still outstanding on the
account today.” However, the Company believes Complainant incorrectly applies Schedule
No. 9’s force majeure to the 2019 MESA. Complainant argues that events triggered claims of
contractual force majeure when the government placed retraining orders on WRE in 2019 and
2020. The restraining orders stem from criminal conduct by business members of WRE, for
which the United States government prosecuted. The restraining orders resulting from the
prosecution were not “beyond the reasonable control” of NWR, and in fact were the cause of

NWR’s and others’ actions.

NWR RESPONSE: Deny NWR did not have control of WRE actions or any other person that

was the cause of the restraining orders and 441 is a legal argument, for which no response is

required.

42. A restraining order resulting from criminal activity which seizes the assets of the Complainant

does not relieve the Complainant of its obligation to pay its energy bill. While the language in
Schedule 9’s Force Majeure provision states a “(b) restraining order, injunction or similar

decree of any court” is a triggering event for this provision, this refers to such an order that
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would directly prevent the Company from providing power or that specifically states that a
customer should not pay for service. A forfeiture from a restraining order does not relieve
contractual obligations between a defendant and third parties. The purpose of 21 §
853(e)(1)(A) restraining order is to preserve assets and assure the availability of property
pending disposition of the criminal case. Therefore, the Company does not believe that
criminal fraudulent activity of a tenant is sufficient grounds for claim force majeure excusing

NWR from their obligations under the MESAs.

NWR RESPONSE: 942 is a legal argument, for which no response is required.

43.

44,

Finally, NWR requests a declaration “that NWR is entitled to damages resulting from the
loss of power, in an amount to be determined before the Utah Division of Public Utilities.”
Complainant fails to provide evidence that the Company has incorrectly billed Complainant
for services Complainant used. The Company billed Complainant correctly, per the 2014
Agreement, 2014 MESA, and 2019 MESA, Company tariffs and rules.

NWR RESPONSE: NWR admits it requested the said declaration. NWR denies that it
failed to provide the necessary evidence. See NWR response to §40. NWR also denies that
RMP billed NWR correctly. NWR denies all other allegations in 943

In addition to disconnecting service for nonpayment, the Company disconnected service for
the unlawful and unsafe tampering of the Facilities. The Company’s continued request for
Complainant to pay the outstanding balance and pay to install safe electric facilities to provide
power to the Property are reasonable conditions to resume service and provide power to the

Property.
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NWR RESPONSE: NWR admits that RMP disconnected service for non-payment. NWR denies
that RMP disconnected service for unlawful and unsafe tampering of the Facilities. NWR
denies that RMP’s continued requests are reasonable. NWR denies all other allegations in 44

45. The Company requests the Commission dismiss the Complaint with prejudice because the
Company has not violated any provision of law, Commission order or rule, or Company tariff
for which relief can be sought.

NWR RESPONSE: 945 is a legal argument and request for which no answer is required.

ARGUMENT

1. RMP’s Motion Should Be Denied Because There are Numerous Genuine Material
Facts in Dispute.

Utah R. Civ. P. 56 instructs that the “court shall grant summary judgment if the moving
party shows that there is no genuine dispute as to any material fact and the moving party is
entitled to judgment as a matter of law.” Herein, NWR denied 63% of RMP’s overall statements
of fact, and denied 72% of the statements of fact under the heading “Motion to Dismiss”. That
includes numerous genuine material disputes of material facts, and therefore, RMP’s Motion
must be denied. Some of these disputes of material facts are addressed in more depth below.

a. Only One Agreement is Relevant to NWR’s Formal Complaint.

The 2019 MESA is the complete agreement between RMP and NWR. It includes an

integration clause which specifically excludes any other agreement, previous contract, or

understanding.
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In RMP’s Motion, RMP barely acknowledges, and fails to adequately address, NWR’s
Complaint argument that the 2019 MESA integration clause precludes any additional terms or
amendments other than what is within the document itself. RMP alleges that the 2019 MESA is
supplemental to the 2014 MESA. However, the 2014 MESA includes an assignment clause
which prevents the customer from assigning its service to another entity without the express
written approval of RMP. RMP has not provided any written evidence of a transfer, an
assignment, or an amendment of its 2014 MESA. Also relevant is the fact that RMP drafted both
documents, and so the plain wording of the documents reflects the true intention and actions of
RMP.

RMP alleges that because NWR paid RMP’s unlawful incorrect power bills under the
2019 MESA, it agreed that the 2019 MESA was supplemental to the 2014 MESA. Not true.
NWR’s payment of an incorrect power bill does not equate to NWR having knowledge that RMP
is creating and sending unlawful and incorrect bills. NWR trusted RMP, and RMP, either
mistakenly or knowingly took advantage of that trust.

The 2019 MESA (drafted by RMP), contains the complete agreement between NWR and
RMP, and specifically declares that in its integration clause. It doesn’t reference any other
document and RMP hasn’t provided evidence of any amendment. The 2014 MESA is not part of
NWR’s agreement with RMP.

RMP mentions numerous documents, at least one (2014 ESA) of which it failed to
produce in its answer. RMP also alleges numerous service account entity changes, but again

fails to provide any evidentiary support. RMP provided four agreements, but only two (the 2014
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MESA and the 2019 MESA) are agreements to provide power to the overall facilities. The other
two (2018 agreements) are for improvements and power service to Block United, which was for
service through a separate meter to a separate entity at or near the facilities, but which didn’t
change the existing customer using power for the overall facilities.

b. The 2019 MESA Does Not Include or Allow for Minimum Charges.

RMP argues that its minimum billing charges to NWR are correct pursuant to the 2014
MESA or its published tariffs and schedules. They are not correct. As argued above, the 2014
MESA is not part of the 2019 MESA, and so cannot govern. RMP cited Service Regulation No.
12 as another possible governing document applicable to the 2019 MESA. Service Regulation
No. 12 is specifically addressing line extensions and the recovery of costs therefrom, but the
2019 MESA does not include any line extensions or improvements that would warrant cost
recovery. RMP simply does not have grounds to support its unlawful and incorrect minimum
billings charges to NWR.

c. NWR Did Not Steal Power or Install Unauthorized Power Lines.

RMP alleges that NWR tampered with and/or installed unauthorized power lines which
took power from RMP. The power lines referenced were on NWR’s side of the meter, so
regardless of whether the lines were authorized or not, NWR was billed for all power it used at
all times.

The time the line at issue was installed was over 20 years ago, and so there is not much
evidence available. NWR believes it did receive authorization from both RMP and the county.

However, to resolve any issues of safety, NWR hired an electrical company to inspect and
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correct all alleged deficient portions of all lines that RMP is concerned about. Attached Exhibit
A is the report of the electrical company stating that all of the concerns have been corrected.
Upon resolution of this Complaint, power should again be transmitted to that portion of the
property.

2. The Materially Disputed Facts Exist Even if the Commission Views RMP’s Motion
as a 12(b)(6) Motion to Dismiss.

Even if the Commission were to exclude the portion of RMP’s Motion unrelated to the
request to dismiss NWR’s Complaint under rule 12(b)(6), there is still materially disputed facts
requiring RMP’s Motion to be denied. The disputes regarding the facts relating to which
agreements control the service to NWR and which documents apply that might allow or disallow
minimum billing charges are central to NWR’s complaint. In addition, numerous other disputes
of fact emerged from RMP’s Motion, including:

The cause of the service disconnection;

Unauthorized installation of power lines and use of power;

Account representatives; and

Negotiations with RMP regarding restoration of agricultural and residential power,
including the fact that NWR and its tenants repeatedly requested the amount and cost
it was required to pay to add the infrastructure and separate meters, but RMP would
not provide it even after multiple meetings.

Therefore, regardless of whether the Commission views RMP’s Motion as a 12(b)(6) motion,
or a Rule 56 summary judgment motion, it fails due to the materially disputed facts which
require a trial to resolve.

3. Conclusion

RMP’s Motion should be viewed as a motion for Summary Judgment.
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NWR respectfully requests the Commission to deny RMP’s Motion because there are
numerous disputes of material fact preventing summary judgment.

NWR also respectfully requests the prayer for relief in the complaint, specifically the
emergency request to install necessary equipment to turn the electricity on so NWR can have

power to pump water to produce crops for spring 2026.

DATED January 16, 2026
Lynn M. KINGSTON

/s/ Lynn M. Kingston

Lynn M. Kingston,
Attorney for NWR Limited Partnership
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CERTIFICATE OF SERVICE
I certify that on January 16, 2026 copies of the above were served via e-mail to the
following:
Rocky Mountain Power: datarequest@pacificorp.com
Rocky Mountain Power: utahdockets@pacificorp.com

Max Backlund: max.backlund@pacificorp.com
Katherine Smith: katherine.smith@pacificorp.com

/s/ Lynn M. Kingston
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EXIBIT A - LETTER FROM AAA

AAA Security

Fire, Security, Access, Communications, Power, IT
The Way It Should Be
service(@aaasecurityco.com

(801) 534- 7508
Knight Land & Live Stock Private Pole Line Review:
12-9-2024

Inspection and Maintenance Report — Power Pole Line in Portage, Utah

Upon request by Knight Land and Livestock, I conducted an inspection of the power pole line located
on private property in Box Elder County, near Portage, Utah. During the initial assessment, several
deficiencies were identified that required repairs and maintenance to ensure the reliability and safety of
the pole line before re-energization.

The following corrective actions were taken:
Multiple lightning arresters were replaced.

Guy wires were inspected, with some being reconnected to the ground and others repaired as
necessary.

Several poles were identified as needing replacement and were subsequently replaced.

Insulators, cutout brackets, and other miscellaneous hardware were replaced as required.

All necessary repairs and maintenance have been completed. A comprehensive record of the work
performed, including photographic documentation, is available upon request.

Additionally, the pole line has been physically separated from the substation located between the
buildings near 7950 W 24000 N. At this time, the pole line is solely connected to pumps, pivots, and
additional farm services for irrigation purposes and operations.

Following my final inspection, I have determined that the pole line is now in a safe and operational
condition. I recommend re-energization to support the required agricultural operations.

If any further inspections or verification are needed, I am available to provide additional information.

Ben Hull MLE. 385-
450-8913
ben.hull@aaapwr.com



EXHIBIT B — ORDER ISSUED ON OCTOBER 20, 2023
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH
UNITED STATES OF AMERICA, MEMORANDUM DECISION AND ORDER
GRANTING MOTION TO DISMISS IN
Plaintiff, PART PETITION OF NWR

V.
Case No. 2:18-cr-00365-JNP
JACOB KINGSTON, et al.,
District Judge Jill N. Parrish
Defendants.

GRIGOR TERMENDJIAN; GILBERT
ISLAND PROPERTY, LLC; DESERT
PROPERTIES HOLDING, LLC; STELLAR
COURT, LLC; CENTURY ENERGY, INC.;
NEW WASHSAKIE RANCH; LATTER
DAY CHURCH OF CHRIST; M.S.C., INC.;
N.P.M.C., INC.; RUTH DAVIS; NAURA
GUSTAFSON; NICHOLE PETERSON;
HEATHER LARSEN; KENT JOHNSON;
JOLENE ANDREWS; JEREMY O.
ANDREWS; AMANDA PENROSE; ABM,
INC.;: BANK OF UTAH; US TANK AND
RAIL; SECURITY INVESTMENT
CORPORATION; AMERICAN
CHEMICAL, LLC; ALLIANCE
INVESTMENTS, LLC; SAFECO
INVESTMENTS, INC.; ROCKY
MOUNTAIN EYE CENTER; FIDELITY
FUNDING COMPANY; ZUBAIR KAZI; and
LIFETREE TRADING, OTE., LTD.

Third-Party Petitioners.
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Before the court is the government’s motion to dismiss in part New Washakie Ranch
Limited Partnership’s (NWR’s) petition asserting an interest in property that the government seeks
to forfeit. ECF No. 1572. The court GRANTS the motion to dismiss.

BACKGROUND

The government charged defendants Jacob Kingston, Isaiah Kingston, Rachel Kingston,
Sally Kingston, and Lev Dermen (collectively, the defendants) with various offenses arising from
a conspiracy to defraud the United States of renewable tax credits and launder the proceeds of the
fraud. The Kingston defendants pled guilty to many of the counts against them. Dermen was
convicted of ten counts against him after a jury trial. After taking evidence during a forfeiture
hearing, the court found that a number of specific properties were derived from the proceeds of
the defendants’ fraud and that the government was entitled to forfeiture of the properties under 18
U.S.C. §§ 981(a)(1)(C) and 982(a)(1). One of the categories of specific properties included in the
preliminary order of forfeiture consisted of structures and equipment at the Washakie plant that
were purchased and constructed with fraud proceeds (hereinafter, the Washakie Plant Equipment).
More specifically, the court found that the government had traced the following properties to
fraudulently obtained funds:

(1) The biodiesel production plant and all equipment contained or affixed therein;

(2) The crush plant, the warehouse, and all equipment contained or affixed therein;

(3) The liquid storage tank farm; and

(4) The rail line; and

(5) all profits derived from lease payments paid or owed for, and that are
attributable to, the use of the (i) biodiesel production plant and all equipment
contained or affixed therein; (i1) the crush plant, the warehouse, and all

equipment contained or affixed therein; (iii) the liquid storage tank farm; and
(iv) the rail line.
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ECF No. 1397-1.

NWR owns the land where the Washakie Plant Equipment is located. The court did not
find that the land was subject to forfeiture. Jacob and Isaiah Kingston and their company, Washakie
Renewable Energy (WRE), leased the land from NWR and constructed the properties on the land
with fraud proceeds between 2011 and 2015. WRE entered into three lease agreements with NWR,
the 2006 Lease, the 2011 Lease, and the 2014 Lease. The 2011 Lease and the 2014 Lease contained
a clause explicitly stating that any buildings or structures constructed on the land would
immediately become part of the reality and belong to NWR. In 2016, WRE breached its lease.
NWR sued WRE, and, in 2017, the parties agreed that the court should enter a stipulated money
judgment against WRE in the amount of $1,185,428.47.

NWR filed a petition with this court, asserting an interest in the Washakie Plant Equipment.
NWR argues that under the operation of Utah common law and the 2011 and 2014 Leases, it owned
the equipment as soon as it was attached to its land. NWR argues that its interest in the Washakie
Plant Equipment is superior to the government’s forfeiture interest in the equipment under 18
U.S.C. §§ 981(a)(1)(C) and 982(a)(1).

LEGAL STANDARD

Once a court enters a preliminary order of forfeiture for specific property, a third party may
file a petition with the court asserting a statutory claim to a superior interest in the property. FED.
R. CRIM. P. 32.2(c)(1). The statute that permits third parties to assert a claim to the property is 21
U.S.C. § 853(n)(6), which requires the court to deny forfeiture of specific property if the petitioner
can establish by a preponderance of the evidence one of two things: (1) that “the petitioner has a

legal right, title, or interest in the property, and such right, title, or interest renders the order of
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forfeiture invalid in whole or in part because the right, title, or interest was vested in the petitioner
rather than the defendant or was superior to any right, title, or interest of the defendant at the time
of the commission of the acts which gave rise to the forfeiture of the property” or (2) that “the
petitioner is a bona fide purchaser for value of the right, title, or interest in the property and was at
the time of purchase reasonably without cause to believe that the property was subject to
forfeiture.” (Emphasis added).

The government moves to dismiss in part NWR’s petition, arguing that the first potential
path to avoid forfeiture of specific property fails as a matter of law. Rule 32.2(c)(1)(A) of the
Federal Rules of Criminal Procedure authorizes the court to dismiss a petition “for failure to state
a claim.” “For purposes of the motion [to dismiss], the facts set forth in the petition are assumed
to be true.” FED. R. CRIM. P. 32.2(¢)(1)(A). “Such a motion is treated like a motion under Federal
Rule of Civil Procedure 12(b): all allegations in the petition are assumed to be true, and the petition
may be dismissed only if it is clear that no relief could be granted under any set of facts that could
be proved consistent with the petitioner’s allegations.” United States v. Ceballos-Lepe, 977 F.
Supp. 2d 1085, 1088 (D. Utah 2013).

ANALYSIS

A third-party petitioner must prove two things to prevail under 21 U.S.C. § 853(n)(6)(A).
First, it must prove that it has a legal right to the property. Second, the petitioner must prove that
this legal right was vested in it rather than the criminal defendant or was superior to any rights held
by the defendant “at the time of the commission of the acts which gave rise to the forfeiture of the
property.” Accepting the assertions of NWR’s petition as true, it has satisfied the first requirement
by showing that it acquired a legal right to the Washakie Plant Equipment. Under the terms of the

2011 and 2014 Leases, title to structures that WRE erected on the land passed to NWR immediately
4
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upon completion. But the facts asserted in NWR’s petition, along with the facts established in the
court’s preliminary order of forfeiture, establish that WRE did not have title to the Washakie Plant
Equipment at the time that the defendants committed the fraudulent acts that gave rise to the
forfeiture of the property.

The plea agreements of the Kingston defendants and Dermen’s criminal conviction
establish that the defendants defrauded the United States by submitting fraudulent requests for
biofuel tax credits. During the preliminary order of forfeiture phase of these forfeiture proceedings,
the government proved through financial records that the proceeds of this fraudulent scheme were
used to pay for the Washakie Plant Equipment, which was then affixed to NWR’s land. Because
“a third party has no right to challenge the preliminary order’s finding of forfeitability,” these
findings are binding on third-party petitioners. See United States v. Andrews, 530 F.3d 1232, 1236
(10th Cir. 2008). Thus, the government has established that the defendants stole money from the
United States and used the money to purchase and install the Washakie Plant Equipment.

NWR asserts in the petition that it acquired title to the Washakie Plant Equipment upon
construction. But, by definition, NWR’s acquisition of an ownership interest in the property came
after the fraudulent acts that gave rise to the forfeiture. Accordingly, NWR cannot possibly prove
that it obtained a property interest in the equipment before the criminal fraud that generated the
money to purchase the equipment. See United States v. Catala, 870 F.3d 6, 10 (1st Cir. 2017)
(“Since proceeds from a crime ‘do not precede [the commission of] the crime,’ the government’s
interest in proceeds forfeited pursuant to section 853(a)(1) will almost always pre-date that of a
third party who is a general creditor.” (alteration in original) (citation omitted)); United States v.
Watts, 786 F.3d 152, 166—67 (2d Cir. 2015) “[C]ourts have recognized that a petitioner is unlikely

ever to prevail at an ancillary hearing under § 853(n)(6)(A) where the forfeited property consists
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of ‘proceeds’ derived from or traceable to a criminal offense. Because, by definition, the ‘proceeds
of an offense do not exist before the offense is committed,” and because ‘the government's interest
under the relation-back doctrine immediately vests’ upon the commission of that offense, any
proceeds that ensue from the criminal act belong to the government from the moment that they
come into existence.” (citation omitted)). This result is consistent with § 853(c), which provides
that title to the proceeds of a crime “vests in the United States upon the commission of the act
giving rise to forfeiture.” See Catala, 870 F.3d at 10 (“[Section 853(n)(6)(A)] cannot be read in a
vacuum but, rather, must be read in tandem with section 853(c).”); Watts, 786 F.3d at 166
(“Subsection 853(n)(6)(A) works hand in hand with the ‘relation-back’ doctrine embodied in
§ 853(c)....").

NWR attempts to reframe the issue before the court by arguing that its “claim derives from
the petitioner’s original fee title ownership of the real property that pre-dates the claimed criminal
proceeds.” But the Washakie Plant Equipment did not spring forth from the land. As the court
found in its preliminary forfeiture order, the equipment was paid for with, and derived from, the
fraud proceeds. Accordingly, the relevant question is when NWR acquired title to the equipment
that the government seeks to forfeit rather than when NWR acquired the land, which is not subject
to forfeiture.

NWR also argues that it has a constitutional due process right to discovery before the court
rules on a motion to dismiss. But it cites no caselaw to support this proposition. Moreover, NWR
fails to explain why it has a constitutional right to discovery prior to resolution of a motion to
dismiss, which is based on the allegations of the petition rather than evidence. Accordingly, NWR

has failed to show that it has a due process right to discovery at this stage of the proceedings. NWR
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will have an opportunity to conduct discovery prior to the evidentiary hearing on its remaining
§ 853(n)(6)(B) claim.

At oral argument, NWR argued for the first time that the court should not grant the motion
to dismiss because the transfer of Washakie Plant Equipment from WRE to NWR was not a
fraudulent transaction. In support of this argument, NWR quoted a Fourth Circuit opinion, which
states: “Congress’s primary concern in adopting the relation-back provision [§ 853(c)] was to make
it possible for courts to void sham or fraudulent transfers that were aimed at avoiding the
consequences of forfeiture. Congress did not intend to permit courts to void ‘arms’-length’
transactions.” United States v. Reckmeyer, 836 F.2d 200, 208 (4th Cir. 1987); see also 2 DAVID B.
SMITH, PROSECUTION AND DEFENSE OF FORFEITURE CASES 9 14.08[3][c] (2023) (“Criminal
forfeiture is an in personam proceeding. Thus, an order of forfeiture may reach only property of
the defendant, save in those instances where a transfer to a third party is voidable.”). But this
language from Reckmeyer relates to a bona fide purchaser for value claim under § 853(n)(6)(B),
which was the only issue before that court. Indeed, the sentence after the language quoted by NWR
states: “Section 853(n)(6)(B) reflects Congress’s attempt to define ‘arms’-length’ transactions.”
Reckmeyer, 836 F.2d at 208. Because the government did not move to dismiss NWR’s bona fide
purchaser claim, the question of whether the transfer of the equipment to NWR is voidable under
§ 853(n)(6)(B) is not at issue at this stage of the proceedings.

Finally, NWR argued that the court should not dismiss its § 853(n)(6)(A) claim because
factual disputes remain regarding the source of lease payments and as to precisely which structures
and equipment are subject to forfeiture under the court’s preliminary order of forfeiture. The court
disagrees. The preliminary order forfeited the lease payments only to the extent that they were

“attributable to” the equipment described in the order. Moreover, the preliminary order only
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forfeited specific categories of equipment that were traceable to the fraud proceeds. The court
acknowledges that there may be disputes regarding what portion of the lease payments is
attributable to the forfeited equipment and as to what specific equipment falls within the scope of
the preliminary order of forfeiture. Dismissal of the § 853(n)(6)(A) claim will not prevent the
parties from litigating these issues in future stages of these proceedings.
CONCLUSION

The court grants the government’s motion to dismiss the portion of NWR’s petition in
which it seeks to assert a claim to the Washakie Plant Equipment under § 853(n)(6)(A). The court
directs these parties to meet and confer and to propose a schedule for discovery and further
proceedings to resolve NWR’s petition.

DATED October 20, 2023.

BY THE COURT

Jill N. Parrish
United States District Court Judge



