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Public Service Commission of Utah
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Salt Lake City, Utah 84145-0801

Re: PacifiCorp-Utah Power & Light Merger Case,
Docket No. 87-035-27

Mr. Chairman and Commissioners:

Enclosed is a copy of the procedural order entered this
past day by the FERC in the UP&L-PacifiCorp merger case granting
an expedited hearing, permitting interventions and otherwise
ruling on interlocutory motions.

The ruling and accompanying rationale of the Order begins
on page 20 with the first 19% pages being devoted to recital
of the positions of the applicants and intervenors.

A copy of this letter is being sent to all counsel of
record along with a copy of the Order to those parties who are
not also parties in the FERC proceeding.

Sincerely,

ROBERT S. CAMPBELL, JR.
Counsel for PacifiCorp

RSC/d4d
enclosure

cc: All counsel of record




UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

ELECTRIC RATES: Marger: Hearing

Bafore Commissionars: Martha 0. Hesse, Chairman:
©Anthony (7. Sousa, Charlas . Stalon,
Charles A, Trabandét and C., M. Naeve.

itah Powar & Light Company )
PacificCary ) Dockat Ne. EC33-:1-700

PC,UP&L Merging Carporation )

CRLCER ESTABLISHING HEARING PROCEDURES,
GRANTING INTERVENTIONS, GRANTING IN PART REQUEST FOR
LEAVE TO ANSWER PRCTESTS, GRANTING IN PART REQUEST
FOR EAPZOITEID HEARING, AND DENYING MOTIONS TO STRIKE

(Issued Decermber 10, 1997)

on Oc=eober S, 1987, Utah Power & Light cermpany (UPsL),
PaciliCorp (PacifiCormy Maine) and PC/UPSL Merging Corporacion
(PacificCorp Oragon) (collectively referced =2 as Appliicants;
filed a joint appiication under saction 203 22 the Federal 2ovar
ACt (FPA), 16 U.S.C. § 824b (1932), seeling approval of a
Proposed nerger. The applicants have raquasted expedizad
consideration in order that the merger can be cansummatad on the

earliest possible dace. L/

~ Notice of the application was published in the Federal
Registar, 2/ with comments, protests or motions ©3 interverns due

on or before Novenbar 2. 1987.

Bagkarqund

Pursuant to an agreement and plan of raeorganization ard
nerger (mergerx agraanent) dated August 12, 1987, the applicancs
propose to marge PacifiCorp Maine and UPLL ints PacifiCorp Oregon
(to be renagih® PacifiCorp upon completion of the merger) with
PacifiCorp.@Pdgon to be the surviving csrporation. The nerger
agreenant piggwrides that the capital stock of UPLL and Pacificorp

4/ Applicants seek a decision by August, 1988.

&/ 52 Fed. Reg. 43,150 (1987),
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‘ainc shall be convertad into shares of the capital stack of
acificorp Oregon. 3/

All facilities, including operating facilities, of
PacifiCorp Maine and UpslL will be merged into PacifiCorp Oragen.
The applicants state that the use of the facilitiaes following tha
propesad merger Will be the same as thair present use. Under t=s
marger agreenent, PacifiCorp Oregon will assume and perfor= all
contiacts and commitments to which UP&LL and PacifiCorp Maine ars
parcies, '

The jeint application discleses the follcwing:
i Tavey -4 v \'4

UPLL is engagad principally in the business cf generacinsz
and selling elacsric energy in Utah, southeastarn Tdahs and °
soutivestern Wyoming. UP&L's slectric sarvica area of
approxinately 90,000 square miles contains approximataly 510,060
retail cusccmers., UPEL serves Salt Lake City, West Valley, and
Ogden, Utah and over 400 cther cities and towns at retail and
serves numerous municipalities and electiric associations as
wholesala., The Company sells surplus power and energy to otiher
utilities. The applicants state that PacifiCorp Oregtn will
conduct the sare general business when the transacticn is
consunmatad, under the assuned business nane of Utakr Powar &

Light Ceompany.

UPLL's transtission systen is comprised of 7,788 niles c=
transmission lines. The Company utilizes its facilitias
genarally to supply elactric services within its service arsa ans
to sell electric energy at wholesals pursuant %o contracts and
rate schedules on file with the Commission. The Company also
usaes its trarsmission lines to transnit electric energy in
interStata commerce.

1/ All outstanding shares of Pacificorp Maine common stock
and p red stock are to be convaerted intd an equal
nunber*@iE sharas of PacifiCorp Oragon common stock and

gtock, respectively. All outstanding siares

mOn StOCK are to be convertaed inte a cartain
number of shares of PacifiCozrp Oregon common stock
pursuant to a fornula in the merger agraement. The
convarsion ratio is dependant upon the average closing
price of PacifiCorp Maine common stock as listed on the

New York Stock Exchange just prior to the consummation

of the marger. All outstanding shares of UPLL

preferred stock are to be converted ints an egqual
number ©f shares of PacifiCorp Oregon preferred stock.
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UPLL ls intarconnected by high-voltage transmissicn lines t3
18 adjacent major power systams. UP&L is a memcer of the
Northwaest Power Pool and is a party to the Iatsrcompany Peol
Agreemant With seven Northwast ytilitias, UP4L is also cannected
to ather powar pools within the region of ths Wastern Systans
Coordinating Ceuncil. :

IR ANl {a

PaclificCorp Maines is a diversified corporation doing npusiness
as Pacific Poewar & Light Company (PP&L). PP4L i8 angagad in
genarating ard selling elest=yric eneryy in Caillifsrnia, Idahks,
Montana, QOregcn, Washingsan and wWyeling., PPLl's electric gars-i:ca
area of apprIximataly’ §3,000 sJuars niles containg approxinstaly
670,000 ratall custsmers. PPil Sarv/eas cver 240 citlies and towns
at retail and wholesale. Tha Cormpany salls surplus powar and
energy ts cther utilities., The applicants stata that Paciligeors
Oragon will csnduct the same general business when the
transaction is consummated, under The assumed business name <7

Pacific Pcwer & Light Caompany.

PP&LL cwns and operates approximataly 29,600 milaes of
transmissicn lines and i{s intarscnnectgd with the systans o2
other utilivies in California, Mentana, Oragon, Wasairngtaon an
Wyeming. FPPLL is a menbar of the Norzhwest Fswer Pool and is a
Farsy to thas Intersonpany Pccl Agreerent With saven lsrinwess
utilicias. + is incerconneccad with UPSL az UF4L's Naugntan
Plant near Xanmerer, Wyoming., PPSL salls aelactric enezgy ac
wholesale in interstate commerce and transnits electric enargy in

irnzarstace csmmarce.
Racificory Qragon

PaclficCerp Oragon was incorporated for the puspcss of
affactuating the proposed marger. As a result qt the narger, |
approved, Pacificerp Oregon will provide electXic servics to rc
than 1,180,000 ratail customers throughout California, IdaRko,
Montana, Oregen, Utah, Washington and Wyoming. Its aelectric
service tarritory will aggregate approximately 151,000 squara
miles.

-
-
-
-

’ W gard * na Dyhll ragye

Appficants state that the proposed merger 'ill promote the
public interest and benefit customers of UPSL and Pacificorp
Maine by intagrating the elactric utility properties now
ssparately owned and operataed. Thay argue that because
PacifiCorp Maine is a winter-peaking utility and UPEL is a
summar-peaking utility, the consolidation will provide o
oppertunitiess for more efficient use of pcwer resources. This,
they assert, will enhance the raliability of service and postfone
the naed for costly addition of resources and will enhance tie



Dockeat No. EC88=2-000 -4

prospects of wholasale power sales to the southwestarn United
Statss.

Appllcants state that they anticipate thac the censolicacicn
of resources and cperaticons and the economies of scale darived
from the merger will allow the elimination of overlapping
functiocns and result in future oparating savings. Future
operating savings alsc are expected through the comsolidation of
inventories, increased flexibility in scheduling maintanancae o?
generation plants, and sharaed sarvicas batween tha dperiting
divisions, T

The Applicants furchey assars that tha merzer weuld grasanz
an opporiunity for increasad cperating effisisncies By wizsue ¢f
existing generating capacity, tachnical expartisa and ethar
rasources. PacifiCorp Maine currently oktains approxirately
of its powar from hydroelectric generaticn ard the revainder |
through ccal-fired generatien, UP&L curreantly generatas 92% cf
its ealaectricity at coal-firad plants and owns several coal
proparcies. Tha Applicants axpact that the availabilivy a#
PacifiCorp Maine's surplus power mav alsc enable the UPLL
divisioen to dalay construction of a naw pewer plant, therepyv
deferring, and pessibly eliminating, csszly cspssructisn :
expenditures. The Applicants alsc expecs that thebenefitas %2 ha
obtained will help t3 stabilize rates and result in the
davelopment of a lass expensiva and mors ef2izignt elace>ical

system.

30k

Finally, the Applicants state that PacifiCorp Oregon, as the
surviving c¢erporaction, will be both largar and firancially
stronger than either company operating separacaely. Accordingly,
the Applicants assert that the merged company will ke in a
stronger position to finance the acquisition or constyuc=isn of
facilities on mora advantageous terms.

Ils Intezvenors

Twenty-one notices of intervention or motions t©o intarvens
have hbeen filed. A short discussion of each follcws.

1. Calorado River Energy Distributors Asseciation

On Cafgber 30, 1987, the Colerado River Energy Distributors
Associati@w (CREDA) 4/ filed a motion to in=aervenes, protast and

requast for hearing.

4/ CREDA is a nen-profit corporation consigting of 117
electric systams serving customers in thes states of
Arizona, Colorado, Nevada, New Mexice, Utah and Wyoning.
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CREDA ralses a numbar of concerns in regard to the proposad
merger and Tequests that, as a result of the complexity of the
propecsed merger and i{ts potential consaquences, tha Commission
crder a hearing on the issues raised in its motion.

CREDA argquaes that the proposed mergar would have a
significant anticompatitive effect in that it would produce a
significant added concentration of economic power and
substantially reduce competition anong intarmountain electric
utilitias. CREDA allages: that changes in the combined UPLL/PPSL
transmission system will have a major inpact on the operanion anrd
Planning of CREDA's menmbers sinca such Rembars ars heavily
dependent on the transmission gystams of PPAL and UPSL for ==a
dalivery and stakility of their currant and future Powar
supplies. '

CREDA asserts that the proposed merger will not tand towards
tha davelopraent ¢f an intagrated puslic utility systan, as sac
forth in sectien 10(c) (2) of tha Public Utility Helding company
AGt of 1938 (PUHCA), 18 U.5.C. § 799(e)(2) (1982). 3/ 1In this
ragard, CREDA argues that: (1) as a result of the merger, bath
PPGL and UP&L would expand their service tarritaries and

ransmission networks ints anotier regisn, theresy viclating tha.
integrated public utiliey esSncept; (2) UPRL already “has an
intagrated alectric systam and while t-ers is a guesticn as =3
wheather PPLL'S svsten is curreantly intagracad, the marser will
not tend toward developnent of an integrated systam .for PPSL --
that is, neither UP&L nor PPEL will acgulirs thraugh the nerger
the ability to fully interconnect and efficiently operate i:s
assats without reliance on transnission cutside of svstam

2/ An "integrated public utility-system" is defined as

+ + . & system consigting ofione or mora
units of generating plants and/or
transmislion lines and/or distributing
facilities, whose utility assets, whathar
owned by one or more. elactric utility
companies, are physically interconnected or
aapable of physical intercennection and which
umaeE normal conditions may be ecenomically
emarated as a single interconnectad and
epwsdinated system confined in its operations
te & single area or region, in one or more
States, not so large as to impair
(considering the state of the art and the
area or region affected) the advantages of
localizad managemsnt, efficient operatiocn,
and the effectiveness of regulation. , . .

18 U.S.C. § 79b(a)(29) (A) (1982).
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control? (3) as a rasult of the mergar, the bulk power salas and
whesling transacticns betwaen UP&L and PP&L would bae ingulated
from competition and regulatioen; and (4) the advantages of local
management, efficiant operatioen, and the effactiveness of
ragulation would be impaired as to the merged utility,

CREDA argues that meaningful requlatiecn By state commissions
will be randared extremely difficult over the marged utility,
with cperations spread acress seven states and wich affiliaces in
three: different industries. §/ This corporate structure, CREDA
argues, also creataes the potential for misalleocation of. cests and
favenues amcng different classas of rateraysrs and abuses such as
divarsicn of funds away frem ¢perating purposes. )

CREDA also asserts that a 2% raduction in UPsL's reeail
rates (as anncuncad by the Applicants, to take affsc=- imczediataly
upen consuxmation of tia merger) may result im a reduct-ien in
earnings for UP&L. This, togaether with PacifiCorp Maine's weakar
financial rating, arguas CREIDA, may resul: in a detarioratien in
UP4L's financial conditicn, thersby causing an increase in its

coat of capital,

_ Finally, CRECA asserts that the nmarger is nct censistant .
with tha interests of the sharsholders of UPLL and Pacificory:
Maine in that: (1) UPGL may have rajectad a higher offar for its
comnon stock from another utility in order to accept Pacificory
Maine's offer; (2) due %o the anticipatad effec= ~* tha merger on
tie nunber of cutstanding shares, tha price of PacifiCorp Maina's
Tock fell in response to the announcament of the nergar
agreement; (3) as a rasult of the mergaer, UP4L common steck will
be transformad from shares in an operating eleczric utilivy, with
a largely quaranteed rate of return and "safe" dividend, inta
shares in a diversified corporation which earned only 57% of its
1588 net income from electric operaticns; and (4) tha
shareholders weuld iet have the protection of ragulatien under
PUHCA for their invaestment in PacifiCorp Oregon.

2. Deserst Generation & Transmission Cooperative

On November 2, 1987, Daseret Generation & Transmissicn

§/ CREDA states that PacifiCorp Maine is a divarsified
corporation with approximately 118 directly and
indirectly controlled subsidiaries operating across the
eountry in .three industry segments other than the
elactric utility industry: telecommunications, mining
and resource development, and commercial financial
services.
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Cocperativa (Deserat) filed a motion to intervene. 2/ Deseret
dascribes itself as a competitor of UP&L and PP&L for sales of
eXCass capacity and energy to other utilities in the westarn
United States. Daserest's bulk salas transactions with utilities
not directly interconnected to its transmission system, statas
Degserat, ars limited by the availability of transmission capacity
on other utilities' systems, including UP4L and PP&l., L[Cesaret
states that its primary intarest in this preceeding is to
determine the effact of the merger on Deserat's access Lo
wheeling facilities for the purprose of competing in bulk sales
transacticens. .

Casarat's resition is that: (1) it would not be in t-e
PuBlic incarest to allew temporary condifions which may enaz.a2
Che surviving ccmpany toe lower pewer ratas, thereky eliminazing
long-tera compatition from a major povwer narketing area such as
tlat inveolved in this proceeding; and (2) the preoposed nerger
could effactively bar Deseret from the use of essantial
facilities Tt ba controlled by PacifiCorp Oragon that are
necassary for Deseret to compets in bulk power markets.

Deaseret also asserts that the magnisude and complexity of
Pacificorp Oragen operating within multiple state boundaries nay
nake effactive regulation difficult, if not impossiblas, and ezuld
result in monopolistic practicss that can not ba effactively
regulated by the various state ragulatory comnissions.

-

3. MNatlicral Rural Electric Ccoperative Asscciﬁ:icn, 8s al.

On Novenmtar 2, 1987, the National Rural Electric Cooperative
Asgoclation (NRECA), the American Public Power Agscciation
(APPA) , and six regicnal associations (collactively referred =2

1/ Desexgapis a non-profit electric¢ generation and
tr ion cooperative association consisting of six
nenhaii¥ Bridger Valley Electric Assocliation; Dixie-
Escalente Rural Electric Association: Flowell Electric
. Association, Inc.:; Garkane Power Association: Meon Lake
Electric Association, Inc.:; and Mt. Whaeler Power, Inc.
The members are rural electric distribution
cocperatives that sell electricity at retail to their
approximately 30,000 menber-customers in Utah, eastern
Nevada, northern Arizona, northwestern Colorade and
southwestern Wyoming.
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2s NRECA, &bt al.) 8/ jointly filed ; protest and motion to
intervens.

NRECA, &t Al. argue that the proposed merger would net be in
the public interest in that: (1) it would have a substantial and
advaersa impact on theé competitive situation in the electric
utility industry in the wastarn Unitaed States; (2) the resulting
entity would control the vital transmission paths and generatisn
in saven stataes, with the ability to contzrol major power
transactions in states ocutside the area; and (3) regulatory
control over transmission will be diminished. :

NRECA, 2% al. assers that if the merger is approved, iz
should be ccnditioned pursuant tg authority under secticn 203, s3
that the resulting company opaeratas its system in a »anner which
is procompetitive and which meets the othar requiremencs of tha
public interest standard. This might include conditicning the,
mergear upen: (l) open access te the transmission systam to be
controlled by PacifiCorp Oregon at just and reascnable ratas; and
(2) increasing transmissicn capacity on existing linas and ever
existing rights-of-way, if required by wheeling custormers, with
appropriate conmpensation for such construction teing detarmined

by the Commission under the just and reascnable scardard.

It is alleged by NRECA, qf al. that both UPSL and PPLL have
a histary of anmticcmpetitive behavior. Aczordingly, they raguass
that a hearing be ordered to consider the anticompetitive impacs
of the merger and conditions which may be inposed to mitigatse

such jimpace.
4, Unitead Mine Workers of America, Intarnational Unign, -

at al.

On Novenbar 2, 1987, a metion t3 intarvena and regquest for
hearing was filed jointly by the Unitad Mine Workers of Arerica,
Intarnational Union (United Mine Workers): Environmental Actien:
Salt Lake Citizens Congress; and Salt Lake Area community Action

8/  NRECA jska not-for-profit national service organizaticn
with aty ership of approximately 1,000 rural electric
systend™ APPA is a natiocnal servica organizaticn of
more than 1,750 local, publicly owned electric
utilities nationwide. The six regional associations
are: the Mid-wWest Electric Consumers Asscciation, Inc.:
the Great Lakes Electric Consumers Association; the
Northwest Public Power Association: the Southwastern
Power Association; the Southeastarn Power RescurcCss
Committee; and the Idaho Cocoperative Utilities

Asscciation.
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Program (collectively referred %o as the United Mine Workars, ag
al.). ¥/

The United Mine Workers, ef al. assaerz that due to the
complaxity of the issues and the vagueness of the applicant's
filing, it is not.clear whether the Broposed marger is cansistens
with the public interest. They argua that the propesal raisas
the possibility of harm to electric consumers in variocus areag,

as set forth below. ’
The Unitad Mine Workers, et al. exprass concearn that the
pPropesed merger could result in ratae discrimination ameng the
Customer classes. It is unclear, thav asser:c, how racas Wwithis a2
particular qustomer class will ke devarmined fcllewing zne
nergar. They questicn whethar PPSL's ratas, prasarsly lower shan
UP&L's, will rise to reflect higher systan cost. Citing thae
proposed 2% reduction in UPSL's retail rates for firm custcoars
in Utah, wyoming and Idaho, the United Mine Workers, a% al.’
question why only thosa custonmers will raeceive this raca
decreasa. The Unitad Mine Workers, 4L al. also express csncars
as to where the loss of ravenues resulting from this decreasa wil:

ke made up,
|

S/ The Unitad Mine Workers states that it rerresants
270,000 workers throughout the Unitad Stavss and
Canada, including workers in Utah, Wyoming, Moncana,
Colorado, Arizona, and New Mexico and that United Mine
Workers members werk in ccal mines owned or orerated in
whole or in part by UP4L or Pacificorp Maina.
Environmental Action is a non-profit research and
education organization. Envirenmental Action statas ‘
that its major work concerns energy policy, toxic waste -
and solid waste and that its menbaers include ratapayers
of UPLL and PP&L. Salt Lake Citizens Congrass -
describes itself as a non-profit corporation thac
promoctes the general welfare of low-income .
neighborhoods by creating an organizational structure
to deal with their commen concerns and develop their
skills. Salt Lake Citizens Congress states that its
congtituents are retail customers of UPGL, and that it
hasifzepresentad their interaests in retail rate
procesedings before the Utah Public Service Commission
(Utah Commission). Similarly, Salt Lake Area Community
Action Program describes itself as a private, non-
profit community-based organization that addresses the
neads of low-income pacple through service delivery and
advocacy and has alsoc represented the intarests:of
residential electric customers in retail rate
proceedings before the Utah Comnmission. %
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In this regard, the United Mine Workers, et al. allege that
the Applicants intend to rely on wholasale sales in ordar to pay
for the promised rate reducticns. They assert that: (1) this
raliance on wholasale sales could ba misplaced in the event of
increased wholesale compatitiaon; (2) as a result, retail
ratepayers, including industries seeking to locate in UPLL's
servica tarritory, will be unable to predict future rata lavels:
and (3) the propesad linkage batween PacifiCorp Maine's wholesale
sales and retail rates may lead to unstable or discriminatery

rates. %

The United Mine Workers, g% al. assart that tha praposed
meargar raises cCersain questions ragarding the afac: ¢n )
competiticon., First, they argus that undazacstad predatsory prizing
may result fronm the vast resocurcas and lack of corgoraza
boundaries of PacifiCorp Oregen, precluding easily tracsable
inter-agfiliate transactions. o

Sacond, thaey agsert that PacifiCarp Oragen will have th
incentive and the ability te discourage effactive and compaetitive
small power production by: (1) purchasing from affiliated
qualifying facilities (QFs) before contracting with unaffiliated
QFs: 10/ (2) imposing severse reliability standards on ,
unaffiliacted QFs, or other contract tarms not regquired of
affiliatead QFs: and (3) furnishing daesign and engineering
assistance to its affiliates at bargain prices, while denying
such assistance to unaffiliated QFs. .

Third, they argue that becausa of the size of the
transmission network over which Pacificorp Oregon would have
cantrel, the Commisaion must inquire into whether U24l's and
PPEL'S current transnission practices are conpatitive, and
whether and how these practices may changa after tha marger.

Citing the diversified structure of Pacificorp Maina, t:e
United Mine Workers, gt al. assart tlhat tha Connission must
consider: (1) whether the public interasst is sexvad by subjecting
UPeL's ratapayers to tha risks of diversilication: (2) whether
adequata safeguards exist to insulate ratapayers from non-utility
losses, and whether the risk of such lossas can incraase the cost

of capital yreg % for utility construction and maintenance: and
(3) whatheggfxacking mechanisns exist to determina whether
utility regiifces are being diverted for use by tha none-ytility
sactors ofigeificorp Oregon.

10/ The United Mine Workers, at al. argue that since a
utility's avoided costs diminish as it contracts with
addicional QFfs, this tactic would assign the highest
avoided cost payments to affiliated QFs at the expenss

of unaffiliated Qrs. %
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The Unitad Mine Workers, gt al. argua that tha marger could
intarfere with tha apility of state commissions to requlate the
resulting company in connection with tihe allocation of the margad
power system's total costs among its varicus consumers. Thay
also argus that state commissicon prudence reviews may be hanparad
if post-merger corporats policy requiras UPSLL and PP&L to use
Power supplies controlled by ona another, while cheaper powar
sources may be available elsewhsre.

Finally, tha Unitad Mine Workers, et al. assert that the
proposed merger could lead to inefficient usa of resources by:
(1) acving avay from the integrated public utility concept of
PUHCA: (2) Zavering costly, in-housa praductisan of Fover over
TCre efliclent metnods: and (3) distancing maragement frem the

flectad communities, thereby laeading o unneceassary economnic

disruptions.
3. Utan Associated Municipal Pcwar Systams, et al.

on November 2, 1987, the Utah Asscciated Municipal Power
Systens (UAMPS) and Washington City, Utah (Washingeon Cicy) filed
2 joint conditional protest, motion to intervene and motion for
eszakblishment of hearing procedures.

UAMPS merbership includes 27 csmmunity-owned powar systens
in Utah, sarving approximataly 15% of Utah's pepulation. Each
powWar system is located on and sarvad tarcugh UP&'s transmissicn
syscen. Washington City descrikes itsalf as a pctaritial pmemrcer
cf UAMPS. UAMPS states that it has undertaken £o sarve as
Washington City's agent fer scheduling and billing.

UAMPS and Washingten City request: (1) that the application
for approval of the merger be set for hearing to resolve issues
relatirng to the merger's effect on competition and accass to
intsrconnected wheeling patijways hy competitors of the post-
narger corporation; and (2) that the Commissien condition its
approval of the proposed merger on adequate provision for post-
merger interconnected $heeling access by UAMPS and Washington

City.

M)

UAMPS and Washington City state that their intaerest in this
procesdingifm the preservation of competition in the electric
pover mar -through necessary and sufficient access to
intarconnedla® wheeling service by tha post-merger UPLL. They
argue that statements made by the Applicants and the historical
pattern of restrictions and denjals respecting interconnected
whealing service by UP&L, demonstrate that UP&L's northern
intexconnections will be unavailable to competitors as a rasult

of the merger. . .

In support ct@this gonclusion, UAMPS and Washington ciey
rafer to: (1) statements of the Applicants indicating that the
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marger is motivated by a dasire to strengthen UP&L's and PPLL's

. competitive situation; (2) a pesition statement of the At=orney
General of the State of Utah, filed in Utan Ccmnission Docket
Nes, 85-2011-01 and 85-99-08, stating that UP&L's wheeling golicy
is that UP&L will not wheel power to any of its customers: and
(3) UPsL's allaged refusal, due to the proposed merger, to
provide to Washington City wheeling servicas to which UP&L had
allegedly agreed praviously.

- UAMPS and washington City state that while they do not
raquast disapproval of the propcsed mergar at this tima, they
Protast thle merger insofar as it will hava the effect c¢f lLimi=zing
access to wheaelling and restricting actual and potancial
cocretiticn beuwaan UPSL and themsalives. Accordingly, CAMES and
Washirgtsn City raquest that approval of the merger be
conditioned on enforceable provisions for access to
intercsnnectad whaeling.

Finally, UAMPS and Washington City request that this matser
ba set for hearing in order to determine the wheeling conditions
that should appropriately be imposed to protact the interests of
themsalves and Applicants.

{ .
;6. Publlc Pewer Council

On Ceszber 10, 1987, a nmotion t3 intarvans was filad =7 =ha
Publi¢c Power Csuncil. 11/ The Public Power Csuncil states thar
it has nct Yaet determined what its exact peosizicn will bae in the
instant proceeding, but it intends to address the issue of how
the mergar may effect the "Averaga System Cost" (ASC) estzblished
pursuant to tha Pacific Northwest Electric Powey Planning ard
Consarvation Act, 15 U.S.C. §§ 839 af seg. (1982), which in turn
may effect the Priority Firm rate charged t3 Bonnevillae Pcwer
Administration's prafersnce customers.

. M '

The Public Power Council statas that i- is alse concarnad
with the potential effects of the mergar on bulk pocwer sales in
the West, including potantial changes in the competitive market,
altered conditions within the Western Statas Coordinacing
Council, and the resulting impact on Bonneville Power Asscciaticn

revonuo?; ‘

7. "&ha Power Company, ef al.

On November 2, 1987, Idaho Power Caompany (Idahe Power) and
Montana Power Company (Mentana Power) filed a metion to intesvene

il/ :The Public Power Council consists of 114 publicly or
: ‘cooperatively-ownad electric utilities in the Pacific
’ Northwest, all of which are preferenca customers of the
% Bonneville Power Adnministration,
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and request for hearing. Tha companies describe themgelves as
. compaetitors of UP&L and PP&L for wholasale salas of power in tne
southwestern United States.

Idahe Power and Montana Powar express concerns gimilar to
those of other intarvenors in ragard to aczess to the
transmissicn systam to be controlled by PFacificCorp Orageon, and
the affact on ccapetition if such accaess is unavailabla.

Idaho Powar is geparataely concerned about the affegt of the
merger on the use and operation of transmission facilities on the
systaems of Idaho Powaer, PP&L, and UPLL. Idaho Poway seaks
assurancs thas following the merger, PacificCorp Orsgen will n
transfar pover and energy Lbaetween PP&a $ systam and UPsL's 37
in such manner as to advaersaly affaect Idanc Fower's use o2 its
own transmission aystem or so as to usa ldano Power's
transmissicn systam without comnpensating Idahc Power for such

vsa, :

‘353

While they do not cpposae the merger of UP&L and PacificCorp
Maine, Idaho Powar and Montana Power request that appreval of the
nerger be conditian.d 20 as to mitigate tha affects described

abova. !
8. Arizona Public Service Company : ;

On Nevenbker 2, 1987, the Arizona Puklic Service Company
(Arizona PSC) f£iled a motien to intervena, Thae Arizena PsC
statas that the proposed merger could affect its ability to
conpete for sales to California of excess powar at wholesale.
The Arizona PSC also seaks to insura that its future efforts to
securs transnission access to the Northwast will not be thwartad
as a result of the maerger.

While the Arizona PSC statas that at this time it is unabla !} "

to detarmine the full impact of the proposaed nerger, it dasires
ts protact and monitor its interests at any hearing that may be

ordared.
.9, Southern California Edisen Company

on N“ﬁm er 2, 1987, Southarn California Edison Conpany
(Edison). a motion to intervene. Citing the potential

effact o proposed merger on its ability to recsive or
transmit energy from or to utilities in the Northwest, Edison
requests that it be permitted to participate in this proceeding.

10. San Diego Gas & Elactric Company

on November 2, 1987, San Diego Gas & Electric Company %
(SOG4E) filed a motion to intervens. SDGAE states that it is &
buyer of substantial amounts of electric power and energy and
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ralies upon the bulk power markats in the West to assure that a
.portion of its rescurca needs are satisfied. Citing the

Potential affect of the proposed merger on the bulk power

narkats, SDG&E requests that it be parmittad te participata in

this proceeding.
11. Pacific Gas and Electric Cozpany

On Novermber 2, 1987, Pacific Gas and Electric Company (PGIE)
filed a motion to intervena. PGLE statasthat dus o its
interconnaction and exchanges of electric powar with PP&L, it has
interests which may be directly affected bv tha proegcsed rmeryar,
While net raquesting a hearing, PG3IZ reguesss thac 1= ta
parzittad to participata in the avaent a hearing is held,

12. Sierra Pacific Powar Csmpany

On Noverber 2, 1987, Sierra Paci?ic Pover cempany (Siare=a;’
filed a motion %o -intervena. Assearting that it purchases a
substantial amount of power and eneryy fram UPSL for rasale,
Sierra requasts that it be permit-ed to intarvene in this
proceeding in order to protect its interests.

13. Washington Water Power Cempany

On Neovembar 2, 1587, Washington Watar Powar Company filaed a
motion to interveme. while not rajsing ary specific sybscanzive
issues, wWashington Water Powar Conpany assarscs that hearings
coencerning the proposed narger may invelve issuas conceraing the
transmission, purchase and sale of electric power in which it has
a4 substantial interest as a customer ard potential compasitar. -
Accordingly, Washington Water Powar company raguasts that it ke

pernitted to intarvena.
14. citizens Energy Coxporation \ 3

On Novembaer 2, 1987, Citizens Energy Corporation (Citizens) LI~/
filed a motion te intervaens, protest and request. for hearing.
Asserting that it is & potential competitor of UP&L and PP&L, and
that the proposed mergar could adversely effect competition,
Citizens requests that the matter ba set for hearing.,

s o

i2/ Citizens describes itself as a nenprofit corporation
that provides the benefits of low cost .anargy,
including electricity, to peoer and elderly consumers.
Citizens statas that it engages in commercial
transactions invelving the purchase and:sale of elactriciey.




. 15, South Dakota Public Utilities Commission

on Octobar 21, 1987, the South Daketa Public Utilities
Commission (South Dakota Cemmission) filed a notices of
intarvention raising no substantive issues.

16. Montana Public Service Commission

On October 19, 1987, the Montana Public Service Cemmission
(Montana Commissien) filed a notica of intarvention raiging no
substantive lissues.

17. Publie Usilizies Cemnissicn of the Stata oI Calilsrnia

On Neverker 2, 1987, the Public Utilislies Commissicn of the
State of california (Callifornia Comnission) filed a notica cof
interventisa raising no substantive issues, o

18. =an Division of Public Utilities

__ On Ngvenmber 2, 1987, the Utah Divisien of Public
Ueilities 131/ filed a motion to intervens raising nc subscantive

issuas. _ |
19. Nucoar Stael

On Noverber 2, 1987, Nucor Stael, a Division of Nuccr
Carporation (Nugeor), filed a moticn 9 invarvera. Nucor
describes itself as one of UPLL's largest retail customers. Nuccr
expresses concern that the proposad rarger will result in i<
paying higher and unduly discrininatery ratas and may rave a
negativa impact on the reliability of servics. ’

‘Nucor requests a hoariqq for the purpose of fully daveloping
the facts and issues raisediin Applicants' request for appreval

of tha propcsed merger.
20. Amax Magnesium Corporation

on Noevember 12, 1987, Amax Magnesium Corporation (Amax)
filed an ugpimely motion to intarvena. Apax statas that it has
negotiatedi@s special contract rate directly with UPSL for tre
purchase -k substantial quantitiaes of elactrical power. Amax
asserts the proposed merger could result in a significant
increase im its cost of power under the contract, a shift in its

13/ The Utah Division of Public Utilities states that it is
an agency of the State of Ytah charged with the duty to
represent the over#ll public interest in public utility
proceedings before the Utah Commission, the courts and

Federal and state a§encies.’
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scheduled priority, and a change in how the contract is
adninistared.

Amax requests leave to file its untimely motion to
intaervene, stating that its counsael received on Noverber 9, 1987,
Certain supplemental testimony filed by the Applicants in
procesedings before the Utah commission. Amax states that after
reviewing this testimony, it becama aware of tha validity of its
concerns, and thersafter acted expeditiously to file its mction

£0: intarvenae.
21, Utility Sharsholders Asgcciation of Uecan

. Cn Nevaenber 10, the Utility Shareholders Assoclazion of Uzan
(Shareholders Association) l4/ filed an unvizmely meticn to
intarvene. While not raising any substantive issues, the
Sharsholdars Association raquests leave to file its untimely
motion. The Sharaholders Associatlon statas that it initially
intendad to participata only in the proceedings before tha Utah
Conmission with respect to the proposed merger. Howaver, the
Shareholdars Assoclation states that after raeaviewing CREDA's
metion to intervene, it determined that it is necessary to
intarvene in this procseding so that it may represant its
menters, and counter tha clains mads by other parties in respact
te tha potential affect on shareholders.

T ot 1 9

On November 17, 1987, UP&L filed six separata pleadings in
rasponse to cartain protests and moticns to interveanas.

First, UPLL movas to strike certain portions of the protests
filed by CREDA and UAMPS, &% al. UP&L arguas that the
allegations contained in thoge protests concerning tha position
statemert of the:Attorney Genaeral of the State of Utah are
inappropriate and prajudicial. UPLL assarts that the position
statenment is not. germans, and is included marely to prajudica the
Comnission and to force the relitigation of issues already
datarnined before the Utah Commission. UPSL regquesats that the
Commission strike the refersnces to the pogition statement (as
wall as tha attachments containing the positien stataement
itself), and that the request for a hearing as to the allegaticns
nade concesning the position statement be deniad.

S¢ccn&; UPEL objects to the protest and motion to intervene
of NRECA, at al., and moves to strike cartain portions of that

14/ ; The Shareholders Association describes itself as a
:nonprofit corporation consisting of approximataly
221,000 sharsholders of two major utilities in the Stata

‘ot Utah, including UPGL.
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Pleading. UP&L arguas that NRECA, ¢t 3l. have not mat the
requirements of Rule 214 of the Commission's Rules of Prac=icas
and Procedure, 18 C.F.R. § 385.214 (1987), in that most of t-a
mambers of NRECA, gf al. ars neither customers ncr competitors of
UP&L. Those membara that are customars of thairs, UP&L asser<s,
dre also members of CREDA, which is already representad by
ceunsel in this proceaeding. :

UPSL moves to strika the portion of the protest of NRECA, ez

4l. that discussas the initial decision in W Lighe
camoany, 38 FERC ¢ 63,038 (1987), asserting that such discussion
is an inproper attaempt to relitigate issuas already litigatad in
anctnaer docket, and which are presently pending before ths
smnission for raview, 18/ UPSL also moves ©o strika refarsncas
to the peositicn statement of the Attorney General of the Stata of
Utah fcr the same raascons set forth above.

Third, UPSL objects €5 the motions to intarvene and raqguests
for hearing filed by Citizens, Nucor, the Puslic Powar Counc:il,
and the Unitad Mine Workers, @2 al. UP&L assarts that Citizens
is merely a potantial competitor, and is not entitled to be
accordad intervenor status under Rule 214. UP&LL argues that
Eecause Nucsr's basis for seaking intervention is solely designed
t3 protact the retail rates charged to Nucor, it has nct scated a
sufficient intarest that would allow it to intervene or would
require the Comnission to hold a hearing. UPSL statas that the
Public Power Council has not shown that it will be direczly
aflactad by tha outceme of this proceeding, and its intaraest is
£30 speculative to ba accorded intarvenor scatus. Finally, 294
states that the Unitad Mine Workars, @t al. are concerned with
ratail ratas and other local concerns that ars within the
jurisdictien of the Utah Commission, and their only reccursa,
tharafere, is with that commission.

Fourth, UP&L objects to the untinely motion to intervena of
Amax. UP&L argues that because Amax i3 solely concernaed with zha
potential adverse impact ¢f the merger on retail ratas and on its
contract with UP&L, Zts only recsurse is with the Utah
Commisgien.

Figehn, UPLL moves for an expedited proceeding, and for leave
to answer Mlle protasts filed by the intarvancors. Wwhile Rule 212
of the Comission's Rules of Practice and Procedure 1§/ does nos
pernit an er to a protest, UPLL asserts that an answer at
this time will aid the Commission in clarifying tha issues
involved in this procseding.

13/ NRECA, af al. cite this case in support of their .
assertion that UPLL has a history of anticompetitivae behavior,

16/ 18 C.F.R. § 38%.213(a)(2) (1987).
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UPGL also requeats that, bacause the maeryer agreenent
provides that the mergsr RDust bae consummated on or baforae
August 12, 1988, the Commission establish an expeditad procseding

schedule.

§ixth, UP&L submittad an ansver to cartain protests which it
wishes to file notwithstanding Rule 213. UP&L's answer takes
igsua with certain facts and conclusicns set for<h in the
protasts of various lntarvenors, particularly concarning UPSL's
allegad anticompetitive conduct (including rafusals to whneel
power). In its apawer, UP&L alsc disputas the asserticn that Ina
Cenmisasion has the auths 'ity to condition approval o2 tha nerzar
by requiring open transnission access. Finally, UP&L assaer<s in
its answer that the impact of tha merger on ratall ratss is an
{gsua within the exclusive jurisdiction of the stats conmissicns,
and it would zharefore be inappropriata to hold hearings on that
issue in this proceeding.

on Novenber 24, 1987, Nucor filed a responsa to UPil's
objections, asserting that it warrants intarvenor status due t3
its intarest in the impact of the proposed merjer on revail

racas.

on Decermber 1, 1987, the United Mire Werkers, g% al. filed a
response to UP&L's objections, assarting thac as customers ol
UP&L or PPAL, thay are entitled €2 intarvenor stitus. Thaev aise
argua that as enployees of the Applicancs, and as ragidents cof
comnunities sarved by the applicants, thay have an intarest in
those issues raised in this proceeding which bear on thie puslic
intaragt and involve more than retail ratae issues. The Cnitad
Mine Workars, gt al. alsoc assert that the objections filed bv
UPLL mersly serve to confirm the need for a heazing.

On Decerbaer 2, 1987, CREDA filed an angwer to UP&L's meticn
to permit answers to protests and motlion for an expaditead
proceeding, together with a separate answer €O UP&L's motion t>
strike and motion to deny hearing.

. argues that factual questions are involved in this
_that are not susceptible to resolution on the basis of
. Similarly, CREDA agserts that UP&L's proposed
answer £ s collection of arguments and conclusory statements,
and will not aid the Commission in serting out what UPFLL
characterizes as erroneous facts and matters of speculation. The
deadline of August 12, 1988, argues CREDA, is a date arbitrarily
chosen by the Applicants, and UP4L has subnitted no indepaendent
circumstances which necessitate consummation of the nerger by
that date. Accordingly, CREDA requests that UPLL's motion to
gorzz: ansvers to protests and for expadited proceading e
.n.-
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CREDA argues that refarences in its protast ts the positien
statament of the Attornay General of tie Stata of Utah aras
appropriate. CREDA statas that it usad the positicn statsmans
for the limited purpose of supporting CREDA's pesition with
respect to the marger, and not as an attempt te ralitigacte issuas
that have already been litigated in another forum., CREDA
requasts that UP&L's motion to strike be denied. '

On Decamker 2, 1987, Deseret filaed an answer t2 UP4L's
motion to permit answers, metion for an expeditad haearing, and o
UP&L's request that a hsaring be deniad. Dasaret argues that
UP&L's proposed answer does not saerve to rasolve the factual
issues raised in this proceeding, nor dces i« eliminacs =ne neac
for a hearing. Deserst argues, tharefors, thas UPLL's mesizan =3
PeINit answers to protests and requast £3 deny a hearing sheculsld
both be danied., Daseret alss argues that tie tize frame sgz By
the Commission in this procseding should not be dictatad bv
deadlines agreed te among the Applicants. Any expedizien of 4hi
proceeding, they assert, should be in the contaxs of a f£ill

evidantiary hearing.

Oon Decanmber 2, 1987, NRECA, at al. filed an answar ts UPLL's
chjection and motion to striks. They argus that rapny of thair
manbers are £oth customers and competiters of UPSLor PPSL, and
are not repressnted by any other party to this procseding, They
argue, thereafore, that they should be accsrded intarvenor gossus.
NRECA, 9% al. alsc assert that the inclusicn in their procest ¢
referancas to the position statement of the Utah Atsorney Ganeral
and to the Initial Decision in Utah Power & Liant, 33 FERC ¢
63,038 (1987), is not an attempt to introduca evidence or
influence the Commission with respect to a pending casae, but
rather an attempt te alert the Commission te questicns that have
been raised with respect to UPSL and that a hearing is necassary.
Accordingly, they argue, UP&L's motion to strike shcu%d ba

denied.

On Decanber 2, 1987, UAMPS and Washington City filed an
ansver to certain of the motions filed by UPSL. Altkeugh not
opposing UPEL's motion to permit answers, they argue that UP&L's
proposed answer does not rasolve the many triable issues
presanted. by.the proposed nmerger, and thersfore doas not lessan
the need fOX & hearing.

UAMPSF and Washington City also argue that conditioning
approval of the merger on wheeling access is an appropriate
exercise of the Commission's authority under section 203 of the
FPA. Thay assert that since the Comnission has the autherity to
deny approval of the merger, it follows that the Commission mus<
be able to take the less restrictivae step of conditioning its
approval and that Commission precedent does not preclude
conditioning approval on wheeling access., None of the cases
citad as precadent by UP&L, they argus, dealt with the
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Commigsion's authority to coenditjion APProval of a proposed merger
on wheeling access to lessen the potaential anticompetitiva affect
of that merger, and are inapplicable teo the instant Proceeding.

UAMPS and Washington City assert that even if the Commisgion
lacks the authority to condition approval of the merger on
wheeling access, it should nonetheless recaive avidence on the
effect of the merger on wheeling in the context of the effact on

competitien.

UAMPS and Washington City assart that UP&L's motion for an
expadited proceeding shnould be denied, arguing that the issuass
raised raquire an avidentiary hearing. They assart that the
Provision in the zerger agrsenmant requiring consummation of the
mergar by August 12, 1988 is simply a dats that the Applicants
placed in their contract. They furthaer argue that UPsL's )
assertion that an expedited procaeding is Racassary so that the
public interest henefits of the margar will not be dalayed,
assumes that the merger will, in fact, ba in the public intarest,

Finally, UAMPS and Washington City assert that UPsLl's motion
to strike should be denied for the sama reasons gsav forth in the
answer to tha motion to strike of NRECA, g2 al.

On Decenber 2, 1987, the Public Power Council filed a
response to UP&L's objections. The Public Pewer Council argues
that the Commission cannot make a deternination of whethar the
nerger is consistent with the public intaraest witheout conducting
a hearing, and that the Public Power Council should be granted
intervenor status since its members will Fe directly affected by

the merger.
Discussion ) \
Ihe Noticas and Motions to Intervene

Pursuant to Rule 214 of the Comnission's KOles of Practice
and Procedure (18 C.P.R. § 385.214.(1987)), the timaly, unepposed
notices and motions to intervene serve to make CREDA, Desaret,
UAMPS, I Power, Montana Power, the Arizena PSC, Edison,
SDG&E, +$ierra, Washington water Power Company, the South
Dakota Cai gslon, the Montana Commission, the California
Commisst and the Utah Division of Public Utilities parties to

this proceeding.

NRECA, af al., as wholesale customers of both UPGL and PP&L,
have a direct interest in the outcome of this proceeding. We
note that although UP4L allages; that there is some overlap in the
membarship of CREDA and NRECA, &t 3l., CREDA's membership doas
not include the:numercus public:power and rural electric
cooperative systems located in the Pacific Northwest that are

Tepresented by NRECA, et al.  Accordingly, we shall grant the
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motion to intervene of NRECA, et al., notwithstanding UP&lL's
opposition.

Citizens, as a purchasar and seller of electric energy in
competition with UP&L and PP4L, has a direct interest in tha
outcoma of this procseding, and will be afforded intervenor
status, Nucor, as one of the largest retail consumers of UPSL,
also has a dirsct intarest in the outcone of this proceading.
Although UP&L asserts that the affaect of the propeosed nerger on
retail rates is within the exclusive jurisdictien of the state
commissions, in Commonwealth Edigson Company, et al,, 36 FPC 927,
938 (1966), aff'd sub nom. Utility Users lLeague v, FPC, 394 F.2d
16 (7eh Cir, 1968), ggrs. danied, 393 U.S, 953 (1963) -
(S2zzonwealtil), tha Commission statad that "wa believe it is cur
respensiclility under the Faderal Pewar Act {n detarmining wnethar
a marger is consistend with the public intarest to consider what
effact the mergar would hava on rate levaels or on stace
ragulation Qf retall rate daesign.” For the same reasocon, UPEL's
abjezticn €= the moticns ts intarvens of the United Mina Workers,
ez al. and Amax is unfcunded. 17/ Accerdingly, wa find that geced
caugse exists to grant the motions €z intarvens of Citizens,
Nucsr, the United Mine Workers, e% al. and Anax.

UP&L sbhjects to the motion ts intervens of the Public Power
council based on what it tarms the Puklic Power Council's :
spaculative interest in these procasdings. However, wa nota that
the Public Power Council's mambkers, all of which are preferencs
custamers ¢f Bonneville Pewer Adzinistraticn, may ke direcscly
affected by proposed merger to the extent that it ultinataly
results in a change in tha Priority Fir: rata sat by Bonneville
Pawar Adninistration and charged to 1ts praference customers.
Accsrdingly, we shall grant Public Powar Council's motion %o

intarvena.

Firally, we find that the Shareholders Agscciatiecn, whose
membarship ifcludes shareholders of UPalL, has a diraect intaresc
in the outcome of this procseding. Given the relatively shors
dalay in the filing of the motion to intervere and the early
stage of thi¥ proceeding, granting the moticn should result in ne
undue prejudice or delay. Accerdingly, we f£ind that gooed cause
exists to grant the Sharsholders Asscciation's untimely,
unopposaahgotion to intervene. .

17/ We also note that given the relatively short delay by
Amax in the £iling of its untimely motion to intervena
and’the early stage of this proceeding, granting the
motion sheuld result in no undue prejudice or delay.

VI R CEH
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As notad, UPLL requests leava to file an answar %o caer+ain
protests, and has gubnitted its proposed answar. With two
notakle exceptions, the answer addresses the allagations made by
the intervenors by disputing the accuracy of the facts sat forth
in support of those allagations, or by disputing the conclusions
drawn by the intesrvanors. Indicative of this are tha fellowing
responses contained in UP&L's answer: (1) UP&L disputes the
allegation by CREDA that the Utah Commission danied UP4L the
right to constzuct a highevoltags transmission line g the Utah-
Nevada border; (2) UP&L disputes CREDA's allegation that UP&L
frustrated negotiations between cartain southern Utah cities and
CP National Corporation in connection with tha purchasa of C?
National Corporation’s systam; (3) UPSL disputes CRECA's
rapresantation as to UP&L's refusal to provide transmission
services t& Washingtoen City; (4) UPSLL disputses Montana Power's
claim that it had an agreement with UPLL which UP&L refusad to
sign aftar the merger was anncunced; and (5) UP&L disputas UAMPS'
allagation that UP&L has denied others access to its essential
facilities excespt whan it has been forced to provide wheeling by

ragulaters.

Primarily, UP&L's answer is & responsa to factual .
allegations raised in the protests., Wae find that it would e
inappropriate to attempt to resolve these questions of fact at
this time. $See, alsg 18 C.F.R. § 385.211(a) (4) (1987).
Acsordingly, to the extant that the answer addresses guesticns of
fact, it shall be disregarded.

However, as notsd, the answer raises two legal issues.
First, UP&LL argues that the Commission lacks the authority to
condition approval of the marger by requiring access to tha
nerged cempanies' transmisaion system. Second, UP&L asserts that
the impact of the merger on retall rates is an issua within tha
exclusive jurisdiction of the state commission, and it would Ke
inappropriate to hold hearings on that issua in this proceeding.
We helieve that it is in the interest of all concerned that thesas
two issues be addressed. Accordingly, we shall grant UPSL's
notion for leave to file an answer to the axtant that the answer

addressas these two issues.
As ﬁtho girst issue, the Commission has the authority under

: sectionsa%:n?t the FPA to grant an application for approval of a

nerger such terms and conditions as it finds necessary or
appropriate to secure the maintenance of adsquate service and tha
cocrdination in the public intereat of facilities subjaect to the
jurisdiction of the Commission.™ 16 U.S.C. § 824b(b) (1582).
While we make no determination at this time as to whether
conditions to approval of the merger will be necessary or:
appropriate, we shall set for hearing tha issue of what °
conditions, if any, may ba necassary or apprepriata i{n the:

instant proceeding. § :
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. As to the sacond issue, we have already stated that tha
Commigsiont's autherity to evaluata tha proposad nergaear extends tc
its effect on ratail rata lavels cor on state ragulation of retail
rate design. 36 FPC at 938. We have considared thae arguments
made by UP&GL, and f£ind no support for its assertion that the
effact on retail rates ls within the exclusiva jurisdiction of
the affactad state commissions. ommonw conm , 386
FERC § 61,390 (1986), cited as authority by UP&L, involved an
application for a rats decrease for certain rull requiremants
wholesala customers. It has no application to the imstant
Proceeding. Accordingly, the Commission intands to addrass thae
effact of the proposed merger on retail rates to the extant saz

forth kelow.

With regard to UPLL'S request f£or an expeditad proceeding,
this request will be granted as set forsh below. SR

UPLL moves to strike material contained in certain protests
which it finds objectionable and prejudicial, However, Rule
211(a) (4) of the Commission's Rules of Practice and Procaduze, 18
C.F.R. § 385.211(a)(4) (1987), provides that if a Proceeding is
set for hearing, protests ars not part of the record upen which
the dacision is to te made. Because we will set this matter far
hearing, the presiding administrative law judge will rule on the
merits of UP&L's objections, assuming, of coursa, that the
objected to documents or analyses ars offared into evidence.
Accordingly, UP4L's motions to strike will be denied without
prajudice to UPLL's right to ranew its ctjecticns at hearing.

Ihs Statutory standard

Pursuant to section 203(a) of the Federal Fower Act, a °
public utility must obtain the approval of the Commission before
nerging or consolidating jurisdictional facilitias. The merger
is to be approved if the Commission finds that it "will ba
consistent with the public interest." 16 U.3.C. § 824b(a) (1982).

AS notad abave, section 203(b) provides that "(t]he Commission
may ¢r : application . . . upon such tarms and conditions as

SSEArY Or appropriate to securs the maintenance of
ice and proper coordination in the public interest
ect to the jurisdiction of the Commission." 16

U.S.C. § 824b(b) (1982).

In evaluating a merger application, the Applicants need not

P show that a positive benefit to the public will rasult.

! i , 111 F.2d 1Q14, 1017 (9th Cizr; 1940).
Rather, Applicants are required to fully disclose all matérial
facts and carry the burden of showing affirmatively that the

'~ Berger is consistent with the public interest. Id. 3




In , the Commission stated that merger
propesals, in addition to being analyzed for their consistency
with the PFederal Povar Act, must also he viewed within the broad
context of the public Utility Act of 1935, Titla I of which
constitutes PUHCA. 18/ 36 FPC at 931. ™MAs part of this analysis,
it is appropriate to inquira into the axtent to which the
oparation of the merged facility will be consistant with the
'integratad public utility' <¢oncept of Section 2(a) (29) (A) of the
Public Utility Holding Company Act of 1939, as well as with the
standards established under Sections 10 and 11 of that Act." 36
FPC at 932. In light of these considerations, the Commission set
forth the following non-exclusive list of factors to be
considared whan evaltating whether a proposed merger is in the
public interest:

(1) the effect of tha proposed action on the -
Applicants' operating costs and rate levals;

(2) tha contemplated accounting treatment;

(3) the reascrablensss of the purchase
price; ' !

(4) whather the acquiring utility has cocercad the to-
be-acquired utility into acceptancs of the merger: 13/

(5) the effect the proposed merger may have
on the existing compatitive situation; and

(6) whether the consalidation will impair
affective requlation either by this
Commission or tha appropriats stata
regulatory authority. \,

-

36§ FPC at 932.

A '

18/ 15 U.8.C. §8§ 79-792-6 (1983).

13/ Imsy@eluating wvhether the merger agreement was the
o r of coercion, the Commission, in gommonwealth,

mined whaether the acquiring company deprived the
other entity of the opportunity to retain its
independance through joint participation with it in the
planning and construction of new facilities, or of the
opportunity to purchasa powar at a reasonable rate, or
unfairly refused to share reserves. 36 FPC at 940. We
note that we do not believe in this regard that the so-
called "friendly” or *hostila" nature of a nerger is
relevant to this analysis. = y e
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Several of the parties suggest that the Commission must
apply the substantive standards set forth in PUHCA in determining
whather a BmeXger satisfies tha public interest gtandard undaer
section 203 of the FPA. We disagree. As wa stated in
commanwealtl, and reaffirmed in :

Alg, 44 ;pc 1640 (1970), rah'g granted on gther grounds, 45 FPC
11581 (1971):

[t]he requirements of Part I of the Public
Utility Helding Company Act ars, of course,
net binding upon this Commission in
deteraining what is consistant with thae
public intarest within the meaning of section
203 of the Federal Powar Act and the policies
prescribed by the SEC for dealing with
rolding companies are not necessarily
applicable to the same dagree in dealing with
operating companies. .

36 FPC at 942-43, gap Igwa Pover and Light at 1643. Rather, wa
nust focus on the congressicnal pelicies underlying both PUHCA

and the FPA. , 33 FPC 1147,
1149 (1965). In affirming the Commission's order in
» the Court of Appeals stated that "[t]he Commission
pPIoperly recognized that the standards of the Holding company
Act, though not directly applicable, were pertinent. . . .n
, 394 P.2d 16, 21 (7th Cir. 1963),

cars. denied, 393 U.S. 953 (1968).

For these reasons, we need not strictly apply the provisions
of PUHCA, as advocated b{ certain intervenors. The factors set
forth by the Commission in Commonwealth to be applied in
determining whether a merger is consistent with the public
interest ‘were derived aftidr giving due regard to the
Congressicnal concerns underlying enactment of PUHCA and Part II

of the FPA. 36 PPC at 932-2; gee alsg
' Id. Our focus must be on the impact on the

Sompany. et al,,
Public interest of the merged entity's operation.

™ » in satting this matter for hearing, as discussed
below, L POZRit the parties to addrass the issue of whether
the merg les vill be capabla of being operated
sconomi and efficiently as a single entity. We will also
set for hearing the issue of the impact on the public interest of
the merged entity not operating as a single entity to the extent
such is found to be the case. However, while the integratea

operation of the merged entity is pertinent to our evaluation et
the public interest urider saction 203 of the FPA, we need not,
and will not set for hsaring the issue of whether the propcsed
merger is in complianceé with the integrated public utility
concept under PUHCA, or with each ¢f the other provisions

JLcontained in PUHCA
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With respect to the effect of the proposed merger on
the existing and syture competitive situation, the Commissicn
stated that: ’

L. L, 2 merger requires consideration of at least three
different questions: (1) will the merger bring a
significant added concentration of economic powar?: (2)
will it eliminata any neaningful competition which may
exist, either directly or by exanmple, in attracting new
industrias to their respective service areas, in making
wholesale sales, or in providing economical service?
(3) w11% it have 4n adverse affect on competing enargy
sources?

36 FPC at 941.

Ihe Need for a Hearing .

.In the order satting thae sommonwe2lih merger application for
hearing, the Commission stated that “the public interast will
generally bs best served by setting for hearing all-applications
requesting approval of the merger and consolidation of twe or
more Class A electric utilities."

Al., 35 FPC at 877 (1966). However, in

» 33 FERC ¢ 61,153 (1983), we stated that
"wa do not believe that a hearing is necessary where the receipt
of evidence will not aid the Comnission in reaching anm ultimate
decision.
Asp'n, 356 U.S. 282, 287 (19%3); City of Lafavette v, SEC, 454

F.2. 941, 953 (D.¢. cir. 1971) affirmed sub nem.
\'4 ) 411 U.8. 747 (1973) ." 23 FERC at 61,3138,

Tﬂi instant proceeding presants cartain issues, the
resolution of which we find requires a hearing, while others do
not require receipt of evidence to aid the Commission in reaching
an ultimate determination on the nerger application. The
Commission intends to act sXxpeditiously in reaching a final
detarmination, so that any benefits that RAYy acCrue as a rasult
of the mergewr, if approved, will not be unduly delayed. only the
issues set.farth below shall be set for hearing. Moreover, wae
will diru::igho-proliding administrative law judge to issue an
initial deeision on the issues described belew no later than June
1, 1988. To this end, we will direct that a prehearing
conference be held within ten days of this order, and that the
joint applicants file their case in chief by January 8, 1948,

All other procedural dates will be left to the discretion of the
presiding administrative law judge.

We note that many of the intarvenors have raised common
issuss. In view of the schedule that we are setting, we direct
tho‘nroligigg‘dgggq;;g;&;kogapproptiato_stopsi:QAAvold,
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duplication: ©of evidence and cross-examination. We also encourage
the parties with the same or similar interests and geals to join
together in presenting evidence and in cross-examining witnesses.

Ihe Effact on Ratas

While various concerns have been raised in connection with
the effect of the marger on rates, thasa have primarily -been
stated in general terms and primarily in the centaxt of the
effeact on the competitive situation, which we will address
saparately. The effect of the proposed merger on the Applicants’
overall operating cests, such as production and administrative
Costs, has not been addressed directly by any party. Morecvar,
the Applicants have not submitted any specific informatien
disclosing how the companies will operate following the merger.
Accordingly, we will require that the Applicants submit, as pars
of thelr case in chief, data comparing the operating costs of
both companies following the merger to the pressnt costs of each
company, as wall as whether the Applicants intend to file future
wholasale rates on a consolidatad or divisional basis. The
intervencrs will then be afforded an opportunity to respond.
Whers appropriate, such responses should include the affact of
the proposed merzger on the operating costs of other entities in-

the region.

The other lssue regarding rates that needs to be addressed
at hearing is the concern raised by the Public Power Council
regarding the extent to which the proposed merger may effect the
determination of rates set by Bonneville Power Administration in
the Pacific Northwast. Accordingly, we will dirsct that this
issue be addressed by the Applicants in their case in chief.

Zha Effect on the Cowpetitive Situamtion

As can be seen the protests and motions to intervene
filed in this procaeding, a primary concern of many of the
intervenors is the effect of tha proposed merger on competition.
In ordex ta evaluate this aspect of the merger, we shall direct

that the o& address at hearing the various questions that
have ari il this regard.
The ie8 will be directed to address whether the proposed

nerger vilk tand to create a monopoly in a relevant market. For
exanple, Deserst and others allege that the merger will adversely
atfect cowmpatition by consolidating the extensive transaission
systems of the Applicants, resulting in a significant increase in
concentration of economic powar and control over facilities that
are essential to participation in the bulk sales market. ,
Whether, and to what extent, alternative pathways exist from the
Pacific Nerthwest to the Southwestern United States, including
California, needs to be addressed. Accordingly, evidence will be
Yequired as .fo_whether.the.serger will sresult sin .an :increase iin
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.concnntraciaﬂ Of economic power and in control by PacificCorp
Ooragon of assential facilities. This should include evidence
concerning the feasibility of making such facilities available to
competitors and as to whether they could be practicably
duplicated by competitaers. '

Similarly, evidence will be requirsd as o what are the
relevant markats involved. This should includa the product and
geographic markets in which PacificCorp Oregon will compete .and in
which PacifiCorp Maine and UPsL have compated {n the past.
Barriers to the antry of new competitors into these ralavant
markets also should be agdroaaod.

The parties will also be directad to address whether the
merger ls likely to substantially lessen actual or potential
competition in a relevant market. Various intervenors assert
that Pacificorp Oregon will be able to foreclaose compatitors from
access to actual or potential competition within their servicas
territory by virtue of its control over the consolidatad
transmission system. Similarly, concern has been expressed ovar
whather the merged company will have facilities avalilable for
transmission of power for its compatitors. Whether the merged
company will control access to products (such as coal) used to
genarats electricity and needed by its competitors, is also a
cnnc:rn. Accordingly, these issues need to bae addressed at
hearing.

CREDA, Deseret, Idaho Powver, Montana Power, and others
allege that UPSL has engaged in anticonmpetitive practices in the
past, and that the merger will enhancs the opportunities and
incentive for the merged companies to engage in such behavior in
the future. Wnile we agree that the intervenors should be
afforded an oppartunity to address these questicns duxing the
hearing, evidence of PasSt conduct should be limited to conduct
relevant to the issues set for hearing. We will leave to the
proaidinz Judge the detsrmination of how far in the past
exarination should be made.

Finally, various conditions to approval of the nergexr have
been suggestedk by the intervenors to laessen the alleqged anti~

compatitives: « We will direct the parties to addrass at
hearing the: sasity and appropriateness of specific conditions,
if any, as as their feasibility and cost.

Elfectivenass of Regqulation

The impairment of the effectiveness of regqulation as a
result of the proposed merger is a concern that has been raised
by various intervenors. CREDA, for exanple, asserts that

. Meaningful regulation by state commissions will be rendsred
extremely difficult since the merged utility would have .o~
operations spread over seven.states..with .affiliates »in thrae
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different industries. The potential for misallocation of costs,
abuses such as diversion of funds away from operating purposas,
and the impairment of prudence raviaws are further examples of
concerns raised in this proceeding. Thesa {ssues raise questicns
of fact that require evidentiary proceedings. Accordingly, thase
issues shall be set for hearing.

I3sues Not Reuiring a Hearing J

Thare is no dispute or need for hoarinq:with regard to three

of the factors that commonwealth suggests we taka into
consideratien in evaluating a nerger applicatien.

The Applicants propose to account for the merger by the
pooling of intarasts. method. None of the intsrvenors have
challenged the accounting methed used by the Applicants.
Moreover, our analysis indicates that as applied by the
Applicanta, this method is in accerdanca with generally accapted
accounting principles and the Uniform System of Accounts.
Accordingly, we find that the Applicants' method of accounting
for the proposad merger is proper. ' .

There have been no allegations made and no evidence
submitted indicating that the nerger agresment resulted from
anything other than arms-length negotiations. Neithar UPEL nor
PPeL was in a position to deprive the other of its ability te
retain its independence by inhibiting afforts to interconnact or
otherwise establish closer relations with neaardy utilitias.
Accordingly, we find that the propesed merger is not the result
of coerzcicn. :

Thera has been no showing by any of the intervenors that the
purchase price is net reasonable,  nor ars we awarelof any
questions of fact that need to be addrassed in this regard.

" Accordingly, we will not set this issue tor hearing.

Sexmission Action

Upon vameipt of the initial decision en the issues described
above, andJBls briefs on and opposing exceptions, and upon raview
of other niEERFs under secticn 203 that do not warrant
adjudicat 5. the Commission will then act on the application for

approval of the merger.

Ihe Commigaion orders:
(A) The motions to intarvene of NRECA, et al., Citizens,

Nucor, the United Mine Workers, et al., Amax, d&nd the
Shareholders Association are hereby granted for; good causa shown.

(B) UPEGL's motion to porﬁit answers to prétlltl is hereby
granted to the extent set forth in the body of this order. . .




| (C) UPSL's motion for an expedited proceeding is haraby
grantad to tha extant set forth in the bedy of this order.

(D) UP&L'S motions to strike are hereby denied without
Prejudica to rasnewal of its objections at hearing.

(E) Pursuant to the authority contained in and subject to
the jurisdiction conferred upon the Federal Energy Regulatory
Commission by section 402(a) of the Department of Energy
Crganization Act and by the Federal Power Act, particularly
sections 203 and 309 thereof, and pursuant to the Commission's
Rules of Practice and Pracedure and the Requlations under the
Faderal Powar Act (18 C.P.R. Chaptar I), a public hearing shall
bBa held for the purpose of addresaing only those issues ser forth

in the body cf this order.

(F) A presiding administrative law judge, to be designataed
by the Chief Administrative Law Judge, shall convene a cenfersnce
in this proceeding to be held within approxizately ten (10) days
atter the date of issuancs of this order in a hearing room of the
Federal Energy Requlatory Commission, 825 North Capitol Straet,
N.E., Washington, D.C. 20426. Such conference shall be held for
the purposa of establishing:.a procedural scheduls. The presiding
judge is authorized te establish procedural dates, and to rule on
all motions (except metions to disniss) as providad for in the
Commission's Rules of Practices and Procadure. The presiding
adninistrative law judge is hereby directed to establish a
procedural schedule which will permit an initial decision to be
issued no latar than June 1, 1988,

(G) The Applicants are hereby dirscted to submit their casa
in chiaf no later than Januazy 8, 1988.

(H) The parties are hereby diracted to file briefs on
exceptions withinm 14 days of the initial decision and briefs
OPpoOsing exceptions within l4'days of the filing of briefs on
exceptions. : xa

By the ca*on.

(SEALY

i .Gl

Lois D. Caskell,
Acting Secraetary.




