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Docket No. 87-035-27

POST-HEARING BRIEF

Applicants herewith submit their post-hearing brief relative
to the question of whether the underlying and requisite test
for the approval of the merger herein is the "public interest”
and whether that test is to be evaluated under the "no adverse

impact" analysis.




ARGUMENT
POINT I
FEDERAL CASE PRECEDENT IN PUBLIC UTILITY MERGERS

IS THE "NO PUBLIC DETRIMENT" OR "ADVERSE IMPACT TEST"

In the Applicants' filed Statement Of The Issues, it is
urged that the fundamental issue in this case is whether the
merger of PacifiCorp and Utah Power is:

consistent with the public interest in achiev-
ing and maintaining sufficient reliable and
adequate electric public utility service

at reasonable rates in the State of Utah.

The substantial portion of the argument addressed at the
hearing focused on whether merger approval required a showing
of "positive benefit" rather than a showing of "no public detri-

ment" or "adverse impact." Little citation of authority was

cited other than the Utah decision of Collett v. Pub. Serv.

“Comm., 116 Utah 413, 211 P.2d 185 (1949) and this Commission's

earlier Order in the C.P. National Corp. in Docket Nos. 80-023-01,

80-035-02.

Applicants submit that to the extent that a statute exists
in Utah authorizing the Commission to approve this merger, Utah
Code Ann. §54-4-28 (1986), it is of primary significance. That
statute, in part, provides:

No public utility shall combine, merge nor
consolidate with another public utility engaged
in the same general line of business in this
state, without the consent and approval of

the public utilities commission, which shall

be granted only after investigation and hear-
ing and finding that such proposed merger,
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consolidation or combination is in the public
interest. (Emphasis added.)

In determining the definition of the phase "in the public
interest", the landmark and seminal case c¢ited in virtually every

decision considering the issue is Pacific Power & Light Co. V.

Federal Power Comm., 111 F.2d 1014 (Ninth Cir. 1940). In this

case, PP&L sought to merge with Inland Power. Section 203 of

the Federal Power Act, 16 U.S.C. § 824b(a), required a finding

by the Federal Power Commission that the merger would be "consis-
tent with the public interest." Id at 1016. Opponents of the
merger argued that Section 203 required "an affirmative showing
that benefit to the public will result from the proposed merger."
Id. at 1015. After discussion of the congressional intent under
"the F.P.A., the Ninth Circuit stated in language that has been
repeatedly cited:

The phrase "consistent with the public inter-
est" does not connote a public benefit to

be derived or suggest the idea of a promotion
of the public interest. The thought conveyed
is merely one of compatability. Congress
resorted to this language rather than to

the use of the stock term "public convenience
or necessity", or to such phrases as "in
furtherance of", or "will promote the public
interest" used in its interstate commerce
legislation (later considered); and the lan-
guage employed ought to be construed to mean
no more than it says. It is enough if the
applicants show that the proposed merger

is compatible with the public interest. The
Commission, as a condition of its approval,
may not impose a more burdensome requirement
in the way of proof than that prescribed

by law. (Emphasis added.)

111 F.24 at 10leé.




The Ninth Circuit completed its discussion of this issue

in Pacific Power by holding that:

Suffice it to say that the statute does not
require a showing that positive benefit to
the public will result; and as this court
has heretofore said (98 F.2d4 835, 837, 838),
the section recognizes the existence of a
substantive right to have the Commission's
approval upon the making of the statutory
showing. (Emphasis added.)

111 F.2d4 at 1017.

Accordingly, under the lead precedent of Pacific Power,

the requisite test for a merger satisfying the public interest

is one of compatibility and does not require the additional show-
:ing that a "positive benefit" to the public will ensue. In a
recent case before the Federal Energy Regulatory Commission

("FERC"), In re Central Vermont Pub. Serv. Comm., 39 Fed. Energy

Reg. Comm'n. Rep. (June 15, 1987), the PERC cited the Pacific
Power holding and affirmed the federal precedent that merger
approval does not require a showing of positive public benefit.
Stated the FERC:

Section 203(a) does not require a showing

of a "positive benefit" to the public in
order for a merger to be found to be in the
public interest. Only an absence of a nega-
tive detriment is required. The provision
was intended to prevent consolidation result-
ing in detriment to consumers or investors
or to other legitimate national interests,
but did not disclose a policy hostile to

all consolidations as presumptively harmful.
(Emphasis added.)

See also FERC decisions citing Pacific Power, In re Utilicorp

United Inc., 38 Fed. Energy Reg. Comm'n. Rep. (March 18, 1987);




In re Delmarva Power & Light Co., 5 Fed. Energy Reg. Comm'n.

Rep. (December 4, 1978).

The point should not be lost in this case that a showing
of a positive benefit, as a condition to merger approval, would
necessarily carry with it the implicit presumption that a merger
is disfavored in law. Nothing under the Utah statute or Utah

case law will support such a presumption.

POINT II
STATE COURT PRECEDENT OVERWHELMINGLY SUPPORTS
A "NO PUBLIC DETRIMENT" ANALYSIS OF THE
"PUBLIC INTEREST" TEST

In the watershed and still favored case of Electric Public

Utilities Co. v. West, 140 A. 840 (Md. 1928), the highest state

court in Maryland construed a statute by giving the Maryland
Public Service Commission authority to approve the acquisition
of stock of one electric utility by another utility if the acqui-
sition was "in the public interest.” After rejecting the argument
made by several of the intervenors in the case at hand that the
"public benefit" was the correct measurement of the public interest,
the Maryland court rejected such an analysis and determined that
the question of no public detriment was the operative and con-
trolling measure:

To prevent injury to the public in the clash-

ing of private interest with the public good

in the operation of public utilities, is

one of the most important functions of Public

Service Commissions. It is not their province

to insist that the public¢ shall be benefited,
as a condition to change of ownership, but
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their duty is to see that no such change
shall be made as would work to the public
detriment. "In the public interest" in such
cases, can reasonably mean no more than "not
detrimental to the public.”™ (Emphasis added.)

140 A. at 844. The Maryland Court later reaffirmed this

~holding in Montgomery Co. v. Pub. Serv. Comm., 98 A.2d 15 (Md.

1953).

In State ex rel.Fee Fee Trunk Sewer v. Litz, 596 S.W. 2d

466, 468 (Mo. Ct. App. 1980), the Missouri court of appeals square-
ly held, in a case involving the transfer of public utility sewer-

age assets from one utility to another, while relying on an earlier
Missouri Supreme Court decision;/ which in turn cited with approval

and as precedent the Maryland decision in Electric Public Utilities

Co. v. West, supra, that:

Before a utility can sell assets that are
necessary or useful in the performance of

its duties to the public it must obtain approv-
al of the Commission. . . . The Commission
may not withhold its approval of the disposi-
tion of assets unless it can be shown that

such disposition is detrimental to the public
interest.

In the recent case of Utilities Comm. of New Smyrna Beach

v. Florida Pub. Serv. Comm., 469 So. 2d 731 (Fla. 1985), the

Supreme Court of Florida reversed the Florida Public Service

Commission in a case in which the Commission had rejected the

1/
The earlier decision cited with favor is State ex rel. City of 8t. Louis v,
Pub. Serv. Comm., 73 S.W. 2d 393 (Mo. 1934), in which the Missouri
Supreme Court noted that the Maryland and Missouri public utility merger
statutes, including the phrase, "in the public interest", were identical.
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transfer of territorial services between two Florida electric

utilities. The Florida Commission had held that such transfer
would not result in any "substantial economic, reliability, or
:safety benefits to those affected customers." Id. at 732. The
‘Florida Supreme Court, citing substantial authority, including

‘Pacific Power and West, held that the public interest was to

~be gauged under the litmus test of "no public detriment" analysis.
~Said the Florida court:

The PSC has the responsibility to ensure

that the territorial agreement works no detri-
ment to the public interest. We find this
situation analogous to that in transfer of
utility asset cases, where other courts have
held that the public need not be benefited
by the transfer so long as the public suffers
no detriment thereby. E.g., Pacific Power

& Light Co. v. Federal Power Commission,

111 F.2d 1014 (9th Cir. 1940); Montgomery
County v. Public Service Commission, 203

Md. 79, 98 A.2d 15 (1953); Electric Public
Utilities Co. v. West, 154 Md. 445, 140

A. 840 (1928). . e

Applying the no-detriment test to the
facts of this case, we find the PSC erred
in refusing to approve the territorial agree-
ment as contrary to the public interest.

469 So. 2d at 732-33.

Further stated precedent is found in United Fuel Gas Co.

:V. Pub. Serv. Comm. of West Virginia, 174 S.E. 2d 304 (W. Va.

.1969), in which the West Virginia Supreme Court stated, in a

‘case involving the transfer of a utility gas plant from one public
utility to another, that the public interest issue turns on whether

the transfer does not give an "undue advantage over any other




party, and that it does not adversely affect the public in this

State." Id. at 317.

Rationale to the same effect is found in Brinks, Inc. v.

 Ill. Commerce Comm., 431 N.E.2d 1242 (Il1l. App. Ct. 1981).

POINT III
UTAH CASE PRECEDENT SUPPORTS THE "NO PUBLIC
DETRIMENT OR ADVERSE IMPACT" ANALYSIS IN
DETERMINING THE PUBLIC INTEREST
As was noted in oral argument before the Commission, the
only Utah precedent on the subject is the Supreme Court decision

of Collett v. Pub. Serv. Comm., 116 Utah 413, 211 P.2d 185 (1949),

wherein the Utah Court stated under facts involving the transfer

~of an operating certificate:

The Commission took the view, that the prin-
cipal question in such a problem as this

is that of the financial status, fitness,
willingness and ability of the proposed new
certificate holder to carry on the business;
that so far as the public is concerned, the
public convenience and necessity would not

be adversely affected by the change in certi-
ficate holders. (Emphasis added.)

211 P.2d at 187.

The test in Collett was whether the transfer of the certi-

ificate of public convenience and necessity was "in the public

‘interest.” See Utah Code Ann. §76-5-18 (1943). Thus, the Utah

Supreme Court has aligned itself with the great weight of author-

ity in this country that in determining whether a transfer of




operating authority is in the public interest, this Commission

' should conduct the analysis under the "no adverse impact" test.
As has been argued, Collett is a common carrier case involv-—
ing the transfer of certificate authority. In the instant case,
the applicants also seek transfer of Utah Power's certificate

~of public convenience and necessity to PacifiCorp. Certainly,
bthe transfer of Utah Power's certificate to PacifiCorp should

not be gauged under a different standard than whether the merger,
an integral part of the certificate transfer, is "in the public
finterest." The "no adverse impact or public detriment" test

- should control all of the issues in this case.

CONCLUSTION

As stated by Applicants during argument, the Applicants
herein will show that the merger before the Commission will yield
significant public benefits and advantages. However, factual
evidence of positive benefits does not change the central gues-
tion of law in the case under the substantial case precedent,
including that in Utah -- is the merger in the public interest,
as viewed in the context of whether, on balance, it poses a public

“detriment or adverse impact to the utility operations and rate-

- payers.




Respectfully submitted this 23rd day of October, 1987.

DNEY G. BAUCO
THOMAS W. FORSGREN
- EDWARD A. HUNTER, JR.

of and for
UTAH POWER & LIGHT COMPANY
1407 West North Temple
Salt Lake City, Utah 84140

. Attorneys for Utah Power
& Light Company

GREGORY B. MONSON
of and for
WATKISS & CAMPBELL
310 South Main Street, Suite 1200
Salt Lake City, Utah 84101

GEORGE M. GALLOWAY
of and for
STOEL, RIVES, BOLEY, JONES &
GREY
900 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97204

Attorneys for PacifiCorp
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of the
:;MOTION OF APPLICANTS FOR LEAVE TO FILE POST-~HEARING BRIEF ON

EEISSUE OF "PUBLIC INTEREST" and POST-HEARING BRIEF, both dated
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October JZ& , 1987, were hand delivered to the following on
this J&#.  day of October, 1987:

Michael Ginsberg, Esqg.

Assistant Attorney General

130 State Capitol Building

Salt Lake City, Utah 84114

Attorney for Division of Public Utilities

Sandy Mooy, Esq.

Assistant Attorney General

130 State Capitol Building

Salt Lake City, Utah 84114

Attorney for Committee of
Consumer Services

Stephen R. Randle

Ungricht, Randle & Deamer

520 Boston Building

Salt Lake City, Utah 84111

Attorney for Salt Lake City Corp.
and Sandy City Corp.

F. Robert Reeder, Esq.
Val R. Antczak, Esq.
Parsons, Behle & Latimer
185 South State, Suite 700
Post Office Box 11898
Salt Lake City, Utah 84147-0898
Attorneys for Kennecott Copper Corp., et al.
Richard W. Giauque
Gregory P. Williams
Gary F. Bendinger
Giauque, Williams, Wilcox & Bendinger
500 Kearns Building
Salt Lake City, Utah 84101
Attorneys for Coastal States
Energy Company, et al.

Raymond W. Gee, Esqg.

Kirton, McConkie & Bushnell

330 South 300 East

Salt Lake City, Utah 84111

Attorneys for Utah Farm Bureau Federation




James A. Holtkamp, Esq.
VanCott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600
Salt Lake City, Utah 84144

: Attorneys for Utah Association

i of Municipal Power Systems and

H Washington City

Dale A. Kimball, Esq.

Gary A. Dodge, Esq.

Kimball, Parr, Crockett & Waddoups

185 South State, Suite 1300

Post Office Box 11019

Salt Lake City, Utah 84147

Attorneys for Colorado River Energy
Distributors, Inc.

Donald B. Holbrook, Esq.

Calvin L. Rampton, Esq.

Ronald J. Ockey, Esqg.

L. R. Curtis, Jr.

Jones, Waldo, Holbrook & McDonough

1500 First Interstate Plaza

Salt Lake City, Utah 84101

Attorneys for Utility Shareholder
Association of Utah

A. Wally Sandack, Esq.
370 East Fifth South
Salt Lake City, Utah 84111
Attorney for United Mine
Workers of America, District 22

1 HEREBY CERTIFY that true and correct copies of the
ﬁMOTION OF APPLICANTS FOR LEAVE TO FILE POST-HEARING BRIEF ON
fISSUE OF "PUBLIC INTEREST" and POST-HEARING BRIEF, both dated
¥October 23 r 1987, were deposited in the United States mail,
fpostage prepaid thereon, to the following:

Alice Ritter Burns
110 North Main Street
Post Office Box 249

Cedar City, Utah 84720
Attorney for Cedar City Corp.




. ‘ Roger Cutler
: Salt Lake City Attorney

324 South State
Salt Lake City, Utah 84111
Attorney for Salt Lake City Corp.

Paul T. Morris

West Valley City Attorney

I. Robert Wall

Assistant City Attorney

2470 South Redwood Road

West Valley City, Utah 84119
Attorneys for West Valley City

Lynn W. Mitton

F. Elgin Ward

8722 South 300 West

Sandy, Utah 84070

Attorneys for Deseret Generation & Transmission

Chris L. Engstrom

Snow, Nuffer, Engstrom & Drake
90 East 200 North

Post Office Box 400

S5t. George, Utah 84770
Attorneys for Washington City

Donald R. Allen, Esqg.

John P. Williams, Esqg.

Duncan, Allen & Mitchell

1575 Eye Street, NW

Washington, D.C. 20005

Attorneys for Cclorado River Energy
Distributors, Inc.

Myrna J. Walters, Secretary

Michael S§. Gilmore

Lori Mann

Deputy Attorneys General

Idaho Public Utilities Commission

Statehouse Mail

Boige, Idaho 83720

Attorneys for Idaho Public
Utilities Commission

ROBERT S. CA JR.

T2 m@m

Attorneys for PacifiCorp




