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Attorneys for Large Customer Group

BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Application of )

PacifiCorp and Scottish Power plc ) Docket No. 98204

for an Order Approving the Issuance )

of PacifiCorp Common Stock ) LARGE CUSTOMER GROUP’S
) REPLY BRIEF
)

INTRODUCTION

In its Opening Brief, the Large Customer Group (& cited extensive testimony in the
record showing that the claimed benefits of theppsed acquisition of PacifiCorp by ScottishPower
are uncertain, speculative and relatively insigaifit, while the risks are significant and inadegjyat
mitigated. The Applicants’ Brief repeats the wethn, largely discredited, argument that Utah
customers will receive significant benefits at isér Ignoring self-serving, unverifiable claimiset
Applicants’ Brief fails to adduce substantial ctddievidence that the public interest of the State
of Utah will be best served by approval of the asitjon as currently proposed. The applicants have

simply not carried their heavy burden of proof.
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A. The Commission Need Not Approve the Acquisitiolms Proposed.

The Opening Briefs of the Applicants and the DPUBC8eem to assume that this
Commission is essentially obligated to approvepitigposed acquisition because the Stipulation,
with its relatively meager “merger credit,” suppolyepushes the proposed acquisition over some
illusory “net positive benefits” line. [ApplicaritBrief at 26; DPU/CCS Brief at 6-7]. Such an
assumption is devoid of logic or merit. ScottishiRodoes not haverght to acquire control over
Utah’s monopoly electric service facilities, andattainly cannot buy such a right with vague, shor
term promises. ScottishPower can acquire Pacifi©@oly if it first satisfies its heavy burden of
making a substantial, verifiable showing that theppsed acquisition will be in the long-term best
interests of the State of Utah. The proper quedbefore this Commission is not whether the
Applicants have managed to put just enough oretihle to push the proposal over a nebulous “net
positive benefits” line, but rather whether there ather reasonable conditions that should be
required to better assure Utah electric consunfdmng-term, verifiable benefits and protections
against risk. The LCG submits that additional pctibns are both appropriate and necessary to
protect the interests of Utah consumers.

B. Absent a Rate Cap, Claimed Benefits of the Acquton are Uncertain,
Speculative and of Limited Value.

As explained by a number of diverse witnessesbémefits of the acquisition as proposed
are largely uncertain and speculative and prodemesfgnificant, verifiable or long-term benefits,
while the risks are significant and inadequateltigated. In tacit acknowledgment of the limited
value of assured benefits, the Applicants contittueffer tantalizing assurances--although not
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guarantees--of significant cost savings: “Scott@lié will achieve cost savings in the operations
of PacifiCorp beyond that which PacifiCorp coultii@ve on a standalone basis.” [Applicants’ Brief
at 4 (emphasis added)]. While this language mapda lot like a guarantee to the untrained ear,
the Applicants have carefully structured the tratisa in an effort to avoid any possibility of
guaranteed cost-reduction commitments to back ap thntalizing projections. A rate cap--a
remedy supported by substantial testimony on tleerde-affords the Applicants the clear
opportunity either to back up their bravado withaguntees or to cease causing misleading
expectations.

The DPU/CCS Brief dismisses the $10 million peryeguaranteed cost savings committed
to by the Applicants in their initial filing (with net present value to Utah estimated by Applicants
at $35 million) as “minimal” [DPU/CCS Brief at 3yet embraces a “merger credit” with a net
present value of under $40 million, drawing theupported conclusion that the “merger credit” will
provide adequate protections against the riskscagsd with the transaction. [DPU/CCS Brief at
8]. The merger credit is insufficient to ensurattbitah customers are adequately protected against
the significant risks of the transaction. Only tereap will adequately mitigate those risks.

C. The Commission Must Take Affirmative Steps Nowd Ensure that Merger

Benefits in the form of Upstream Tax Savings Can b&hared with Utah
Consumers.

The Applicants have proposed a condition thatalies preserve their rights and arguments
on the issue of tax savings. The Applicants’ Bnetkes the astonishing claim that this proposed
condition “would resolve all concerns regardingstigsue.” [Applicants’ Brief at 19]. To the

contrary, and as explained in detail in the briefgshe LCG, the UIEC and Nucor Steel, the

rep-br
11912.gad



Applicants’ proposed condition falls far short eolving the significant concerns on this issue.

The Applicants clearly hope to escape this apprenadess with no specific order addressing
the issue of taxes. They hope to be able to argtiee future that, having failed to establish its
jurisdiction as a condition of the acquisition, @@mmission has no legal basis to capture upstream
tax savings as merger benefits to be shared wih Blectric consumers.

According to the DPU/CCS Brief, the state agentuesnot disagree with the industrial
customers that the tax savings associated wittndhsaction ... should be available to flow through
to ratepayers if appropriate.” [DPU/CCS Briet@}, but they take a giant unsupported leap irclogi
in concluding that the condition proposed by th@lgants “adequately preserves the upstream tax
savings associated with the acquisition ... antttteeCommission need not decide the issue on
its merits in this proceeding.” [DPU/CCS Brief dt]1 The state agencies either wholly miss the
point or are remarkably confident in their legaimopns (reached without any research or analysis
shared on the record). Unless the Commission af@tsnatively in its Order to ensure its
jurisdiction to everconsider the merits of this issue, it may never get thenckao address the
merits. The Applicants have made it abundantlarctbat they intend to stand on their legal
argument that the Commission lacks jurisdictiooapture the benefits of upstream tax savings for
Utah consumers in rate proceedings. The Commisgilbneach the merits of the argument only
if it first wins the legal battles, including prdila appeals.

All legal disputes over this issue can be easibidad by a requirement that the Applicants
agree as a condition of approval that the Commmssas full and adequate power and jurisdiction

to decide, on the merits, whether and what amoohtsx savings realized by ScottishPower
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affiliates as a result of the acquisition shoula¢besidered merger benefits that should flow tdhUta
electric consumers. No one has offered a logezdaon why the Commission should not diffuse this
debate once and for all in this proceeding.

D. Absent a Rate Cap, Special Contract Extensions arNecessary to Produce
Equitable, Non-Discriminatory Results.

The Applicants and state agencies suggest thahaige by PacifiCorp to negotiate in good
faith with special contract customers is adequatritigate risks faced by these customers. To the
contrary, such a promise is illusory and inadequbli@ one has offered any adequately explanation
why this one class of customers should be denigaraaningful protections against risks of the
proposed acquisition. Discriminatory and inequéalkesults can be avoided only by providing all
customers with comparable protections—preferablough a rate cap for all customers;
alternatively through short-term contract extension

Special contract customers have not asked for nemetial treatment or contract
modificationst Rather, they seek a modicum of protection ag#essignificant identified risks of
the proposed acquisition. A rate cap applieditoustomers, or alternatively, a short-term coritrac
extension, would provide special contract customeith reasonable time to explore other
alternatives.

The DPU and CCS state that they will not opposerestbns of contracts that are in the

! Issues raised by special contract customers sirctise are nothing like the issues raised in the
PacifiCorp/Utah Power merger by certain interruptidustomers who requested modifications of
contractual interruption priorities. The speciahtract customers here have not requested
contractual amendments or preferential treatmentrdiher reasonable protections against
identified risks commensurate with the protectioffered to other customers.
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public interest. [DPU/CCS Brief at 17]. The sgéaontract customers ask for nothing more.
Either all rates should be capped or special cotstrahould be extended, subject to the
Commission’s jurisdiction to determine, upon appiate request, whether each contract is in the
public interest. The requested extensions arenterided to evade Commission review or public
interest considerations, but rather to mitigatereggaelays, vagaries and uncertainties causdueby t

takeover of PacifiCorp.

PacifiCorp’s promise to negotiate in good faith sloething to ease the risks or concerns
faced by special contract customers. Absent aggeessquirements imposed on the utilityhe
remaining time before contracts expire is simplyasequate to accommodate typical negotiations
and reasonable pursuit of alternative supply opgtion

CONCLUSION

The Applicants have not met their heavy burdenemhanstrating by substantial evidence
that the proposed transfer of control to Scottistdtmver essential electric facilities and exclesiv
service rights would be in the public interestlof State of Utah. The risks are too great and the
benefits too speculative. Despite efforts by thadibn and Committee, the Stipulation simply does
not go nearly far enough to provide meaningful @ctions to Utah electric consumers. The
Commission should require the Applicants to acdapher conditions. At a minimum, the

commission should require a rate cap for all Utast@mers to provide meaningful protections

’For example, under an approach utilized by somalaggyy agencies, the Commission could
reserve ruling on the special contract issueserafuest for contract extensions for a periodof 9
days with directions to the parties to attemptdgotiate satisfactory extensions during that period
If the parties reach agreement, the contracts woeiklibmitted for Commission approval. Failing
agreement, the Commission would enter rulings erréiserved issues.
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against rate risks and a waiver of any claims gum@ents that the Commission lacks power or
jurisdiction to require that tax savings realized ScottishPower affiliates stemming from the
acquisition be shared with Utah electric consurasrbenefits of the transaction.

DATED this 3d day of September, 1999.

PARR WADDOUPS BROWN GEE & LOVELESS

Gary A. Dodge
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy @& thregoing was mailed, postage
prepaid, this 17 day of September, 1999, to the following:

Edward Hunter

John Eriksson

STOEL RIVES

201 South Main Street, Suite 1100
Salt Lake City, UT 84111

Brian W. Burnett
CALLISTER NEBEKER &
MCCULLOUGH

10 East South Temple, #3800
Salt Lake City, UT 84133

Michael Ginsberg

ASSISTANT ATTORNEY GENERAL
500 Heber M. Wells Building

160 East 300 South

Salt Lake City, UT 84111

Douglas C. Tingey

ASSISTANT ATTORNEY GENERAL
Committee of Consumer Services
160 East 300 South™%loor

Salt Lake City, UT 84111

Daniel Moquin

ASSISTANT ATTORNEY GENERAL
1594 West North Temple, Suite 300
Salt Lake City, UT 84116

F. Robert Reeder

William J. Evans

PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
P.O. Box 45898

Salt Lake City, UT 84145-0898
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Stephen R. Randle

RANDLE DEAMER ZARR ROMRELL &
LEE

139 East South Temple, Suite 330

Salt Lake City, UT 84111

Peter J. Mattheis

Matthew J. Jones

BRICKFIELD BURCHETTE & RITTS
1025 Thomas Jefferson Street, N.W.
800 West Tower

Washington, D.C. 20007

Eric Blank

Land and Water Fund of the Rockies
2260 Baseline Rd., Suite 200
Boulder, CO 80302

Matthew F. McNulty, Il

VANCOTT BAGLEY CORNWALL &
MCARTHY

50 South Main Street, Suite 1600

P.O. Box 45340

Salt Lake City, UT 84145

Lee R. Brown

Magnesium Corporation of America
238 North 2200 West

Salt Lake City, UT 84116

Bill Thomas Peters

David W. Scofield

PARSONS DAVIES KINGHORN &
PETERS

185 South State Street, Suite 700

Salt Lake City, UT 84111



Dr. Charles E. Johnson

The Three Parties

1338 Foothill Blvd., Suite 134
Salt Lake City, UT 84108

Roger O. Tew
60 South 600 East, Suite 200
Salt Lake City, UT 84102
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Steven W. Allred

Salt Lake City Law Department
451 S. State, Suite 505

Salt Lake City, UT 84111

Paul T. Morris
3600 Constitution Blvd.
West Valley City, UT 84119




