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The Complainants hereby respond and object to the motion to dismiss and for summary
judgment (“Motion”) filed by Questar Gas Company (“QGC”) in this matter. The Motion is
deficient and should be denied in its entirety because (1) QGC has submitted no affidavits or
sworn testimony in support of facts that it relies upon for summary judgment as to Count III of
the Complaint; the facts relied upon by QGC are insufficient to support summary judgment in
any event; and genuine disputes as to relevant material facts preclude summary judgment; (2)
none of the relief requested in the Complaint is aimed at Questar Pipeline, so there is no such
claim to be dismissed; and (3) US Magnesium has elected not to participate further in this docket

and moves for dismissal; however, the dismissal should be without prejudice, as it is not on the
merits.
I.

QGC Failed to Support its Motion for Summary Judgment on Count III with
Affidavits or Other Sworn Testimony; the Facts Relied Upon Do Not Support
Summary Judgment; and Genuine Disputes as to Material Facts Preclude
Summary Judgment.
QGC seeks summary judgment on Count III of the Complaint. That Count alleges

that Questar violated the Stipulation and Commission Order in Docket 13-057-05. Among other
things, the Complainants allege that Questar acted in bad faith in abruptly terminating task force
discussions that were required by the Stipulation and Order to be “global,” “collaborative” and
“holistic,” and that Questar violated its implied covenant of good faith and fair dealing under the
Stipulation. These claims are highly fact intensive and cannot be resolved summarily. Indeed,
summary judgment would be appropriate only if sworn, undisputed facts had been presented that
clearly demonstrate that there are no genuine disputes as to any material facts and that the moving
party is entitled to judgment as a matter of law. See Rule 56, Utah Rules of Civil Procedure. No
such showing has or can be made.
QGC’s Motion lists 10 “Background” facts that allegedly support the Motion. The portion
of the Motion that seeks summary judgment as to Count III of the Complaint is seriously deficient
for several reasons. First, Rule 56, Utah Rules of Civil Procedure, requires that a motion for
summary judgment be supported by pleadings, depositions, interrogatory answers, admissions and
sworn affidavits that demonstrate there is “no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” The Motion clearly fails to do so.
The portion of the Motion seeking summary judgment on Count III relies on “background
facts” 5 and 7, which allege that task force discussions are ongoing and that QGC remains available
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to meet with parties. Even if those “facts” otherwise supported summary judgment as to Count III
-- which, as discussed below, they do not -- they are supported only by the unsworn prefiled
testimony of Tina Faust, which fails to satisfy the requirement of Rule 56 for sworn affidavits.
Second, the “background facts” stated in QGC’s motion for summary judgment are facially
insufficient to establish that QGC fully complied with all of its obligations under the Stipulation
or the Order. In particular, they do not demonstrate that QGC satisfied its implied covenant of
good faith and fair dealing under the Stipulation. Simplistic factual statements that meetings were
held and that QGC allegedly remains willing to meet are insufficient to demonstrate full
compliance with QGC’s express and implied obligations.
Finally, Even if unsworn prefiled testimony were sufficient to satisfy Rule 56, and even if
the simple background facts listed in the Motion otherwise supported summary judgment, genuine
disputes as to material facts preclude summary judgment. The prefiled direct testimony of
Matthew Medura in this docket (Complainants Exhibit 4.0, lines 51-93, 180-195), for example,
testifies about QGC’s abrupt termination of working group meetings, its unwillingness to discuss
or pursue a meaningful pooling arrangement, and its violation of the “intent and spirit of the rate
case stipulation, the Commission’s order and the legitimate expectations of the working group
members” (lines 191-193). Similarly, in the prefiled rebuttal testimony of Matthew Medura, filed
contemporaneously herewith (Complainants Exhibit 4.0R, lines 19-28), Mr. Medura testifies that
task force discussions were not pursued in good faith by QGC and challenges Ms. Faust’s claim
to the contrary. These allegations and facts clearly demonstrate that QGC’s argument that it fully
complied with its express and implied obligations under the Stipulation and Order, and particularly
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its implied covenant of good faith and fair dealing, is highly contested. Summary judgment is thus
unavailable and improper.
II.

None of the Claims or Requests for Relief Relate to Questar Pipeline, so there
are no such Claims to be Dismissed.

QGC correctly notes that this Commission lacks jurisdiction to order Questar Pipeline to
change its directive requiring electronic confirmations. However, none of the claims or requests
for relief in the Complaint seek relief relating to Questar Pipeline. Indeed, the Motion fails to
identify even a single claim targeted by the motion for dismissal.
Complainants have made it clear that they support Questar Pipeline’s belated use of
electronic confirmations.

The Complaint targets only QGC’s actions in eliminating

pooling/aggregation services that had previously been provided, and in refusing to formalize
pooling/aggregation arrangements. QGC’s motion for dismissal of “all claims arising from
Questar Pipelines’ Notice and its changes to the nomination procedures” is thus moot, as none of
the claims or relief target Questar Pipeline’s actions.
III.

US Magnesium Should be Dismissed from this Action Without Prejudice.

US Magnesium, one of the original Complainants, has elected for undisclosed business
reasons not to participate further in this docket. Accordingly, US Magnesium requests dismissal
from this action without prejudice. QGC’s Motion improperly requests dismissal with prejudice,
but it provides no support or basis for dismissal with prejudice.
Under Rule 41, Utah Rules of Civil Procedure, when a party is voluntarily dismissed upon
request, the dismissal is without prejudice unless otherwise stated in the notice of dismissal.
Dismissal with prejudice is contemplated under Rule 41 only if the party has previously been
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dismissed from the same action. Rule 41(a)(1), Utah Rules of Civil Procedure. U.S. Magnesium
does not oppose, and indeed requests, dismissal from this action without prejudice.
IV.

Conclusion

QGC’s Motion is deficient in all respects and should be denied in its entirety. The
Commission should enter an order voluntarily dismissing U.S. Magnesium without prejudice.
DATED this 10th day of September 2014.
HATCH, JAMES & DODGE

/s/ ________________________
Gary A. Dodge
Attorneys for Complainants
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served by email this 10th
day of September 2014 on the following:
Questar Gas Company:
Colleen Larkin Bell
Jenniffer Nelson Clark
Barrie McKay

colleen.bell@questar.com
jennifer.clark@questar.com
barrie.mckay@questar.com

Division of Public Utilities:
Patricia Schmid
Justin Jetter
Chris Parker
Artie Powell
Carolyn Roll

pschmid@utah.gov
jjetter@utah.gov
chrisparker@utah.gov
wpowell@utah.gov
croll@utah.gov

Office of Consumer Services:
Brent Coleman
Michele Beck
Danny Martinez

brentcoleman@utah.gov
mbeck@utah.gov
dannymartinez@utah.gov

Utah Association of Energy Users:
Gary Dodge
gdodoge@hjdlaw.com
Kevin Higgins
khiggins@energystrat.com
Neal Townsend
ntownsend@energystrat.com
Nucor Steel:
Damon E. Xenopoulos
Jeremy R. Cook

dex@bbrslaw.com
jrc@pkhlawyers.com

Federal Executive Agencies:
Karen White
Christopher Thompson
Gregory Fike
Thomas Jernigan

Karen.White.13@us.af.mil
Christopher.Thompson.5@us.af.mil
Gregory.Fike@us.af.mil
Thomas.Jernigan@us.af.mil

US Magnesium:
Roger Swenson

roger.swenson@prodigy.net

Summit Energy:
Larry R. Williams

larry@summitcorp.net
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Utility Cost Management Consultants:
Floyd J. Rigby
FloydR@ucmc-usa.com
Travis R. Rigby
TravisR@ucmc-usa.com
Bruce Floyd Rigby
Bruce@ucmc-usa.com
The Home Builders Association of the State of Utah:
Ross Ford
ross@utahhba.com
Dunford Bakers, Inc.:
Dale Hatch

dhatch@dunfordbakers.com

Utah Asphalt Pavement Association:
Douglas E. Griffith
dgriffith@keslerrust.com
Reed Ryan
reed@utahasphalt.org
Emery County Economic Development:
Michael McCandless
mikem@emery.utah.gov
David Blackwell
daveb@emery.utah.gov
Industrial Gas Users:
William J. Evans
Vicki M. Baldwin

bevans@parsonsbehle.com
vbaldwin@parsonsbehle.com

Shell Energy North America (US), L.P.:
Katherine B. Edwards
kbe@kbelaw.com
John Paul Floom
jpf@kbelaw.com
Erica L. Rancilio
elr@kbelaw.com
Amy Gold
amy.gold@shell.com

/s/______________________________
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