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1                   P R O C E E D I N G S

2                           -o0o-

3

4          CHAIRMAN LEVAR:  Okay.  Good morning, everyone.

5 We'll go ahead and start and go on the record.

6          We're here for the second day of the Phase I

7 Revenue Requirement Hearing in Public Service Commission

8 Docket 22-057-03, Application of Dominion Energy Utah to

9 Increase Distribution Rates and Charges and Make Tariff

10 Modifications.

11          Does anyone have any preliminary issue before we

12 jump back into witnesses?

13          Okay.  Ms. Clark?

14          MS. CLARK:  Thank you.  The Company calls Kelly

15 B. Mendenhall.

16          CHAIRMAN LEVAR:  Good morning, Mr. Mendenhall.

17          THE WITNESS:  Good morning.

18          CHAIRMAN LEVAR:  Do you swear to tell the truth?

19          THE WITNESS:  I do.

20          CHAIRMAN LEVAR:  Thank you.

21

22                   KELLY B. MENDENHALL,

23 was called as a witness, and having been first duly

24 sworn to tell the truth, the whole truth, and nothing

25 but the truth, testified as follows:
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1                    DIRECT EXAMINATION

2 BY MS. CLARK:

3     Q.   Good morning, Mr. Mendenhall.  Can you please

4 state your full name and business address for the record.

5     A.   Yes, my name is Kelly B. Mendenhall, and my

6 address is 333 South State Street, Salt Lake City, Utah.

7     Q.   And what position do you hold with the Company?

8     A.   I'm the director of regulatory affairs for

9 Dominion Energy Utah.

10     Q.   In this case, the Company has submitted

11 testimony under your name marked as DEU Exhibit 1.0 and

12 rebuttal testimony as DEU Exhibit 1.0R, as well as

13 accompanying exhibits DEU Exhibits 1.01 through 1.07.

14          Were all of these documents either prepared by

15 you or under your direction?

16     A.   Yes, they were.

17     Q.   And do you adopt their contents as your

18 testimony today?

19     A.   I do.

20          MS. CLARK:  The Company moves to admit

21 Mr. Mendenhall's direct and rebuttal testimony, along

22 with the accompanying exhibits.

23          CHAIRMAN LEVAR:  Thank you.  If anyone objects

24 to that, please indicate your objections.

25          I'm not seeing any, so the motion is granted.
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1          MS. CLARK:  Thank you.

2     Q.   (BY MS. CLARK:)  Mr. Mendenhall, can you please

3 summarize the testimony you've offered in this matter?

4     A.   Sure.  So in my direct testimony, I address

5 three main issues.  The first issue is the liquefied

6 natural gas facility that we have in Magna.  And I

7 address some cost increases that we had that were due to

8 supply chain and material price increases due to COVID.

9          So in testimony, Mr. Orton from the Division,

10 supported cost recovery of those items.  No other party

11 filed testimony on that issue.

12          The second issue I discuss is the restrictive

13 covenant at the Magna LNG facility.  And as I explained

14 in my testimony, back in 2017, we hired an expert to

15 provide a thermal exclusion zone calculation for us.  And

16 at that point in time, it was determined that the thermal

17 exclusion zone would go outside of the property line of

18 our facility.  But that area just needed to be secured at

19 the time of siting.  And so in defense of our consultant,

20 we followed the Federal regulations.

21          In 2020, we found there were some additional

22 guidance from PHMSA in a Q and A that indicated that that

23 thermal exclusion zone needed to be secured for the life

24 of the property.  So at that point, we approached the

25 adjacent landowners and were able to acquire restrictive
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1 covenants that would secure, that would comply with the

2 PHMSA requirements, and that would keep that area secure

3 for the life of the facility.

4          And as I mentioned in my direct testimony, when

5 you take the price increases due to COVID and include the

6 restrictive covenant, the LNG facility remains the lowest

7 cost option when compared to the other resource options

8 that were compared in the resource decision preapproval

9 document in 2019.

10          So for those -- Mr. Orton, in his testimony,

11 supported cost recovery.  Mr. Ware also filed testimony.

12 And while I think we agree that those costs are necessary

13 to comply with the law, Mr. Ware contends that, because

14 we should have known about the restrictive -- or the

15 thermal exclusion zone issue at the time of the

16 preapproval docket, those costs should be disallowed

17 because we should have included it in that proceeding.

18          So obviously, we disagree with Mr. Ware.  We

19 believe that our consultant acted prudently, that we

20 acted prudently, and because the costs are required to

21 comply with the law, they should be included in cost

22 recovery.

23          The third item I talk about in my direct

24 testimony is the infrastructure replacement tracker.  And

25 I proposed that that tracker continue to operate as
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1 currently defined.  Mr. Higgins proposes that the

2 inflation adjustment rates, that be eliminated.  And in

3 my rebuttal testimony, I discuss that doing that would

4 only prolong the replacement program and ultimately cause

5 the program to be more expensive for customers over time.

6 And I also point out the fact that this issue was

7 recently litigated in the last rate case in Docket

8 19-057-02.  And this is what the Commission said on that

9 issue.

10          They said, "We conclude a spending cap index for

11 inflation balances customer and shareholder interests.

12 We conclude that indexing that spending cap for inflation

13 balances ratepayer interest with the objectives of the

14 ITP.  The GDP deflater will continue to be used as an

15 annual index to adjust the cap on an ongoing basis."

16          So Mr. Higgins has provided no new evidence that

17 should cause the Commission to reverse its prior

18 decision.  And for that reason, his proposal should be

19 rejected.

20          In my rebuttal testimony, I address Mr. Lawton's

21 proposal to reduce equity from 53.2 to 51 percent.  And I

22 discuss how the Company has worked to reduce its equity

23 portion of its capital structure from 60 in the last rate

24 case, to 53.2 percent in this rate case.

25          I also discuss that it's Commission precedent in
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1 Utah to use actual capital structures rather than

2 hypothetical capital structures.  And I also discuss our

3 recent debt issuance that came in higher than what we had

4 projected in the rate case.  So that's going to create

5 about a $720,000 headwind that the Company will need to

6 overcome to meet its allowed return, and Mr. Lawton's

7 proposal would just add another $6 million to that.

8          So for those reasons, we propose that the

9 Company -- or that the Commission accept our proposed

10 capital structure of 53.2 percent.

11          The last issue I discuss is really to

12 Mr. Coleman's testimony.  And I talked about the -- he

13 refers to a return on equity determination that came

14 about from a stipulation in a Wyoming rate case.  And I

15 discuss that that should not have any bearing in this

16 proceeding because the stipulation was executed during

17 the pandemic lockdown, and the facts that existed at that

18 time don't exist today.  And so it's a bit of an apples

19 and oranges comparison.

20          So that concludes my summary.  And I'm happy to

21 take any questions.

22          MS. CLARK:  Mr. Mendenhall is available for

23 cross-examination.

24          CHAIRMAN LEVAR:  Thank you.

25          Ms. Schmid?
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1          MS. SCHMID:  No questions.  Thank you.

2          CHAIRMAN LEVAR:  Thank you.

3          Mr. Moore?

4          MR. MOORE:  Just a couple questions.

5

6                     CROSS-EXAMINATION

7 BY MR. MOORE:

8     Q.   Mr. Mendenhall, I would first like to address

9 your testimony concerning DEU's request for a capital

10 structure containing an equity percentage of

11 53.21 percent.

12          May I direct your attention to page 12 and 13 of

13 your rebuttal testimony, Line 302, starting with the

14 word, "Since."

15     A.   Okay.  I'm there.

16     Q.   Starting with the word "Since," and ending with

17 the word "range," I'll have you read those sentences into

18 the record, please.

19     A.   Sure.  "Since its last general rate case in

20 2019, the Company has been working to reduce the equity

21 portion of its capital structure.  In that case, the

22 actual capital structure was 60.04%.  In the last three

23 years, the Company has been able to reduce that level to

24 53.21%.  The Company must balance its capital

25 requirements, debt and equity issuances and dividend
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1 payments to ensure that its credit metrics stay within a

2 reasonable range."

3     Q.   DEU's equity ratio in 2019 resulted from the Tax

4 Cut and Jobs Act of 2017, which reduced DEU's corporate

5 tax rates from 35 percent to 21 percent, which

6 constitutes a 40 percent reduction in taxes; is that

7 correct?

8     A.   Yes.  That's partially correct.  I mean, I think

9 it was a combination of -- that definitely was a driver.

10 I think also just the Company's capital requirements also

11 had an impact on that.

12     Q.   Isn't it true that the tax cut lowered the

13 amount of deferred taxes which, in turn, reduced cash

14 flows to DEU, and a higher equity percentage was thought

15 to be needed to avoid credit downgrade?

16     A.   Yes.

17     Q.   Again, you testified that since the passage of

18 the tax act, the Company has been working to reduce the

19 equity portion of its capital structure.  To paraphrase

20 your testimony, you must balance many factors and

21 circumstances to arrive at the appropriate capital

22 structure.

23          Does that fairly characterize your testimony?

24     A.   Yeah, I think that's fair.

25     Q.   One of the factors impacting your decision to
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1 work hard to reduce the equity portion --

2              (Court reporter interruption.)

3     Q.   (BY MR. MOORE:)  One of the factors impacting

4 your decision to work hard to reduce the equity portion

5 of your capital structure is that debt is cheaper than

6 equity, and interest on the debt is tax deductible; is

7 that right?

8     A.   Yes.  Debt -- the cost of debt is tax

9 deductible, and it is cheaper than equity.

10     Q.   On page 13 of your rebuttal testimony, Line 307.

11     A.   That's where we're at, right?

12     Q.   Right.

13     A.   Yep.

14     Q.   You state, "The Company believes that its

15 proposed 53.2 [sic] percent equity percentage is the

16 level where capital requirements can be appropriately

17 balanced without harming credit metrics"; is that

18 correct?

19     A.   That's correct.

20     Q.   And the difference between the equity percentage

21 in 2019 and 2022 is due to change in circumstances, most

22 importantly the impact of the tax act on the cash flow;

23 isn't that correct?

24     A.   I think -- like I mentioned before, I think it's

25 a combination of the tax act, but I think that's probably
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1 behind us at this point.

2          So at the end of 2020 -- or actually the end of

3 last year -- so we're in 2022 now.  Well, at the end of

4 2021, we were still at 60 percent.  So what we're

5 basically proposing is that by the 2023 test period, we

6 will have our capital structure down to 53 percent.  And

7 we have a large amount of capital expenditures.  I think

8 there was a fair amount of discussion yesterday about our

9 tracker mechanism and our capital budget and the fact

10 that there was still a, rather a large gap that needed to

11 be covered by capital.  And so I think you've got to

12 consider how much debt does the Company need?  How much

13 equity or retained earnings can a company use?  How much

14 short-term debt is necessary to manage our gas cost

15 procurement.

16          And so it's a balance of all of those items is

17 what causes our Treasury group to determine that

18 53 percent is kind of the sweet spot.

19     Q.   Are you aware that DEU's capital expert,

20 Ms. Nelson, in her capital structure analysis in her

21 direct testimony only employs the years 2018 to 2020,

22 years heavily impacted by the tax act and excludes the

23 years 2021 and 2022, the years less impacted by the tax

24 act?

25     A.   Yeah, I can't speak to Ms. Nelson's testimony,
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1 so you'd have to ask her about the details of that.  But

2 I'll -- subject to check, I'll agree with what you just

3 said.

4     Q.   Mr. Mendenhall, I would now like to turn to the

5 issue of recovery of the funds needed to control

6 occupancy in the exclusion zone for the life of the LNG

7 plant.

8          As I understand your testimony, initially DEU

9 believed your responsibility to control occupancy in the

10 exclusion zone that extended outside your property line

11 was limited to the time of siting of the plant and not

12 the life of the plant, correct?

13     A.   That's correct.

14     Q.   Specifically, on page 6 of your testimony --

15     A.   My direct?

16     Q.   Your rebuttal testimony, I'm sorry.

17     A.   Okay.  I'm there.

18     Q.   Lines 135 to 136, you testified, "The original

19 analysis was based on the NFPA code, and the Company's

20 reliance on that code was reasonable."

21     A.   That's correct.

22     Q.   And on page 5 and 6 of your rebuttal testimony,

23 Lines 115 and 117 --

24     A.   Okay.

25     Q.   -- you testify, "The Company's reliance on the
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1 NFPA regulations and the advice of its consultant during

2 the initial siting analysis was not unreasonable."

3     A.   That's correct.

4     Q.   You agree with me that the proper interpretation

5 of the NFPA code presents a legal question, like the

6 interpretation of any other federal regulation, correct?

7     A.   Yes.  But I also think the way that the NFPA

8 code is written, it's fairly plain that the thermal

9 exclusion zone should be secured at the time of siting.

10          But I will agree with you that it is a legal

11 question, and they probably could have done a better job

12 of clarifying that in their code.

13     Q.   Mr. Mendenhall, as I understand your testimony,

14 your position is that Section 2.2.3.2, that's the NFPA

15 section we're discussing, clearly and unambiguously

16 provides that DEU need only control occupancy in the

17 exclusion zone for a period limited to the time of

18 siting, that a nonlawyer can reasonably and prudently

19 make that determination without, one, conducting the type

20 of research that Mr. Ware of the OCS has done in this

21 case into surrounding regulations and the Pipeline and

22 Hazardous Materials Safety Administration's frequently

23 asked questions; or, two, consulting a lawyer with

24 expertise in this area to get a legal opinion on the

25 legal issue; isn't that true?
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1     A.   So I think Mr. Ware, he started in the right

2 place, but I don't think he went all the way down the

3 regulatory rabbit hole.  So let's turn to his testimony,

4 and I can explain what I mean.

5          So if you go to page 7 of his direct testimony,

6 he cites the PHMSA code or part of the statute related to

7 exclusion zone.  So on Line 130 through 134 of page 7, he

8 correctly identifies -- and I will say this is the

9 definition section of the CFR, so they're just defining

10 terms.

11          "Exclusion zone" means an area surrounding an

12 LNG facility in which an operator or a government agency

13 legally controls all activities in accordance with

14 193.2057 and 193.0295 for as long as a facility is in

15 operation.

16          I think he's using that to say, Hey, there's

17 some contradiction here.  But you need to go to those

18 regulations that -- this is just a glossary, right?  This

19 is the definition section.  So you need to go to those

20 two sections, 193.2057 and 193.209 -- and it's

21 actually -- he says 2095.  2095 doesn't exist, there's a

22 typo.  So it's actually 2059.

23          But let me read to you what Section 193.2057 and

24 Section 193.2059 say.

25          Section 193.2057 is titled, "Thermal Radiation

Page 283

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 Protection."  And it says, "Each LNG container and LNG

2 transfer system must have a thermal exclusion zone in

3 accordance with section 2.2.3.2 of NFPA 59A (incorporated

4 by reference, see 198.2013.)"

5              (Court reporter interruption.)

6          THE WITNESS:  Section 193.2059 is titled,

7 "Flammable vapor-gas dispersion protection."  And it

8 says, "Each LNG container and LNG transfer system must

9 have a dispersion exclusion zone in accordance with

10 sections 2.2.3.3 and 2.2.3.4 of NFPA 59A."

11          So if you turn to my testimony, I believe it's

12 my rebuttal testimony.

13     Q.   (BY MR. MOORE:)  Page 2, I would imagine.

14     A.   Page 2, you're exactly right.  We go to 59A,

15 Section 2.2.3.2, which is where the PHMSA code directs

16 you.

17          And so paragraph (a), Subsection (2), you can

18 see I've italicized and bolded.  It's talking about

19 the -- this is talking about the thermal radiation flux

20 calculation, and it's talking about when you're

21 calculating this, you need to find the location at the

22 nearest point located outside the owner's property at the

23 time of siting.

24          Then down at paragraph 3, "at the nearest point

25 of the building or structure outside the owner's property
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1 line that is in existence at the time of plant siting."

2          So that's what our expert relied on.  That's

3 what we relied on.  And then, as you mentioned, there was

4 a PHMSA -- there's a PHMSA Q and A that clarifies this

5 that our expert didn't know about.

6          So once we found out that that was -- that we

7 needed to secure that during the life of the facility, at

8 that point we went out and secured the restrictive

9 covenant.

10     Q.   Now, your initial interpretation of that section

11 was incorrect; isn't that right?

12     A.   Well, I think the consultants read it as it's

13 written.  And when you take the Q and A and cross

14 reference it to this, he should have -- he should have

15 understood that it was for the life of the facility.

16          But I can also see how our consultant got to

17 that point.  I don't think it's unreasonable, reading the

18 code as written and assuming that the code, as written,

19 should be followed.

20     Q.   Have you ever heard of the rule of statutory

21 interpretation?

22          MS. CLARK:  I'm going to object to the extent

23 that any question calls for Mr. Mendenhall to render a

24 legal opinion.

25          MR. MOORE:  I'm just asking if he's heard of it.
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1          CHAIRMAN LEVAR:  Have you completed the

2 question?  Let me hear the whole question, then I'll rule

3 on the objection.

4          MR. MOORE:  All right.  First of all, I'd like

5 to say that his testimony discusses an interpretation of

6 a code section, which he admits is a legal question.

7 Therefore, I think any objection into asking him a legal

8 question on cross has been waived.  He's opened the door.

9     Q.   (BY MR. MOORE:)  My question is:  Have you ever

10 heard of the legal statutory rule of construction, that

11 words in a statute or rule cannot be interpreted in

12 isolation, but must be -- to harmonize with similar

13 words in the rest of the rules and related rules?  Does

14 that ring a bell to you?

15          CHAIRMAN LEVAR:  I think I'm going to uphold the

16 objection.  I agree that he's opened the door to

17 discussing what these -- how to interpret these CFR

18 rules, but that's more of an isosteric concept of

19 statutory interpretation that I -- I don't think

20 Mr. Mendenhall's opened the door to that kind of a

21 question.

22          MS. CLARK:  And though it's a bit belated, I

23 would like to respond to the argument that he has,

24 indeed, opened the door.

25          I would remind the room that counsel for the
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1 Office opened the discussion by citing his own witness's

2 testimony that says, and I quote, "even nonlawyers on

3 notice of the exclusion zone might need to be for the

4 unoccupied life of the plant."

5          And as I understood it, his prior questioning,

6 he was asking a nonlawyer from a nonlawyer's perspective

7 what, Does this say to you?  And I think Mr. Mendenhall

8 has articulated what it says to him.

9          I don't believe we've engaged in any legal

10 opining from the stand today at all.

11          CHAIRMAN LEVAR:  And just to clarify:  I do

12 think the door is open for discussion of how

13 Mr. Mendenhall has interpreted these guidelines in his

14 testimony.  But I think that kind of question about

15 statutory construction generally, I don't think is in his

16 testimony.

17     Q.   (BY MR. MOORE:)  Accordingly, your

18 interpretation makes a distinction between protecting

19 against the explosion causing a fire that reaches out of

20 DEU's property line at the time of citing, but not

21 protecting against an explosion that causes a fire that

22 reaches outside of DEU's property line during the course

23 of the plant's operation; isn't that correct?

24     A.   Could you repeat the question?

25     Q.   Yes.  I believe you make a distinction, your
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1 interpretation, that the code protects against an

2 exclusion that causes a fire that reaches outside of

3 DEU's property line at the time of citing, correct?

4     A.   So I'm going to try and answer the question.

5          I think the interpretation of our -- of our

6 expert -- and I'm really just telling the news here.  I

7 would not make myself out to be an expert.

8          But our expert at the time believed that the

9 thermal inclusion zone, which would be designed to

10 protect, I think from what you're saying, an incident at

11 the LNG facility, where there was thermal radiation or

12 heat, or, as you say, an explosion -- we don't like to

13 say that term in my business -- but reached outside of

14 the property line, the thermal exclusion zone would be in

15 place at the time of the siting.  I think that is the

16 interpretation of the expert.  Hopefully that answered

17 your question.  I don't know if it did or not.

18     Q.   Right.  No, that answered my question.

19          But there's a distinction that the code does not

20 protect against an incident causing thermal radiation

21 that reaches beyond your property line during the

22 operation of the plant?

23     A.   After the time of citing?

24     Q.   Yes.

25     A.   Yes.  That was the original interpretation of
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1 the expert, yes.

2     Q.   Why do you believe that NFPA could be more

3 concerned about an incident causing thermal radiation

4 during the time of citing as opposed to during the time

5 the plant is in operation?

6     A.   Yeah, I think a lot of that -- and I was

7 actually at the plant last week.  And I've been to LNG

8 facilities before.  And last week, they were liquefying

9 the facility.  And we were required to wear clothes that

10 were fire resistant, overalls.  We were required to put

11 all of our phones in the office and not take them out.

12 I've never had that requirement at another LNG facility

13 that's up and running.

14          So I think the reason why this is pertaining to

15 the time of siting is, you've got this big plant that's

16 up and running and it's beginning to go into operation.

17 And it's not up and running yet, right?  It's not fully

18 functional.  And so there's greater risk at the time that

19 the facility is being built, at the time that the

20 facility -- you're beginning to liquefy, you're beginning

21 to vaporize.

22          Then once the facility is up and running and

23 everybody knows, okay, all the processes are in place, we

24 have no issues in the facility.  So you're asking my

25 opinion as an accountant who knows nothing about
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1 engineering LNG facilities.  But I'm guessing that has

2 something to do with it, is the uncertainty of getting a

3 plant up and running.

4     Q.   Now, the time of siting of the plant occurs

5 before the construction of the plant.  In other words,

6 you don't build the plant or construct a plant and then

7 determine where it's going to go.  You determine where

8 it's going to go at the time of siting, and then you

9 construct it.  So there's two times:  The time of siting,

10 and the time of construction; is that correct?

11     A.   Yes.  But I think our -- and once again, you're

12 asking an accountant for an engineering opinion.  But my

13 understanding is the interpretation of time of siting was

14 during the entire -- up until the in-service date.

15     Q.   Why did the code not say during construction,

16 then, instead of at the time of siting?

17     A.   That's a good question.  Why did the code say at

18 the time of siting, when the PHMSA Q and A thinks it

19 should be during the life of the facility?  I mean, I

20 think you and I both agree the code could use a work

21 over.

22     Q.   Actually, Mr. Mendenhall, I have an

23 interpretation of the code, which I won't get in during

24 cross-examination.  I don't think that would be a useful

25 endeavor.  But I may ask for some briefing on this issue.
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1 That, in my interpretation, harmonizes the code with the

2 Definitions sections and describes how the code can be

3 read to allow for an exclusion zone to extend for the

4 life of the plant.  So I don't agree with you.  I'm just

5 asking you a question.

6     A.   Fair enough.  Fair enough.

7     Q.   Now, can I direct your attention back to page

8 No. 2.

9     A.   Yes.

10          CHAIRMAN LEVAR:  Is that rebuttal testimony,

11 Mr. Moore?

12          MR. MOORE:  Yes, this is rebuttal testimony.  I

13 apologize.

14          MS. CLARK:  What page was that?  I'm sorry.

15          MR. MOORE:  Page 2.

16          MS. CLARK:  Thank you.

17     Q.   (BY MR. MOORE:)  Now, on this page you're making

18 a response to Mr. Ware's argument concerning the

19 definition of the code.  And while it's somewhat unclear

20 to me, you seem to make the argument that even if DEU had

21 known of this definition, it still would be reasonable

22 and prudent for DEU not to do any additional research

23 into the surrounding regulations and questions and

24 asking -- or ask a legal opinion, because the NFPA code

25 section at issue is more detailed than the regulation

Page 291

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 Mr. Ware cites.

2          Is that correct, and could you correct me if I

3 misstated that?

4     A.   Yes.  So I guess what I would say is I think

5 it's prudent for a company, who does not have expertise

6 in building a mega project like this, to hire an expert.

7 And it's prudent for that company to rely on the expert's

8 guidance.

9          And I'll also say -- I believe there's a little

10 bit of Monday-morning quarterbacking going on here.

11 There were numerous studies related to this facility.  If

12 you go into the feed study that Mr. Ware talks about,

13 there are 68 separate reports that our consultant did

14 related to this facility.  And so it's very easy to sit

15 here today and say, Well, you should have double-checked

16 this specific report and gotten a legal opinion, gotten a

17 second opinion on it.  But there were a lot of moving

18 pieces, and this was just one of those pieces.  And so we

19 relied on the expert, and I believe that was prudent.

20          When we found out that we needed to secure the

21 facility for the life of the property, we went out and we

22 did that.  I believe that was prudent, to comply with the

23 PHMSA regulations.  So I guess that would be my answer to

24 your question.

25     Q.   Getting back to Mr. Ware's definition section,
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1 could I have you turn to page 5 of your rebuttal

2 testimony?

3     A.   Yep.

4     Q.   Lines 111 to 114.

5     A.   Yes.

6     Q.   Where you say, "This language," and that's the

7 language in the NFPA section at issue, "arguably

8 conflicts with the regulations Mr. Ware cites, and the

9 Pipeline Hazardous Materials and Safety Administration

10 evidently recognized the same thing when it issued a FAQ

11 to clarify."

12     A.   Right.

13     Q.   However, if the DEU was aware of the exclusion

14 zone definition identified by Mr. Ware, given this

15 confusion, wouldn't it create -- would it be reasonable

16 and prudent to further investigate and perhaps ask a

17 lawyer about this legal question?

18     A.   All I can tell you is that all of the

19 regulations point back to the NFPA section that we were

20 just reading, and that was the language that was used to

21 make the determination.

22          As I mentioned before, I mean, to get a legal

23 opinion on 68 different reports, I just think is

24 unreasonable.  There is so much information related to

25 this LNG facility that to get a legal opinion on every
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1 piece of it, would just -- it just makes no sense.

2     Q.   But you did rely on the legal opinion of an

3 engineer?

4     A.   I wouldn't -- well, I wouldn't say -- we relied

5 on an engineer's interpretation of the code.

6     Q.   Yes.  And we established earlier that that

7 presents a legal question?

8     A.   I guess -- I guess so.

9     Q.   Now, I'd like to turn to your contention that

10 the plant needed to be placed on the southwest portion of

11 the property.

12          Could you turn to page 8 of your rebuttal

13 testimony, Line 201.

14     A.   201?

15     Q.   Line 201, page 8, rebuttal testimony.

16     A.   Yep.

17     Q.   In this case, you were talking about why the

18 plant was constructed on the southwest corner.  And you

19 state -- correct me if I'm wrong -- "The Magna site met

20 the criteria," this criteria for deciding of the site,

21 "but had a wetland across a portion of the property that

22 would require the LNG tank to be constructed on the

23 southwest portion of the site."

24     A.   Right.

25     Q.   When you use the word "wetland," are you talking
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1 about wetlands protected by Federal law?

2     A.   Yes, I believe they are.

3     Q.   Before making that determination that you were

4 required to build on the southwest portion of the site,

5 did you contact the Army Corps of Engineers, which,

6 incidentally, has jurisdiction to issue permits for

7 construction that may damage protected wetlands?

8     A.   Yes.

9     Q.   You did?

10     A.   Yes.  We had to receive a permit from the Army

11 Corps of Engineers to build on that site because of those

12 wetlands.

13     Q.   Did you investigate as to the availability and

14 cost of mitigation matters and compensation payments for

15 unavoidable damages to wetlands cause by proposed

16 construction of the site, possibly on another area of the

17 site, as allowed by the Federal regulations?  I'll just

18 cite it here, but 33 CFR 332.3?

19     A.   I have no idea.  I can't speak to whether

20 that -- so repeat your question one more time.

21     Q.   Did you investigate the availability and costs

22 of mitigation matters and compensation payments caused --

23 to compensate for any unavoidable damage to wetlands

24 caused by proposed construction on the site?

25     A.   Yeah, I'm not aware of any.  I do -- I do not
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1 think that the Company would want to damage any wetlands,

2 so -- but I -- that's -- I cannot speak to what was

3 actually done in that regard.

4     Q.   Then to your knowledge, there's no analysis

5 whether the cost of any mitigation or compensation

6 associated with any damage to the wetlands caused by the

7 construction located on the -- I'm sorry, let me start

8 over again.

9          There has been, to your knowledge, no analysis

10 of whether the costs of any mitigation or compensation

11 associated with any damage to wetlands caused by

12 construction on locations other than the southwest border

13 would be more expensive or less expensive than the cost

14 of obtaining restrictive covenants necessary for building

15 on the southwest border of the site?

16     A.   I have not seen an analysis like that.

17          MR. MOORE:  Thank you.  I'm done.

18          CHAIRMAN LEVAR:  Thank you, Mr. Moore.

19          Major Buchanan, do you have any

20 cross-examination for Mr. Mendenhall?

21          MAJOR BUCHANAN:  No questions, thank you.

22          CHAIRMAN LEVAR:  Thank you.

23          Mr. Russell?

24

25
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1                     CROSS-EXAMINATION

2 BY MR. RUSSELL:

3     Q.   I do have a few questions, Mr. Mendenhall, about

4 the infrastructure tracker program.

5          You mentioned in your summary this morning that

6 eliminating the adjustment for inflation, as Mr. Higgins

7 recommends, would prolong the program and increase costs

8 for ratepayers over time, right?

9     A.   Correct.

10     Q.   Okay.  I've just got a couple of follow-up

11 questions on that.

12     A.   Sure.

13     Q.   Isn't it true that any cap does that?

14     A.   You mean -- I guess I don't understand the

15 question.

16     Q.   Well, as I understand it, the discussion that

17 the parties are having and the testimony is what is the

18 appropriate spending cap -- I'm putting that in air

19 quotes -- spending cap for the infrastructure tracker

20 program?

21     A.   Right.

22     Q.   That spending cap isn't an actual cap on the

23 amount of money that the Company can spend on capital

24 projects, right?

25     A.   That's correct.  In fact, this year I was
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1 meeting with our infrastructure replacement team, and

2 they're going to probably be $10 million over budget on

3 the tracker, over the cap.  And so yeah, we're going to

4 have to absorb that until the next general rate case.

5     Q.   And what we're talking about here, really, is a

6 budget on how much you can pass through to avoid

7 regulatory lag, right?

8     A.   Correct.

9     Q.   But the argument that you're making about

10 prolonging the program is one that suggests there

11 shouldn't be at cap at all, isn't it?  That -- I mean,

12 you've already mentioned they're $10 million over the

13 budget this year.  And if there were no cap, presumably,

14 you'd pass all of that along.

15          And isn't that true for any dollars that you

16 spend on capital expenditures, you just pass it through,

17 and that would, I guess, theoretically, eliminate this

18 problem of -- you're citing for prolonging the program,

19 right?

20     A.   Yeah.  So I think you've got two options, right?

21 You can try to manage your program within the cap of the

22 rider, or you can, as you just mentioned, just spend and

23 get it through a general rate case and file general rate

24 cases more frequently.

25          So I think what we're trying to do is balance
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1 the two items so that we're -- we're replacing what we

2 can replace within the bounds of the program, and

3 sticking with the three-year time table of rate-case

4 filings.

5     Q.   And is it your understanding that the existence

6 of a cap in the program is an attempt, really, to balance

7 the interest of the ratepayers with the designs of the

8 program, the intentions of the program, right?

9     A.   Yeah, I think that's what the Commission said in

10 their order, yeah.

11     Q.   It's a paraphrase.  I don't remember exactly.  I

12 think it's pretty close.

13     A.   It's a balance, exactly.

14     Q.   Right.  Yeah.  And you mentioned also in your

15 summary that the ruling, I think it's February -- from

16 the 2019 rate case, the Commission's ruling on this

17 issue.

18     A.   Right.

19     Q.   It's true that in that same rate case the

20 Commission denied the Company's request to increase the

21 spending cap within the program to $80 million, right?

22     A.   That's right.  And I accepted that decision, and

23 that's why I didn't propose it again in this case,

24 because I try to just accept what the Commission

25 determines.  I don't know why Mr. Higgins decided he
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1 wanted to relitigate an issue that had already been

2 determined by the Commission in the last case, but I

3 guess that's his choice.

4     Q.   Well, I think he explains why in his testimony.

5 We can talk to him about that.

6     A.   Well, he used the same reasons he did in the

7 last case.

8     Q.   He must still think they're true.

9     A.   I guess so.  They were convinced against his

10 will, I guess, right?

11     Q.   The cap that was set in that 2019 rate case was

12 $72.2 million, right?

13     A.   Yeah.  Subject to check, yeah, I agree with

14 that.

15     Q.   I'm looking at the order now.  Everybody can

16 look at the order.  I don't think we need to get there.

17     A.   Fair enough.

18     Q.   The cap with the inflation adjustment at the end

19 of this year will be something like $77.4 million; is

20 that right?

21     A.   That sounds right, yeah.

22     Q.   Do we know what it will be at the end of 2023,

23 the test period?

24     A.   We don't know.  We will file that November 15th,

25 and I have not had time to look at what that will be.
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1     Q.   Fair.  But we're creeping up pretty close to the

2 $80 million that was not allowed to be the cap in the

3 last rate case, right?

4     A.   Yeah, three years ago, yes, we'll be close to

5 80.

6          MR. RUSSELL:  Okay.  That's all the questions I

7 have, thanks.

8          THE WITNESS:  Okay.  Thank you.

9          CHAIRMAN LEVAR:  Thank you.

10          Ms. Clark, any recross -- I'm sorry, redirect?

11          MS. CLARK:  Yes, I do.  Although it would be fun

12 to have some cross.

13          THE WITNESS:  Maybe at lunch.

14          MS. CLARK:  Maybe at lunch.

15

16                   REDIRECT EXAMINATION

17 BY MS. CLARK:

18     Q.   Thank you.  Mr. Mendenhall, I want to return for

19 a moment to some of the questions that Mr. Moore asked of

20 you and to focus for a minute first on the thermal

21 exclusion zone.  And I appreciate that you walked us

22 through those regulations.

23          And you opined that, as a nonlawyer, you could

24 see how the consultant got where they did, correct?

25     A.   Correct.
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1     Q.   And you also indicated that there were

2 60-some-odd studies within the feed study that the

3 Company's consultant prepared, correct?

4     A.   Yeah, I believe 68, yes.

5     Q.   And that consultant may or may not have retained

6 engineers, may or may not have retained attorneys to

7 opine, may or may not have had conversations with other

8 experts.

9          You don't really know what steps that consultant

10 took to come to an understanding on this point; is that

11 correct?

12     A.   That's correct.

13     Q.   Isn't that the reason the Company hired a

14 consultant to begin with?

15     A.   That's exactly right.

16     Q.   And you believe it was prudent of the Company to

17 rely on the consultant's advice?

18     A.   Yes, they had a lot of experience building

19 facilities all over the country.

20     Q.   Would you also agree -- Mr. Moore spoke about

21 perhaps providing briefs defining what these regulations

22 mean.

23          Would you clarify for me whether or not the

24 Company believes that procuring this additional property

25 for a thermal exclusion zone is legally required?
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1     A.   Yes, it is legally required, as far as we're

2 concerned.

3     Q.   So we can all agree with Mr. Moore that it is a

4 legal requirement by those regulations?

5     A.   Correct.

6     Q.   And the Company, when it learned that the prior

7 interpretation was perhaps not correct, took steps to

8 comply with those legal requirements?

9     A.   Correct.

10     Q.   I'd also like to talk for a moment about safety.

11 I believe Mr. Moore pointed to Mr. Ware's testimony,

12 where Mr. Ware indicated that even a nonlawyer could see

13 that the life of the property might be a better way to

14 protect this area.

15          So with that as background, I wonder if you

16 could summarize for the Commission the part of your

17 rebuttal testimony where you talked about the site

18 selection and why the Company believes this location in

19 particular, notwithstanding wetlands, is perhaps the

20 safest place to locate a facility like this?

21     A.   Sure.  So as I mentioned in my testimony, we

22 went out and tried to find a parcel where this facility

23 could be built.  And so there are a few requirements.

24 You need a big enough piece of land.  You need it to be

25 in an area where it's not -- you don't have NIMBY issues,
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1 "not in my backyard" issues.  And then it also needed to

2 be located in an area where it's close to our system.

3          And so we went out, and we found four pieces of

4 property that we thought would check those boxes.  One

5 was in Lehi, one was in the southwest part of the valley,

6 one was near Legacy Highway, and then we had the Magna

7 facility -- or the Magna site that we ultimately chose.

8          And the reason why we chose the Magna facility

9 is because the Lehi and southwest properties were near

10 residential areas.

11          The one that we call the Lark site in the

12 southwest part of the valley was actually not for sale.

13 The owner wanted to develop it for residential homes and

14 was not willing to sell.

15          The Legacy Highway property was too small.

16          And the Magna facility worked out really well

17 because it was in a location that was far from any

18 residential area.  It had an asbestos dump on the north

19 side, a landfill on the east, a tailings pond on the

20 west, and a wastewater treatment plant on the south.

21          So as far as neighbors go, that's pretty good

22 neighbors to have near an LNG facility.  And you can see

23 by the fact that we were able to procure the restrictive

24 covenant, that they were amenable to having us there and

25 to working with us to make the facility work.
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1          So that's why we chose that site.  And I don't

2 think that, you know, if we had a do-over, I don't think

3 we would have chosen a different site.  I just think that

4 was the best location to meet all the requirements.

5          MS. CLARK:  I don't have any additional

6 questions.  Thank you.

7          CHAIRMAN LEVAR:  Okay.  Thank you.

8          Mr. Moore, any recross?

9          MR. MOORE:  No recross.  Thank you.

10          CHAIRMAN LEVAR:  And I don't think she addressed

11 any other issues.

12          Commissioner Clark, do you have any questions

13 for Mr. Mendenhall?

14          COMMISSIONER CLARK:  Just a couple of questions.

15

16                     CROSS-EXAMINATION

17 BY COMMISSIONER CLARK:

18     Q.   I think you expressed the view that, including

19 the thermal, the exemption, the thermal -- what's the

20 phrase?

21     A.   Restrictive covenant?  Thermal exclusion zone?

22     Q.   "Exclusion" is the word I'm looking for.

23          Including the cost of the thermal exclusion zone

24 and the restrictive covenants that you've since obtained

25 or are in the process of obtaining with the other costs

Page 305

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 of the project, and examining those costs in relation to

2 the costs of the other alternatives that were examined in

3 the docket in which we approved the construction of the

4 LNG plant --

5     A.   Correct.

6     Q.   -- the LNG plant would still be the most

7 cost-effective option?

8     A.   That's right.

9     Q.   And I'm just wondering if you can help us with

10 understanding the order of magnitude or the level of

11 difference in some rough terms in relation to the other

12 options?

13     A.   Sure.  I have that.  I may need a minute to find

14 it, but yes, I have it.

15     Q.   Do we have it in the record?

16     A.   I think I have it in my testimony, yes, in my

17 direct.

18          MS. CLARK:  And I would just caution

19 Mr. Mendenhall that if you need to cite to confidential

20 or highly-confidential information, let's make sure we

21 alert the court reporter and the stream.

22          THE WITNESS:  Once I find it, let's have a

23 discussion.  Let's see.

24          MS. CLARK:  Mr. Mendenhall, I might draw your

25 attention to DEU Highly-Confidential Exhibit 1.05 in your
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1 testimony.

2          THE WITNESS:  Thank you for that.

3          Yeah, so I don't know if we want to read these

4 numbers into the docket, or if we just want to direct --

5     Q.   (BY COMMISSIONER CLARK:)  All I was looking for

6 was a reference.  I couldn't recall where to find it.

7 If you would just --

8     A.   Yeah.

9     Q.   I forgot we had the color pink.  I was looking

10 for yellow.  And it's a pink one.

11     A.   I will add to that.  So the DEU

12 highly-confidential exhibit shows the various proposals.

13 And you can see that the on-system LNG is still the

14 lowest.

15          And in additional testimony, Mr. Orton

16 identified, I believe it was just under $700,000 of O&M

17 expenses that were lower, which haven't been incorporated

18 into this.  So you can almost take an additional 700,000

19 off of the LNG on-system updated in Column B, and that

20 would get you the right number.

21          COMMISSIONER CLARK:  That's my only question.

22 Thank you.

23          THE WITNESS:  Thank you.

24          CHAIRMAN LEVAR:  Commissioner Allen?

25          COMMISSIONER ALLEN:  Yes, I have one question.
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1                     CROSS-EXAMINATION

2 BY COMMISSIONER ALLEN:

3     Q.   When you were talking about your testimony or

4 rebuttal on, I think it's page 5, and you mentioned that

5 there was -- in dealing with the confusion between the

6 interpretation of the two different rules, that the PHMSA

7 issued an FAQ, which I understand means "frequently asked

8 questions" of the common vernacular.

9     A.   Right.

10     Q.   Did you use "FAQ"?  Is that your term, or did

11 they specifically call it an "FAQ"?

12     A.   I think they call it an "FAQ."  Yeah.  That

13 might be short for "frequently asked questions," but,

14 yeah.

15          COMMISSIONER ALLEN:  Thank you.

16          CHAIRMAN LEVAR:  Thank you.  I just have one, I

17 think.

18

19                     CROSS-EXAMINATION

20 BY CHAIRMAN LEVAR:

21     Q.   In your opinion, if you had known, if your

22 engineering consultant had come out with the

23 recommendation that you obtain the exclusion zone for the

24 life of the plant, considering the volatility in real

25 estate prices, do you believe you could have obtained the

Page 308

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 restrictive covenants at a lower cost at that time than

2 you obtained them when you did?

3     A.   Yeah, I don't know.  I will tell you that the

4 restrictive covenant, when we purchased it, it was based

5 on fair market value.  There were a couple appraisals

6 that were made, and we based it off of that -- actually,

7 a little bit lower than what the appraisals came in at.

8 So I can only speak to the time of the purchase.  I don't

9 know what it would have been.

10     Q.   And what's the time gap?  I mean, if it had been

11 in the engineering consultant's report, how much sooner

12 would you have obtained them?

13     A.   So we -- I believe we worked with the parties,

14 beginning, like, I think it was the middle of last year,

15 like May/June time frame.  We were able to finally secure

16 those, I think it was in January of this year.  So that

17 gives you kind of a timetable.

18          The original land purchase was, I believe, in

19 February or March of 2020.  So that's kind of the -- so

20 you're looking, maybe, 18 months to two years later

21 restrictive covenant was purchased.

22     Q.   Thank you.  That's all the questions I have.

23     A.   Thanks.

24          CHAIRMAN LEVAR:  Thank you for your testimony

25 this morning.
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1          Ms. Clark?

2          MS. CLARK:  Thank you.  The Company calls Jordan

3 Stephenson.

4          CHAIRMAN LEVAR:  Good morning, Mr. Stephenson.

5          THE WITNESS:  Good morning.

6          CHAIRMAN LEVAR:  Do you swear to tell the truth?

7          THE WITNESS:  Yes.

8          CHAIRMAN LEVAR:  Thank you.

9

10                   JORDAN K. STEPHENSON,

11 was called as a witness, and having been first duly

12 sworn to tell the truth, the whole truth, and nothing

13 but the truth, testified as follows:

14

15                    DIRECT EXAMINATION

16 BY MS. CLARK:

17     Q.   Good morning, Mr. Stephenson.

18     A.   Good morning.

19     Q.   Could you please state your name and business

20 address for the record.

21     A.   Yes.  My name is Jordan Stephenson.  My business

22 address is 333 South State, Salt Lake City, Utah 84111.

23     Q.   And what position do you hold with the Company?

24     A.   The manager of regulation.

25     Q.   Mr. Stephenson, you've submitted direct
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1 testimony with accompanying exhibits.  The testimony is

2 labeled "DEU Exhibit 3.0," and it has accompanying

3 Exhibits 3.01 through 3.34, as well as rebuttal testimony

4 labeled as "DEU Exhibit 3.0R," with accompanying Exhibits

5 3.35R through 3.39R.

6          Were all of those documents compiled and

7 prepared by you or under your direction?

8     A.   Yes.

9     Q.   And do you adopt those as your testimony today?

10     A.   Yes.

11          MS. CLARK:  The Company moves for admission of

12 Mr. Stephenson's direct and rebuttal testimony, along

13 with the accompanying exhibits.

14          CHAIRMAN LEVAR:  Thank you.  Please indicate if

15 anyone has an objection to the motion.

16          I'm not seeing any, so the motion is granted.

17          MS. CLARK:  Thank you.

18     Q.   (BY MS. CLARK:)  Mr. Stephenson, can you please

19 summarize your testimony for the Commission today.

20     A.   Yes, I can.

21          Good morning, Chairman LeVar,

22 Commissioner Clark, and Commissioner Allen, and to all of

23 you who are participating in today's proceedings.

24          Nearly three years ago, I sat in the same seat

25 as the Company's revenue requirement witness in its last
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1 general rate case.  The rates in that docket took effect

2 on March 1, 2020.

3          As you are aware, March of 2020 also happened to

4 usher in a historic period of uncertainty and disruption

5 caused by the COVID-19 pandemic.  With that in mind, I

6 can truly say that I am happy to be here this morning

7 with all of you.  I'm not sure if you would all agree

8 with me.

9          Conditions have significantly changed since the

10 Company's current rates took effect in that docket.  Due

11 to these changes, the Company will be operating at a

12 substantial deficiency in 2023, absent the Company's

13 proposed raise change in this docket.

14          Before summarizing this projected deficiency, I

15 would like to point out that the Company has agreed to

16 reduce its requested revenue requirement in this case by

17 $4.5 million, as presented in the statement of contested

18 and uncontested issues presented yesterday to the

19 Commission.

20          As I discussed in my direct testimony, there are

21 two main contributors to the Company's 2023 deficiency.

22 They are, one, significant capital investment by the

23 Company to support a safe and reliable distribution

24 system for customers; and two, operating and maintenance

25 expenses have increased since the 2020 test period.

Page 312

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          Regarding capital expenditures, the Company's

2 average 2023 gross plant balance is projected to be

3 $924 million higher than the balance in the 2020 test

4 period.  This rate-base increase reflects substantial

5 capital investments made by the Company to meet customer

6 growth, replace aging infrastructure, and to expand the

7 distribution system.  It also includes the completion of

8 the new LNG facility, as addressed by Mr. Mendenhall.

9          Consistent with the Company's prior rate case

10 proceedings, I projected the 2023 average plant balances

11 by using the Company's capital budgets for 2022 and 2023.

12 As I explained in response to Mr. Defever's direct

13 testimony, some individual projects within the Company's

14 capital budgets include contingency amounts that are

15 based on events that are expected to occur on a

16 statistical basis.  The vast majority of these

17 contingencies reside in projects with budgets that have

18 already been approved by the Commission.  These include

19 the LNG facility, the infrastructure tracker replacement

20 program, and the rural expansion program.

21          Based on two dates' spend in these projects, the

22 Company will spend more than the total budgeted amount of

23 contingencies included in the capital budget.

24          In my rebuttal testimony, I addressed the

25 ratemaking treatment of certain capitalized labor
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1 overhead costs.  Total labor overhead costs include the

2 incentive compensation and the pension credit.  Total

3 labor overhead is booked as either operating and

4 maintenance expense or capital cost, depending on how

5 employees code their time.

6          In this rate case, the Company's treatment of

7 the capitalized incentive compensation and capitalized

8 pension credit is consistent with all past Commission

9 orders regarding these items.

10          Some parties have proposed that the Company

11 should remove a portion of the capitalized labor overhead

12 from this case related to incentive costs because the

13 expense portion is also removed.  The Company does not

14 agree with this proposal.  However, if the Commission

15 determines that capitalized portions of labor overhead

16 should be removed consistently with their O&M

17 counterparts, then that treatment should apply to all

18 adjusted labor overhead items, which would include the

19 incentive adjustment and the pension credit.  Removing

20 these two items would increase the revenue requirement

21 from the level I've proposed.

22          Turning to operating and maintenance expense,

23 the Company's total operating and maintenance expense has

24 increased by $18 million in the 2023 test period, when

25 compared with a 2020 test period amount that was used to
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1 set current rates.

2          I summarized the change in O&M on page 3 of my

3 direct testimony.  This increase includes new costs to

4 operate the Magna LNG facility that didn't exist in 2020,

5 increased costs of labor and wages, and also increased

6 costs in the Company's pipeline integrity program and

7 other general expense inflation.

8          The two most significant areas of dispute

9 related to O&M are the Company's labor costs and the

10 pension credit.  The recommended labor expense levels

11 proposed by Mr. Higgins and Mr. Defever failed to reflect

12 the current and forecasted labor count, specifically the

13 employee count.

14          As the Commission is aware, the Company offered

15 an early retirement incentive program beginning in June

16 of 2019.  These retirements took effect in January of

17 2020.  The Company's intention had always been to

18 backfill those positions.  However, hiring efforts were

19 greatly hampered by the pandemic in 2020 and 2021, as I

20 described in my direct testimony.

21          Throughout 2022, the Company has been restoring

22 its employee head count to nearly prepandemic levels, and

23 plans to average 924 total employees in 2023.

24          As I shared in DEU Exhibit 3.39R of my rebuttal

25 testimony, the Company's total head count reached 897
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1 total employees through August of this year, and the

2 Company has posted 26 additional positions, bringing the

3 total to 923 employees, which is within one employee of

4 the assumed 2023 test period average of 924.

5          DEU Exhibit 3.39 also shows that the posted

6 positions are for engineering, operations, and customer

7 experience jobs.  These are critical areas to the

8 Company's success in safely delivering natural gas to

9 customers throughout the state.

10          It is worth noting that these numbers were

11 higher than the assumption in Mr. Higgins' and

12 Mr. Defever's original assumptions, causing both of them

13 to revise their proposals in rebuttal.

14          From May of 2022 through August of 2022, the

15 Company has increased its total head count at a pace of

16 ten employees per month.  At this pace, the Company is on

17 track to exceed 924 employees by the end of the year,

18 suggesting that the Company's forecasted level for 2023

19 is reasonable and supported by the actual data to date.

20          Compared to the level of labor expense used in

21 the 2020 test period, which included a $7.2 million

22 savings amount for early retirements, the Company's total

23 adjusted labor in this case computes to an average

24 increase of .5 percent per year through 2023, which is a

25 very reasonable percentage of growth in the labor
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1 environment in which we operate today.

2          Regarding the pension expense, the Company's

3 treatment of the pension in this case is consistent with

4 the Commission's order in the previous general rate case.

5 The pension credit is the result of significant company

6 contributions to the pension fund and does not provide a

7 cash benefit to the Company that can be used to support

8 test period operating costs.  The credit accrues in the

9 pension account and serves as a benefit to both the

10 Company and customers in future periods as it continues

11 to generate returns that offset benefit costs going

12 forward.

13          The proposal submitted by the Office and the UAE

14 constitute an attempt to relitigate this issue and are

15 inconsistent with the Commission's order from the prior

16 case.

17          Parties in this docket have suggested various

18 other adjustments that are addressed in my rebuttal

19 testimony.  These include various employee benefits.  The

20 benefits at question -- in question are moderate and

21 reasonable, especially in today's labor environment.  The

22 Company's experiencing a historic and uniquely

23 challenging labor market that makes employee retention

24 efforts critically important.  The value of offering the

25 benefits discussed by Mr. Defever far outweighs the minor
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1 cost of those benefits, in that it helps create a

2 competitive culture that attracts and retains employees.

3 Removing these programs would complicate hiring and

4 retention efforts the Company is undertaking.

5          In conclusion, the Company requests that rates

6 be adjusted in this case to recover an additional $67

7 million in the 2023 test period.  And this concludes my

8 summary.  I'm available for questioning.

9          MS. CLARK:  Mr. Stephenson is now available for

10 cross-examination.

11          CHAIRMAN LEVAR:  Thank you.

12          Ms. Schmid?

13          MS. SCHMID:  No questions.  Thank you.

14          CHAIRMAN LEVAR:  Okay.  Thank you.

15          Mr. Moore?

16          MR. MOORE:  Just one very brief question.

17

18                     CROSS-EXAMINATION

19 BY MR. MOORE:

20     Q.   Mr. Stephenson, may I direct your attention to

21 page 12 of your rebuttal testimony, Line 292?

22     A.   Yes, one moment.  Line 292, you said?

23     Q.   Yes.  On 292 beginning with the word "No" to

24 294, ending with the word "board," could you please read

25 that sentence into the record, please?
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1     A.   Yes.  It says, "No.  Directors and Officers

2 Liability Insurance (D&O Insurance) is standard within

3 the utility industry (and the broader market as well) and

4 is absolutely necessary to attract and retain qualified

5 candidates willing to serve on the Company's board."

6     Q.   Now, can you look at Line 299, beginning with

7 the word "As" and ending with the word "case" and read

8 that sentence into the record.

9     A.   Yes.  It says, "As such, this is a necessary

10 expense that should be included in the revenue

11 requirement in this case."

12     Q.   Can I direct your attention to page 20 of your

13 rebuttal testimony.

14     A.   Okay.

15     Q.   Line 526 to 529.  Could you please read that

16 question and answer into the record.

17     A.   Yes.  It says, "Should lobbying costs be removed

18 from the 2023 test period expense as proposed by

19 Mr. Defever?"

20          Answer, "The Company supports an adjustment to

21 remove the lobbying expenses proposed by Mr. Defever."

22     Q.   Do you agree with -- do you agree with me that

23 both D&O insurance and lobbying expenses are legitimate

24 business expenses?

25     A.   Yes, I agree.
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1     Q.   Therefore, you agree with me that, simply

2 because an expense is a legitimate business expense, such

3 as a lobbying expense, image-building advertising, does

4 not mean these costs are recoverable in rates; isn't that

5 true?

6     A.   Yeah.  I think what establishes what's

7 recoverable in rates is what the Commission has ordered

8 in the past and may order in this case.

9          In the case of lobbying expenses dating back to

10 the '90s, we've consistently removed those in appliance

11 with the Commission orders from those dockets.  We do not

12 have a similar order related to D&O insurance.

13          MR. MOORE:  Thank you.  I have no further

14 questions.

15          CHAIRMAN LEVAR:  Thank you, Mr. Moore.

16          Major Buchanan, do you have any questions for

17 Mr. Stephenson?

18          MAJOR BUCHANAN:  No questions.  Thank you.

19          CHAIRMAN LEVAR:  Thank you.

20          Mr. Russell?

21          MR. RUSSELL:  Thank you.  I do have a few.

22

23                     CROSS-EXAMINATION

24 BY MR. RUSSELL:

25     Q.   Let's start with labor expense in the testimony,
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1 in the conversation you've been having with Mr. Defever

2 and Mr. Higgins about employee count.

3          At the Company's request, the requested revenue

4 requirement in this docket includes a labor expense for

5 the test year that is approximately 13.8 percent higher

6 than the 2021 base year, right?

7     A.   Correct.

8     Q.   Okay.  And then let's set a little baseline

9 about how you got there.

10          As I understand it from your testimony, there's

11 a budget projection based on the number of employees

12 you're going to have in each month of 2022.  And then you

13 expect that the employee count in 2023 will average that

14 same number that you reach at the end of 2022; is that

15 right?

16     A.   Right.

17     Q.   Yeah, then you assign a dollar figure to the

18 number of employees, and then you inflate that dollar

19 figure by 3 percent for the 2023 rate?

20     A.   Yeah, that's a high-level look at it.  In

21 reality as the Company sets its labor budget, there's a

22 lot more detail by category of cost.  But you could say,

23 yeah, 2 1/2 to 3 percent cost inflation on labor.

24     Q.   Okay.  Fair enough.  And I don't want to get any

25 more detailed than that.  I'm sure it is more detailed
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1 than that.

2          But as you note in your testimony, the total

3 forecasted labor expense is driven primarily by the

4 employee head count, right?

5     A.   Right.

6     Q.   And just to offer a little bit of clarification

7 or request it, there's two numbers that we're really

8 working with here.  There's the actual number of

9 employees and then the FTE, or the "full-time

10 equivalent," right?  The actual number is the number of

11 full-time employees plus the number of part-time

12 employees, and that's just a raw number.

13          And then can you tell me what the full-time

14 equivalent is?

15     A.   Yeah.

16     Q.   Or FTE?

17     A.   Yeah, the full-time equivalent just represents a

18 calculation of a full-time equivalent amount of employees

19 that -- it factors in the amount of time employees are

20 working.  So I think there's some labor -- there's some

21 overtime component to that as well.

22     Q.   I was wondering if it included overtime because

23 it's higher than the actual number.

24     A.   Right.

25     Q.   Yeah.  Okay.  Got it.  And I only raise that
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1 because some of the witnesses reference the actual number

2 of employees and some reference the FTE, and I just want

3 to make sure we're keeping things straight here.

4          So your labor expense number, as you mentioned,

5 is based on an actual employee head count of 924 and an

6 FTE of 955, right?

7     A.   Correct.

8     Q.   I'd like you to turn, if you would, to your

9 rebuttal testimony, Line 385.

10     A.   Okay.  Okay.

11     Q.   Okay.  I'll go ahead and read this, and then

12 we'll just kind of talk about it here.

13          Question:  "Do Mr. Higgins or Mr. Defever assume

14 any forward-looking growth in company head count in their

15 adjustments?

16          Answer:  "No.  Mr. Defever's adjustment assumes

17 that 2023 test period headcount will equal the level in

18 May 2022.  Mr. Higgins assumes that the 2023 test period

19 FTE level will equal the 13-month average FTE as of

20 June 2022.  Both assumptions include no consideration of

21 growth in total headcount, despite the trends present in

22 the data use for their adjustments and the Company's

23 expected head count growth."

24          Did I get that right?

25     A.   You did.
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1     Q.   Okay.  And as an initial matter, Mr. Defever's

2 adjustment that you're referencing here is from, I

3 assume, his direct testimony, right?

4     A.   Correct.

5     Q.   And in his rebuttal testimony, he updated his

6 adjustment to September of 2022; is that right?

7     A.   Correct.  He adjusted it for the amount that I

8 included in my rebuttal testimony.

9     Q.   Whatever the actual number was as of

10 September 1, 2022, which I think is 897 actual employees,

11 right?

12     A.   Correct.

13     Q.   Okay.  Does your critique in the last sentence

14 here of -- given that update, does your critique of

15 Mr. Defever stand?

16     A.   I believe it does, yes.  When I'm talking about

17 employee growth, one of the objectives that I set out to

18 meet in providing the Commission with a forecasted test

19 period to consider is what will be the conditions that

20 the Company experiences in 2023?

21          And if you look at the Company's internal plans

22 for where employment will be as well as the current pace

23 of growth, we are on track to get to 924 employees.  I

24 think drawing a line in the sand, whether it be in

25 September or whether it be in May of 2022, drawing a line
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1 in the sand and using historical data does not account

2 for that growth and, as such, does not reflect conditions

3 that the utility will experience in 2023.  So I still

4 stand by that sentence.

5     Q.   Okay.  Fair enough.  Do you happen to have the

6 testimony of the other witnesses up there?

7     A.   I do, yes.

8     Q.   Okay.  Great.  Can you turn to -- this is an

9 exhibit in Mr. Higgins' testimony.  I can offer this as a

10 cross exhibit, but it will be introduced later.  It's UAE

11 Exhibit RR1.6, and it's pages 2 and 3 of that exhibit.

12     A.   You said UAE Exhibit RR1.6?

13     Q.   Yes, it's an exhibit to his direct testimony.

14     A.   I got it.  Which --

15     Q.   It should say "page 2 of 18" in the upper

16 right-hand corner.  It is a reproduction of a data

17 request that UAE sent to Dominion.  It's UAE Data Request

18 1.08.  You see the question and then the response.  So

19 this is the response.

20          And then the second page that I reference is

21 page 3, which is an attachment that was provided in

22 connection with the response; do you have that, too?

23     A.   Yeah.  I have page 2 and page 3.

24     Q.   Okay.  I really want to focus on page 3.  And

25 just to orient us, what I see on page 3 is a number of
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1 charts which show the actual employee count and employee

2 FTE, and the budgeted employee count and FTE for the

3 years 2020, 2021, and partial year 2022.  It does show

4 the remaining budget employee count and budgeted FTE for

5 the rest of 2022 and all of 2023; do you see that?

6     A.   Yes.

7     Q.   Okay.  And to your point about the adjustments

8 proposed by Mr. Defever and Mr. Higgins not taking into

9 account growth, they do, of course, take into account

10 growth since the base year, right?

11     A.   Yeah.  They've been updated for actuals into

12 2022, that's correct.

13     Q.   And then I'd like you to focus on the budgeted

14 numbers that you've used for 2022.  Just looking there at

15 the actual account in June of 2022, the budget number

16 there shows 922 actual employees, right?

17     A.   It does.

18     Q.   Okay.  So the budget doesn't actually expect

19 much growth between June of 2022 and the end of the year,

20 where you expect 924 actual employees, right?

21     A.   Yeah, you're right.  And I think the process to

22 come up with that monthly -- that monthly pattern is just

23 based on historical trends we've had.  So when the budget

24 department comes up with that, they look at, Okay, how

25 has this happened in the past?  And I think -- I don't
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1 know that we'd all agree, but I can say that the

2 Company's experience in 2022 has been atypical.  We're in

3 a highly constrained labor market.

4          The amount of applicants that we've received per

5 job posting are way below what we typically see as a

6 company.  And so it has taken longer.  It's been a much

7 more gradual increase to get to where we want to be.  But

8 we are pleased that we're on track to get there by 2023.

9     Q.   And then in September, we mentioned that

10 Mr. Defever's updated surrebuttal testimony references or

11 utilizes the actual number of employees hired by

12 September of 2022, which was 897, right?

13     A.   Yeah.  And that -- yep, as of the end of August,

14 I think, specifically.

15     Q.   Okay.  I think it was September 1 was the

16 number.

17     A.   September 1, okay.

18     Q.   And then as of September, you have an estimated

19 actual of 924, right?

20     A.   Correct.

21     Q.   And the budget shows that hiring would --

22 expects hiring to remain flat for the rest of the year

23 from that September date, right?

24     A.   Right.  And it was the same process used.  I

25 think that 924 was just based on what the Company
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1 typically sees in a typical year, looking historically.

2 This year has been abnormal, so it's taking us longer

3 than expected to get to that amount.

4     Q.   I want to look back at the data in 2020 and

5 2021.  Off to the right, the rightmost column, excuse me,

6 on this chart shows the average number of employees

7 throughout the year.  I gather that's a 12-month average,

8 just based on the numbers to the left of it, right?

9     A.   Right.

10     Q.   Okay.  So it shows the average, both actuals and

11 FTEs for the actual numbers, and then the average for the

12 budget for both of those numbers, right?

13     A.   Correct.

14     Q.   Okay.  And what we can conclude from this in

15 looking at the 2021 -- or excuse me, 2020 data, is that

16 there was a budgeted actual employee count of 871, but an

17 actual employee count of only 844, right?

18     A.   On average, yes.

19     Q.   Yes.

20     A.   That's correct.

21     Q.   And then in 2021, we had a budgeted number of

22 employees of 896 actuals, but on average, the number of

23 employees throughout the year was actually 846, right?

24     A.   That's correct.

25     Q.   And in looking into 2022, we're seeing some of
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1 that same trend, where the budget is higher than the

2 actuals, just based on the data that we have here through

3 June, where the budget average is 919 actuals versus an

4 average of 880 employees actually retained, right?

5     A.   That's right.  Yep.  And I think it's been a

6 period of uncertainty for our budgeting department to

7 know how the pandemic is going to play out.  So I think

8 you're seeing some of that in these numbers.

9     Q.   Sure.  And that's been true for the past couple

10 of years, has it not?

11     A.   It has, yep.

12     Q.   Okay.  Bear with me for a moment.

13          You mentioned in your -- I believe it was in

14 your rebuttal testimony, but it was certainly in your

15 summary this morning, that you've got a number of jobs

16 posted that, if you add it to the number of employees

17 hired, gets you fairly close to the number of jobs you

18 expect to have filled by the end of the year; is that

19 right?

20     A.   That's right.

21     Q.   Okay.  Presumably, you had jobs posted in each

22 of the previous months of this year, right?

23     A.   Yes.

24     Q.   Presumably, that would have gotten you to the

25 budgeted amount, or you had jobs posted that would have
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1 been targeted to get you to the budgeted amount in each

2 of those months, right?

3     A.   I'm not sure.  I'm not sure what the budgeted --

4 what the precise numbers were and if it would have gotten

5 me to the budgeted amount.

6     Q.   Okay.  But you've been trying to hire -- you

7 said earlier it's a bit of a challenging environment to

8 hire folks, and it's a little slow.  Presumably, you've

9 had jobs posted that just don't get filled, right?

10     A.   No, I think generally when a job has been

11 approved and posted, it eventually gets filled.  It may

12 take longer than expected, but, yeah, it will get filled.

13     Q.   And the expectation is that you're going to get

14 to 924 by the end of this year?

15     A.   Correct.

16     Q.   But the expectation has been that you were going

17 to get to 924 by the end of August, right?

18     A.   Are you referring to the budget numbers?

19     Q.   Yep.

20     A.   The monthly budget numbers?

21     Q.   Yep.

22     A.   That's what the budgeting group had modeled.

23     Q.   Okay.  And you're not there yet?

24     A.   Correct.

25     Q.   Okay.  Let's move on from that topic to the --
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1 the discussion about the capitalized incentive

2 compensation in rate base.

3          CHAIRMAN LEVAR:  Mr. Russell, why don't we take

4 a quick break before we move to that topic?

5          MR. RUSSELL:  Great.

6          CHAIRMAN LEVAR:  Why don't we come back at

7 10:40.

8     (A break was taken from 10:21 a.m. to 10:41 a.m.)

9          CHAIRMAN LEVAR:  Okay.  Thanks.  We'll go back

10 on the record.

11          Mr. Russell, you can continue.

12          MR. RUSSELL:  Thank you.

13          I actually have two housekeeping items I'd like

14 to address.  First, one relates to the exhibit that I

15 used with the witness.  It is, as I indicated, included

16 with Mr. Higgins' testimony.  I don't intend to introduce

17 it separately as a cross exhibit, unless the Commission

18 is going to tell me that it would be easier for it when

19 reviewing the transcript to have it introduced as a

20 separate cross exhibit.  I'm happy to do it either way.

21 I just don't want to confuse the record by introducing

22 the exhibit twice.

23          CHAIRMAN LEVAR:  If either of my colleagues see

24 a need to have it introduced now, I'm not saying

25 anything.

Page 331

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          So I think we're good.

2          MR. RUSSELL:  And the other is I want to make a

3 note that the witness and I both pronounced the name of

4 the Office's witness incorrectly.  It's "Defever" rather

5 than "Defever."  So apologies, sir.

6     Q.   (BY MR. RUSSELL:)  And with that, while I

7 indicated prior to the break, Mr. Stephenson, that I was

8 going to head to the capitalized incentive compensation,

9 I actually want to detour very quickly to the

10 stipulation that the parties presented.  And this is

11 probably clear from the stipulation.  I just want to

12 make it even more clear than maybe we need to.

13          The stipulation includes some texts in the first

14 couple of pages and then this chart as an exhibit, the

15 Appendix A to the chart.

16          For the clarification of the record, the issues

17 that are referenced as uncontested issues are ones that

18 essentially the parties have agreed on a total adjustment

19 to revenue requirement, right?

20     A.   Correct.

21     Q.   And that total adjustment is referenced in the

22 stipulation.  I think it's -- what's the number?

23     A.   4.5 million.

24     Q.   And that's a total adjustment for all of those

25 six line items, correct?
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1     A.   That's correct.

2     Q.   Okay.  I just wanted to make that clear in case

3 it wasn't.

4          So with that, let's move on to the capitalized

5 incentive compensation in rate base.

6     A.   Yep.

7     Q.   You mentioned in your summary that UAE and the

8 Office have recommended that the amount of financial

9 incentive compensation included in rate base should be

10 excluded because it was excluded as an expense, I think

11 is what you said.  If I got that wrong, let me know.

12     A.   Yeah, I think that's probably the way I said it.

13 And I guess you could -- I could probably clarify:  For,

14 I guess, the same reasons that the O&M has been removed,

15 and they would like to remove the capitalized portion.

16 That's how I understand it.

17     Q.   Yeah.  Okay.  All right.  I mean, those

18 witnesses can speak for themselves.  But I understand

19 their positions to be that it does not belong in rates

20 and, therefore, it should be excluded both from the

21 expense and from the capitalized portion, right?  Is that

22 your understanding?

23     A.   That's my understanding.

24     Q.   Okay.  As you indicate in your prefiled

25 testimony, the Company's incentive-based program is a
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1 component of the total labor cost, right?

2     A.   Correct.

3     Q.   And total labor costs are booked either to O&M

4 as an expense or to capital, kind of depending on the

5 activities in which the employees are engaged; is that

6 right?

7     A.   Right.  Yeah, there's a booking process.  The

8 employees will book their time.  And then total labor,

9 which includes direct labor that gets booked there.  The

10 overhead is allocated out to projects, based on that time

11 coding that happens.

12     Q.   Okay.  And as you've indicated, the portion of

13 total labor costs booked to expense for ratemaking

14 purposes, anyway, excludes the amount for financial

15 incentive compensation, but that hasn't been removed from

16 the portion that was booked to capital.

17          And I gather from your prefiled testimony that

18 your position on this is that there are just inherent

19 differences between O&M and capital, right?

20     A.   Yeah.  Yeah, and I'm not sure that I can speak

21 for the Commission back in the '90s when that decision

22 was made.  But there are significant differences between

23 capital and O&M.  And so we've just been consistent with

24 the Commission order since that time and addressed the

25 O&M period.
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1          And my point, my testimony was I don't know that

2 you can necessarily assume that capital should be

3 included in that, just based on a Commission order from

4 the '90s that addressed O&M.

5     Q.   Now, I just want to make sure that I understand

6 the various, sort of, compensation -- incentive

7 compensation that the Company offers.  There is a

8 separate operating-goals-type compensation that the

9 Company offers to employees, right?

10     A.   Right.  Yep.  There's various goals, operating,

11 safety, diversity.  There's all kinds of goals in a menu

12 of important objectives that the Company pursues.  And

13 then there's a financial-related goal as well.

14     Q.   Okay.  So the operating one is separate and

15 distinct from the financial-related goals that we're

16 talking about here?

17     A.   Right.

18     Q.   Okay.  Let's look at your direct testimony at

19 Line 449, if you would.

20     A.   Okay, I'm at 449.

21     Q.   Yeah.  And it's the third line of a longer

22 sentence that does reference some previous Commission

23 dockets.  But I wanted to focus on this because I think

24 this is where you explain what this incentive

25 compensation program is.
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1          It is, quote, "... incentive-compensation

2 expenses related to net-income, earnings-per-share, and

3 return-on-equity goals," right?

4     A.   Right.

5     Q.   And you reference where the money comes from.

6 But these are all, sort of the financial incentive

7 compensation that you offer to various employees, right?

8     A.   Right.  Yep.

9     Q.   And those metrics, the net income earnings per

10 share and return on equity, those are all metrics that

11 benefit shareholders, right?

12     A.   Yeah, you're getting to kind of the rationale

13 that I think, if you go back to the '90s, that was what

14 was decided, I think.  But I don't know that I agree with

15 it today.  And if you'd like, I can explain why.

16          But I think it does benefit shareholders, but I

17 don't know that it exclusively benefits shareholders.  I

18 think it benefits -- you could make a case that it

19 benefits customers as well.

20     Q.   Sorry.  I didn't mean to cut you off.

21     A.   No, you're good.

22     Q.   And I was just going to ask, is there some spot

23 in your prefiled testimony, where you make the case that

24 it benefits ratepayers?

25     A.   No, because I haven't recommended departing from
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1 the established precedent from that '90s case.  I'm

2 consistent with all orders since that time, including the

3 capitalized portion of the financial incentive.  But I'm

4 just -- because I am consistent with those orders, I

5 didn't try to make a case to depart from them.  I think

6 that has now been recommended by Mr. Defever and

7 Mr. Higgins, as well, to include capital in that

8 adjustment, which is a departure.  But, yeah, I don't

9 know that I would agree with the '90s rationale of how

10 these goals impact customers.

11     Q.   Do you have Mr. Defever's direct testimony?

12     A.   I do.

13     Q.   Okay.  Would you turn to -- I don't have the

14 page number, but it's Line 179.

15     A.   Okay.  179.  I'm there.

16     Q.   So 179 through line, I think it's 194,

17 Mr. Defever quotes from a Commission order, and it's a

18 Commission order in one of the dockets that you reference

19 in your direct testimony, a couple lines up from where we

20 were just looking at, right?

21     A.   Right.

22     Q.   I want to actually read from line -- starting on

23 Line 191, and it says, "To summarize, our policy has been

24 to allow recovery of expenses if ratepayer benefit is

25 demonstrated and is not merely conjectural.  We reaffirm
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1 this policy here and disallow expenses for financial

2 goals and the net income trigger."

3          Did I read that right?

4     A.   Yes.

5     Q.   In -- at least in that portion that I just read,

6 the rationale there doesn't distinguish between costs

7 booked to expense and costs booked to capital, does it?

8     A.   I think in line -- let me make sure I'm on the

9 right spot, Line 190, where it starts with, "To

10 summarize, our policy has been to allow recovery of

11 expenses."

12          So as I read that, I think we're talking about

13 the expenses.  To me, as an accountant, that signals to

14 me that we're talking about an income statement item.

15     Q.   Okay.  It's your understanding that the

16 Commission's use of the word "expenses" there means those

17 items booked to O&M but not those items booked to

18 capital?

19     A.   Yeah.  That's how I understand it.

20     Q.   Okay.  But that's your understanding as an

21 accountant.  It may not be the Commission's understanding

22 as a Commission?

23     A.   I guess it may not.  But I do think these are

24 very common terms.  I think any time you say "expenses,"

25 at least in my mind, usually everyone is on the same page
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1 about what an "expense" is from an accounting standpoint.

2 But I can't speak for the Commission on that.

3     Q.   From a ratemaking perspective, can you think of

4 a rational reason why financial incentive compensation

5 should be excluded for those costs booked to expense but

6 not excluded for those costs booked to capital?  Just

7 from a ratemaking perspective and not from an accounting

8 perspective.

9     A.   Well, I think there could be reasons.  When an

10 item is booked as capital, you're reflecting the cost of

11 an asset, whether it's a pipeline in the ground or a

12 building, or whatever that property plant equipment is.

13 And in my mind, it makes sense that the cost of these

14 assets that we are allowed to earn our return on rate

15 base on reflect the actual cost of that asset over the

16 life of the asset.  And so that is a significant

17 departure from a one-time expense that happens in a given

18 year.  And so to me, it makes sense that what we consider

19 is rate base in this case match what our accounting group

20 is calling the cost of these assets.

21          I don't know that any party has pointed at our

22 asset costs on our book to say that they are overvalued

23 in some way.  And so, yeah, I do think there could be

24 reasons why you would want to, I guess, reflect the

25 actual cost of the asset in rate base that is distinct
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1 from an O&M or an expense conversation.

2     Q.   But when you include these costs as a cost of

3 the asset, you're also including these expenses related,

4 again, to net income, earnings per share, and return on

5 equity goals that aren't specific to the asset.

6          They're just -- it's because the employee booked

7 a certain amount of time to that asset that they did

8 include it in the first place, right?

9     A.   Right.  And we consider that a cost of the

10 asset.  So in order to put that asset into service,

11 there's certain events that happen, including employee

12 work and time, and that employee's cost is booked there

13 because it was a necessary activity.  So it does become,

14 and necessarily so, a cost of that asset when all is said

15 and done.

16     Q.   Does the difference between booking something to

17 expense or booking something to capital, does it change

18 the analysis of whether a ratepayer is benefited by that

19 expense -- or by that cost?  I guess I should use that

20 term.

21     A.   Not necessarily.  I think the cost -- before

22 looking at where it ends up, where it "settles" is the

23 term we use at the end of the day.  Yeah, the cost of the

24 incentive.

25          The incentive program works the same, whether
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1 it's capitalized or O&M, and I think that's what you're

2 getting at.

3          I think what has changed if you look from the

4 '90s to today is the circumstances of how the Company

5 makes money.  There was no CET adjustment.  There was no

6 weather normalization when these first occurred.  So

7 financially, the Company could have large swings in

8 income.  So I think today, some of these concerns that

9 existed at the time have changed.  But like I said, we

10 have not proposed departing from previous rate case

11 orders in this case.

12     Q.   Okay.  Thanks.  And we'll move on to net

13 periodic pension costs, which everybody loves.

14          The Company's afforded recovery on the cost in

15 its qualified pension plan, based on the net periodic

16 pension cost, is included in the revenue requirement in

17 general rate cases, right?

18     A.   Sorry, I was orienting myself.  Would you repeat

19 that?

20     Q.   Yeah, sure.  You get to recover the cost of the

21 qualified pension plan, and that recovery is based on

22 what's called a "net periodic pension cost," included in

23 the revenue requirement, right?

24     A.   We get to recover the cost of that?  Because I

25 think as of today, there is no cost.  So we are not --
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1 we're including zero cost to customers in that item.

2     Q.   Well, there is a cost that is booked for an

3 accounting purpose.  But for ratemaking purposes, you're

4 asking to zero out that cost, right?

5     A.   Correct.

6     Q.   And you're asking to zero out that cost because

7 it's a negative cost, right?

8     A.   Right, because you've had a return on plan

9 assets that are much larger than the service cost

10 component of that expense, correct.

11     Q.   From an accounting perspective, employer

12 contributions to a pension plan in any given year often

13 differ from the net periodic pension costs recognized in

14 that year, right?

15     A.   Right.

16     Q.   And rather than have me do this, can you just

17 give a general explanation about how net periodic pension

18 cost is determined?

19     A.   Yeah.  So there's a lot of moving parts to it.

20 But simply summarized, you have a service-cost component

21 which represents the anticipated obligation to employees

22 that will be fulfilled now and into the future.  As that

23 changes, there is an expense that the Company recognizes.

24 There's another part of the total cost, which is a return

25 on plan assets.  And it's not considered a service cost
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1 but rather a return.

2          What we have seen happen since 2017, which is

3 when shareholders contributed $75 million to fully fund

4 the pension, that created a very large pension asset.

5 And you'll recall that that was part of the merger docket

6 to, I guess, complete the merger.  Dominion Energy,

7 Incorporated, offered that as a benefit to the utility

8 and to the utility customers.  That created a very large

9 pension asset that now generates a substantial return on

10 those plan assets.  That return is a credit to total net

11 periodic pension costs.  It offsets the service cost

12 component.

13          So prior to 2017, we had a positive pension

14 expense because the service-cost component ruled the day

15 at the time.  If you added all those things up, the

16 service cost was larger than any potential return we were

17 getting on plan assets.

18          After that significant contribution of

19 75 million, we now generate a substantial return on plan

20 assets that completely wipes out any services costs.  So

21 today, the customers bear no cost to the pension.  And

22 the return on those plan assets we propose to be removed

23 as well.

24          The reason for that being that the cost -- that

25 return cannot legally be culled out by the Company.  So
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1 there is no -- there is no benefit, cash benefit to the

2 Company of that return.  And the Commission did agree

3 with us in the 2019 docket on that.

4     Q.   Isn't it the case that the cumulative sum of the

5 annual gap pension costs will equal the cumulative sum of

6 the Company's funding contributions?

7     A.   I'm not sure that I would agree.  I did read

8 that in Mr. Higgins' testimony.  And I think it could

9 leave out -- and admittedly, there's a lot of moving

10 parts to the pension.  The accounting is somewhat

11 complex.  I think it was thoroughly reviewed in the last

12 general rate case when the prior decision was made.

13          But I'm not sure that Mr. Higgins, when he says

14 it will match company contributions, is accounting for

15 the return on plan assets that's also a cash flow item

16 into that pension fund that would have to be included.

17 So I'm not sure that his statement is complete, as he's

18 characterized it.

19     Q.   Has there been any effort by the Company to sort

20 of quantify the amount of the return that is attributable

21 to the 75 million that was provided by -- as part of the

22 merger versus the -- what was in the plan or what was

23 contributed to the plan through ratepayer funds?

24     A.   Yeah.  There has been efforts to do that, and I

25 think that was thoroughly discussed in the 2019 docket.
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1 And I believe the conclusion was -- and we had an expert

2 witness walk through this, so I'll try to summarize,

3 channel some of that, Mr. Felsenthal.

4          But when you look at ratepayer contributions or

5 customer contributions to the pension fund, we were

6 including in rates a pension expense.  That does not

7 necessarily match contributions made by shareholders.

8 And to create a pension asset, contributions must be, by

9 definition, larger than expense.  Because if you're only

10 contributing the expense, you would not grow the balance

11 of an asset.  You cannot have a pension asset if

12 contributions are less than or equal to pension expense.

13 And so I think, by definition, any pension asset has been

14 created because of contributions above and beyond expense

15 included in rates.

16          At the time, looking at just the asset balance

17 of the 75 million versus where we're at today at 100 --

18 and I can't recall, it's in my testimony, 140-some-odd

19 million-dollar asset, I think the vast majority is caused

20 by that $75 million contribution.  But I think all of the

21 contributions prior to that are above and beyond the

22 pension expense that was being booked at the time.

23     Q.   You mentioned that that effort to sort of try to

24 quantify the value of the pension asset from some

25 contributions versus others was done three years ago.
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1 Has that effort been done for this case?

2     A.   No.  But I think if you were to look at 2019 and

3 look at the relationship between what was the asset at

4 the time, what was the asset after, the growth in that

5 asset, I think you could assume the relationship is the

6 same because now you're earning a return on all plan

7 assets.  So as the growth -- as the cake bakes and

8 continues to grow, I think that relationship stays true

9 because they're all growing together.  I don't know if

10 that makes senses but ....

11     Q.   I think I understood the point.

12          How is the pension asset affected by movement in

13 the stock market?

14     A.   Well, it's a return on plan assets, and I can't

15 tell you exactly where the funds have been invested by

16 the entity that's managing the pension fund.  But as it's

17 a return on plan assets, any, I guess, part of that fund

18 that is in stocks that had moved would be impacted by

19 those stocks.  But I couldn't tell you to the extent and

20 how it's been impacted.

21     Q.   Right.  And the reason I asked that question is

22 you just indicated that the growth of the asset, you

23 indicated, would be mainly attributable to 75 million.

24 I'm just wondering, from any point where the stock market

25 is going down, the reduction in the value would also be
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1 mostly attributable to that $75 million contribution,

2 wouldn't it?

3     A.   Yeah, I can see your point.  Yep.

4     Q.   Okay.  Let's assume that in the next rate case,

5 pension costs are positive.  Does that necessarily mean

6 that the ratepayers are no longer benefiting from that

7 $75 million contribution?

8     A.   No, it doesn't.  It doesn't.  Because that

9 $75 million contribution will always generate some return

10 on plan assets.  So -- well, to the extent that there's

11 any return on plan assets, that benefits the Company and

12 its customers.  So that 75 million will exist into

13 perpetuity and, theoretically, always generates some

14 level of return.  Maybe some years not.  I can't

15 guarantee every year it will.  But that 75 million

16 doesn't go anywhere.  It stays there, and it continues to

17 generate returns into perpetuity.

18     Q.   And if the $75 million contribution made by

19 shareholders as part of the merger is benefiting

20 ratepayers now, and for that reason we eliminate pension

21 expense now, shouldn't we eliminate pension expense in

22 the future if it's also benefiting ratepayers in the

23 future?

24     A.   Well, I think we've gone down that road in

25 Mr. Higgins' direct testimony and my rebuttal.  And what
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1 I've said in my rebuttal is you're talking about a

2 hypothetical situation.  This pension accounting is

3 complex enough as it is with actual data, and I don't

4 have an opinion for a future hypothetical situation.

5 But -- and I don't think that's before the Commission at

6 this point.  So I would probably -- if that event ever

7 occurs, we address it at that time.

8     Q.   Sure.  One of Mr. Higgins' recommendations in

9 this docket is that if we're not going to include pension

10 expense when it's negative, that we should have a

11 commitment not to include it when it's positive.

12          That's not a recommendation you've agreed with,

13 correct?

14     A.   Correct.

15     Q.   Right.  You prefer to address it at some point

16 in the future.  But as it stands, if the Commission

17 adopts the Company's position without some -- without

18 addressing what may happen in the future, isn't that just

19 a recipe for always excluding pension expense when it's

20 negative and including it when it's positive?

21     A.   I don't know if that's the recipe.  I think if

22 ever we were to flip to a positive pension expense, it

23 would have to be addressed in that proceeding.

24     Q.   Do you know what happens if the Company

25 terminates its pension plan when it has a positive
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1 pension asset or overfunded pension asset?

2     A.   I'm not sure.

3          MR. RUSSELL:  Okay.  All right.  I'll leave that

4 one alone.

5          And I think that's all I have for you, thanks.

6          THE WITNESS:  Thank you.

7          CHAIRMAN LEVAR:  Thank you, Mr. Russell.

8          Ms. Clark, any redirect?

9          MS. CLARK:  Just a little, thanks.

10

11                   REDIRECT EXAMINATION

12 BY MS. CLARK:

13     Q.   Mr. Stephenson, earlier in your testimony,

14 Mr. Moore was asking you about costs associated with the

15 board of directors and specifically what you call "D&O

16 insurance."

17          What is your understanding what the board of

18 directors, what role the board of directors serves for a

19 company like this one?

20     A.   Yeah.  So the board of directors provide

21 critical oversight over business decisions, financial

22 risk, operating risk, all kinds of things.

23     Q.   Do you view that as being beneficial to

24 customers?

25     A.   Yes, absolutely.  And I think you don't have to
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1 look too far to find very costly scenarios where board of

2 directors may not have fulfilled that obligation.  So I

3 think having a highly credible board of directors is

4 essential, and it serves all stakeholders, including

5 customers.

6     Q.   And to contrast that with the lobbying costs,

7 would you view the lobbying costs as being as critical

8 and as beneficial to customers as perhaps maintaining a

9 highly qualified board of directors would be?

10     A.   No.  No.  I view a board of directors as much

11 more critical to the success of our company than lobbying

12 expense.

13     Q.   Mr. Stephenson, I want to turn your attention

14 again to the costs associated with the employees.  And

15 there was a great deal of discussion earlier about head

16 count.

17          Could you refresh your testimony -- or not

18 refresh your testimony, excuse me, could you restate your

19 testimony about how many employees the Company has today

20 and how many it has budgeted or expects to have by 2023?

21     A.   Yes.  So, as in my rebuttal testimony, we've

22 reached 897 actual employees hired.  And then we -- with

23 posted positions, when you add posted positions to that,

24 you get up to 923 total employees.

25     Q.   And on average, how many employees has the
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1 Company been adding per month for the last several

2 months?

3     A.   Ten per month, on average, since May through

4 August.

5     Q.   So how many months do you think it would take

6 the Company to achieve the head count that is budgeted

7 and that we've requested in this case?

8     A.   So that puts you ten per month.  You would add

9 30 over three months, and you would be there.

10     Q.   You would be there.  So you would be there

11 before 2023 or early in 2023?

12     A.   Yes.

13     Q.   I want to turn now to the discussion about the

14 capitalized costs associated with incentive.

15          Do you remember that conversation?

16     A.   Yes.

17     Q.   Do you view -- let me ask this a different way.

18          Would you agree that capitalizing such costs is

19 beneficial to ratepayers because they're necessary for

20 these employees to continue performing their duties,

21 whether they're capitalized activities, if you will, or

22 not?

23     A.   Yeah.  And to expound a little bit on that, I

24 think the way that the Company establishes its total

25 labor -- its total labor cost or the offers to employees,
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1 including their salary, including incentive, including

2 various benefits, the Company is looking at the market.

3 It's looking at peers.  It's doing surveys to determine

4 what is the total labor package that will allow us to

5 attract the employees we need to successfully operate as

6 a company, and to safely operate, reliably operate.  And

7 the incentive is one of those things.

8          So the total incentive, no matter how it's paid

9 to employees, whether it's an operating goal or a safety

10 goal or a financial-related goal, that total incentive is

11 necessary, in the Company's view, to attract those

12 employees.  And I think attracting those employees is

13 critical for the Company to operate safely.

14     Q.   Would you agree that if the Commission

15 determines that the capitalized portion of financial

16 incentives should be removed from the rate base, the

17 capitalized portion of the pension credit should also be

18 removed from the rate base?

19     A.   Yes, I think they're just -- they're the same.

20 So they're both in the category of labor costs.  So if

21 you imagine -- I'll illustrate.  It's a little bit

22 complicated, so I'll try to think of how to explain this.

23          But if you imagine total labor costs as a stream

24 running down the mountain, that total labor cost includes

25 all kind of things.  It includes pension credit, it
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1 includes incentive payments, benefits, and all those

2 overheads.  And we try to redirect some of that stream

3 toward capital, based on a load factor or a percentage,

4 based on how employees code their time.

5          To say we are going to selectively dip into that

6 stream and pull out the financial incentive for this

7 adjustment, because that's how we do it on the O&M side,

8 and not pull out the pension credit, which is also

9 removed on the O&M side, it would be inconsistent.  And

10 so, yeah, I think if the Commission determines that the

11 capital -- the cost of capital assets should be adjusted,

12 you know, consistently with the O&M adjustment, then it

13 should happen to both of those adjustments, the pension

14 credit, as well as the incentive payment.

15          MS. CLARK:  I don't have any additional

16 questions.  Thank you.

17          CHAIRMAN LEVAR:  Thank you.

18          Any recross from Ms. Schmid?

19          MS. SCHMID:  None.  Thank you.

20          CHAIRMAN LEVAR:  Thank you.

21          Mr. Moore?

22          MR. MOORE:  No, thank you.

23          CHAIRMAN LEVAR:  Major Buchanan?

24          MAJOR BUCHANAN:  No, thank you.

25          CHAIRMAN LEVAR:  Mr. Russell?

Page 353

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          MR. RUSSELL:  Just a few.

2

3                    RECROSS-EXAMINATION

4 BY MR. RUSSELL:

5     Q.   Mr. Stephenson, Ms. Clark asked you a couple of

6 questions relating to the employee head count.  I just

7 want to revisit those.

8          The question related to the number of posted

9 positions that the Company has in addition to the current

10 employee head count, right?

11     A.   Correct.

12     Q.   And you indicated that if you add the current

13 head count of 897 to the number of posted positions, you

14 get to -- I think it was 923, right?

15     A.   Right.

16     Q.   Okay.  And posted positions are just unfilled

17 positions, right?  They're not -- they don't represent

18 expenditures by the Company on actual employees, right?

19     A.   I'd say they're committed expenditures.  To give

20 you a little bit of, I guess, context into what goes into

21 a posted position, internally, as a culture, I could say

22 it almost -- we joke around that it would take an act of

23 divine intervention to get a posting approved from our

24 management.  So it's not a small task to get to the point

25 where a job has now become a posted position.  That has
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1 been approved up all the way through management to add

2 that position, and then yes, it gets posted.  But once

3 it's been approved, the Company then plans for that

4 expense, and the funding is made available.  And I don't

5 think there is any manager that will relinquish that

6 approval, and that posting will be filled.

7     Q.   The funding may be made available to hire

8 somebody, but that doesn't mean that that money is

9 actually going out to an employee that has been hired

10 until you actually hire an employee, right?

11     A.   That's correct.

12     Q.   Okay.  So by kind of combining the posted

13 positions to the actual positions, you're sort of

14 equating job openings with actual employees, aren't you?

15     A.   Right, and I'm doing that for a 2023 test

16 period.  And as I made clear, my objective, and

17 consistent with the code in 54-4-4, is to reflect the

18 test rate conditions that the Company will encounter in

19 2023, which is when rates will take effect.

20          So yes, those positions are not filled yet, but

21 at the pace we're hiring, they will be filled for the

22 test period and should be reflected.

23     Q.   Let's talk a little bit about capitalized

24 incentive costs.  You kind of walked through with

25 Ms. Clark your views about whether these types of
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1 incentives are required to compete for employees.

2          Now, it may be that some level of compensation

3 is required to hire employees, but it's not required that

4 the Company pay those incentives on financial outcomes

5 that strictly benefit shareholders, right?

6     A.   Right, and I think we've talked about the

7 benefit to shareholders.  I wouldn't agree that they

8 strictly benefit shareholders today with the way the

9 Company is allowed to collect revenues.  But I'd agree

10 that we don't have to set goals by any particular

11 criteria.  We have flex -- we have options.

12     Q.   And one of those options is offering incentives

13 based on operating goals.  And that is an incentive you

14 do provide your employees, right?

15     A.   Right.

16     Q.   Okay.  I think that's it.  Thanks.

17          CHAIRMAN LEVAR:  Thank you, Mr. Russell.

18          Commissioner Allen, do you have any questions

19 for Mr. Stephenson?

20          COMMISSIONER ALLEN:  No questions.  Thank you.

21          CHAIRMAN LEVAR:  Commissioner Clark?

22          COMMISSIONER CLARK:  Couple of questions.

23

24                     CROSS-EXAMINATION

25 BY COMMISSIONER CLARK:
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1     Q.   The pension credit that you were discussing in

2 relation to the capitalization of incentive compensation,

3 it's not in any way tied to incentive compensation, is

4 it, or to financial goals that are inherent in incentive

5 compensations?

6     A.   It's related.  It's a sibling.  So the way I

7 think of it is you have total labor overhead.  I gave

8 that analogy as a stream.  It's in one stream of costs.

9 They get allocated similarly, they're accounted for

10 similarly.  Some end up in O&M, and the Commission has

11 ruled that we take those out of ratemaking for O&M.  And

12 then some end up going to capital as a branch of that

13 stream.  And so the origination of the costs are

14 different, but for accounting purposes, they're all

15 treated the same in that stream of costs.

16          So that's where I was saying the rationale would

17 apply to both.  It's -- if you're going to say we should

18 remove these from ratemaking in total, both O&M and

19 capital, for the incentive, it would make sense that --

20 at least in my mind, it would make sense to do the same

21 for the pension credit as well, for saying that should

22 not be included in rates.

23     Q.   Because it receives the same accounting

24 treatment as -- as the capitalized incentive costs?

25     A.   Right.
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1     Q.   To your knowledge, has the Commission ever

2 consciously addressed the capitalization of financial

3 goals, goals related to incentive costs?

4     A.   Not to my knowledge.

5          COMMISSIONER CLARK:  Thank you.  Those are all

6 my questions.

7          THE WITNESS:  Thank you.

8          CHAIRMAN LEVAR:  Thank you.

9

10                     CROSS-EXAMINATION

11 BY CHAIRMAN LEVAR:

12     Q.   My first question is probably restating the

13 obvious.  But when you talked about increase of ten per

14 month from May through August, was that ten hires per

15 month, or was that a net increase, net head count

16 increase, ten per month?

17     A.   That's net.  That's net.  And, of course, we

18 have attrition.  So some employees go, some come.  So

19 that's all -- all numbers embedded together.  So it's the

20 net number.

21     Q.   Can you describe -- switching topics.

22          Can you describe what kind of total compensation

23 analysis Dominion conducts to evaluate what kind of perks

24 and benefits are necessary, considering who you're

25 competing with for employees and that kind of thing?
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1     A.   Yes.  And I'll say I'm not personally involved,

2 but I do have some knowledge of what the Company does.

3 We rely on a third-party expert to conduct surveys for us

4 on an annual basis to look at both industry data as well

5 as, you know, national data and see what are employers

6 offering?

7          That looks at a few things.  It looks at base

8 compensation rates for specific job types.  It also

9 includes benefits as well.  And so that's done.

10          Another act that the Company engages in, the

11 benefits department specifically, is they have a list of

12 17 peer groups that are similar to Dominion Energy Utah,

13 and they are comparing with that annually to see what are

14 the benefits being offered to those employees in those

15 companies?  And are we keeping pace, or are we reasonable

16 and competitive with those?  And that happens annually as

17 well.

18          CHAIRMAN LEVAR:  Thank you.  That's all the

19 questions I have.  Thank you for your testimony this

20 morning.

21          THE WITNESS:  Thank you.

22          CHAIRMAN LEVAR:  Anything else from DEU?

23          MS. CLARK:  Nothing more at this time.

24          CHAIRMAN LEVAR:  Ms. Schmid.

25          MS. SCHMID:  Thank you.  The Division has three
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1 witnesses and would like to call its first witness,

2 Mr. Eric Orton.

3          CHAIRMAN LEVAR:  Good morning, Mr. Orton.

4          THE WITNESS:  Good morning.

5          CHAIRMAN LEVAR:  Do you swear to tell the truth?

6          THE WITNESS:  I do.

7          CHAIRMAN LEVAR:  Thank you.

8

9                        ERIC ORTON,

10 was called as a witness, and having been first duly

11 sworn to tell the truth, the whole truth, and nothing

12 but the truth, testified as follows:

13

14                    DIRECT EXAMINATION

15 BY MS. SCHMID:

16     Q.   Hello.  Would you state and spell your full name

17 for the record.

18     A.   My name is Eric Orton, E-R-I-C, O-R-T-O-N.

19     Q.   By whom are you employed and what is your title?

20     A.   Utah Division of Public Utilities.  I'm a

21 utility technical consultant.

22     Q.   For the record, what is your business address?

23     A.   160 East 300 South, Salt Lake City.

24     Q.   In conjunction with your employment by the

25 Division, have you participated on behalf of the Division
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1 in this docket?

2     A.   I have.

3     Q.   Did you participate in the preparation and

4 filing of DPU Exhibit -- just one moment -- 3, which has

5 been pre-marked as DPU Exhibit No. 3.0DIR?

6     A.   That's right.

7     Q.   Do you have any changes or corrections to your

8 prefiled testimony?

9     A.   I do have one correction.  I misspelled a word

10 on Line 71.  I misspelled "associated."

11     Q.   Okay.  With that correction, if you were asked

12 the same questions that are in your prefiled testimony

13 today, would your answers be the same?

14     A.   They would.

15     Q.   Do you adopt your prefiled testimony as your

16 testimony here today?

17     A.   I do.

18          MS. SCHMID:  With that, the Division would like

19 to move for the admission of Mr. Orton's testimony

20 premarked as DPU Exhibit No. 3.0 DIR.

21          CHAIRMAN LEVAR:  Thank you.  Please indicate if

22 anyone objects to the motion.

23          I'm not seeing any objection, so it's granted.

24          MS. SCHMID:  Thank you.

25     Q.   (BY MS. SCHMID:)  Mr. Orton, do you have a
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1 summary to present today?

2     A.   I do.

3     Q.   Please proceed.

4     A.   Thank you.

5          In my direct testimony, I recommended two

6 reductions to the Company's requested revenue requirement

7 in the ongoing operating and maintenance expenses for the

8 LNG facility.

9          The first one was a reduction of $669,934 based

10 on a revised estimate provided by the Company.

11 Specifically, the estimate provided in DEU's Exhibit 3.10

12 was $2,784,143, while its later estimate in response to

13 OCS Data Request 3.06 was $2,114,209.  The difference

14 between these two numbers was the recommended reduction.

15          The second recommendation came as a result of

16 the Division supporting the Company's recommendation to

17 move $2,131,234 to the supplier non-gas portion of the

18 191 pass-through account, which represent electrical

19 cooling costs -- costs to cool and liquefy the natural

20 gas in the LNG facility.  These costs were ordered and

21 included in that pass-through docket, and they were also

22 included in the current general rate case.  They should

23 not be in both.  Accordingly, I recommended removal of

24 these costs from this case.

25          In his rebuttal testimony, Company witness
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1 Mr. Jordan Stephenson accepted both of my recommended

2 revenue requirement adjustments.

3          In summary, I recommended two reductions in the

4 Company's request for recovery of ongoing costs of the

5 LNG facility in this case.  These two adjustments were

6 accepted by the Company and are just, reasonable, and in

7 the public interest.

8          That concludes the summary of my direct

9 testimony.  Thank you.

10          MS. SCHMID:  Mr. Orton is now available for

11 cross-examination questions and questions from the

12 Commission.

13          CHAIRMAN LEVAR:  Thank you.

14          Mr. Moore, do you have any questions for

15 Mr. Orton?

16          MR. MOORE:  I have no questions.  Thank you.

17          CHAIRMAN LEVAR:  Thank you.

18          Major Buchanan?

19          MAJOR BUCHANAN:  No questions.  Thank you.

20          CHAIRMAN LEVAR:  Mr. Russell?

21          MR. RUSSELL:  No questions.  Thank you.

22          CHAIRMAN LEVAR:  Ms. Clark?

23          MS. CLARK:  None from me.  Thank you.

24          CHAIRMAN LEVAR:  Commissioner Clark?

25          COMMISSIONER CLARK:  No questions.  Thank you.
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1          CHAIRMAN LEVAR:  Commissioner Allen?

2          COMMISSIONER ALLEN:  No questions.

3          CHAIRMAN LEVAR:  None from me, either.

4          Thank you for your testimony this morning.

5          THE WITNESS:  Thank you.

6          MS. SCHMID:  As its next witness, the Division

7 would like to call Mr. Jeff Einfeldt.

8          CHAIRMAN LEVAR:  Good morning, Mr. Einfeldt.

9          THE WITNESS:  Good morning.

10          CHAIRMAN LEVAR:  Do you swear to tell the truth?

11          THE WITNESS:  Yes.

12          CHAIRMAN LEVAR:  Thank you.

13

14                   JEFFREY S. EINFELDT,

15 was called as a witness, and having been first duly

16 sworn to tell the truth, the whole truth, and nothing

17 but the truth, testified as follows:

18

19                    DIRECT EXAMINATION

20 BY MS. SCHMID:

21     Q.   Good morning.  Would you please state and spell

22 your full name for the record.

23     A.   My name is Jeffrey S. Einfeldt.  It is spelled

24 Jeffrey, J-E-F-F-R-E-Y, middle initial S, last name

25 Einfeldt, E-I-N-F-E-L-D-T.
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1          I am a technical consultant for the Division of

2 Public Utilities, and my address is -- my business

3 address is 160 East 300 South, Salt Lake City, Utah.

4     Q.   In conjunction with your employment by the

5 Division, have you participated on behalf of the Division

6 in this docket?

7     A.   Yes.

8     Q.   Did you participate in the preparation and

9 filing of what has been premarked as DPU Exhibit

10 No. 5.0SR?  It is your surrebuttal testimony.

11     A.   Yes.

12     Q.   Do you have any changes or corrections to that

13 exhibit?

14     A.   No.

15     Q.   Is it true that your testimony is premarked in

16 the category of Exhibit No. 5 because the Division has

17 another witness in Phase II, whose testimony has been

18 premarked as DPU Exhibit 4?

19     A.   Yes.  That's my understanding.

20     Q.   Do you adopt your prefiled surrebuttal testimony

21 as your testimony today?

22     A.   Yes.

23     Q.   If I were to ask you the same questions that are

24 in your testimony, would your answers be the same?

25     A.   Yes.
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1          MS. SCHMID:  With that, the Division would like

2 to move for the admission of DPU Exhibit No. 5.0SR, the

3 surrebuttal testimony of Mr. Einfeldt.

4          CHAIRMAN LEVAR:  Thank you.  If anyone objects

5 to that, please indicate.

6          Not seeing any objections, so the motion is

7 granted.

8     Q.   (BY MS. SCHMID:)  Do you have a summary to

9 present today?

10     A.   I do.

11     Q.   Please proceed.

12     A.   Thank you, Commission.

13          The Division reviewed testimony and supporting

14 exhibits filed in this case, related documents in the

15 prior rate case, and the prior order.  The Division's

16 review also included generally accepted accounting

17 principles, FAS pronouncements, FERC publications,

18 utility regulatory guides, and other accounting guides,

19 publications, and evidence in preparation of its

20 surrebuttal testimony.

21          Consistent with its statutory mandate to provide

22 the Public Service Commission with objective and

23 comprehensive information, the Division filed surrebuttal

24 to fill an incomplete record on the pension issues before

25 the Commission.
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1          DEU proposes treating the subject pension items

2 in this general rate case the same as they were treated

3 in the prior general rate case.  The characteristics of

4 the subject pension items are the same in this case as

5 they were in the last rate case, although the amounts

6 differ.

7          The negative pension expense in the prior case

8 was approximately 5 million.  The negative pension

9 expense in this case is approximately 10 million.  The

10 net prepaid pension asset in the prior case was

11 approximately 84 million, and in this case is

12 approximately 93 million.

13          The pension items reported in this period

14 represent noncash transactions, and their exclusion from

15 the general rate case is reasonable.  Accounting and

16 regulatory authority exists supporting DEU's accounting

17 treatment of the pension items, specifically the

18 capitalization of certain costs.

19          DEU's proposed treatment and removal of certain

20 pension items in this case is just and reasonable and

21 will promote the establishment of just and reasonable

22 rates.

23          MS. SCHMID:  Mr. Einfeldt is available for

24 cross-examination questions and questions from the

25 Commission.
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1          CHAIRMAN LEVAR:  Thank you.  Let me just ask:

2 Is there any desire by any party to do cross-examination

3 in a different order than Mr. Moore, Major Buchanan,

4 Mr. Russell, and then Dominion, based on the position

5 he's taking?  Does that still work for everyone?

6          Okay.  Mr. Moore, do you have any questions?

7          MR. MOORE:  No questions.  Thank you.

8          CHAIRMAN LEVAR:  Okay.  Thank you.

9          Major Buchanan?

10          MAJOR BUCHANAN:  No questions.

11          CHAIRMAN LEVAR:  Mr. Russell?

12          MR. RUSSELL:  I do have some questions.

13

14                     CROSS-EXAMINATION

15 BY MR. RUSSELL:

16     Q.   Good morning, Mr. Einfeldt.  It is still

17 morning.  Good.

18     A.   Good morning.

19     Q.   You mentioned that -- in your summary and in

20 your surrebuttal testimony that these pension items that

21 you're referring to -- that's a capitalized and defined

22 term in your testimony -- are noncash items.

23          Can you explain what you mean by that?

24     A.   It's not creating a cash payment or a cash

25 recovery by the Company in this period.
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1     Q.   And one of the pension items that you include in

2 part of that definition that is a noncash item is the

3 pension -- the net periodic pension costs of the pension

4 expense that we're talking about, right?

5     A.   Correct.

6     Q.   Okay.  And you say that's a noncash item because

7 it isn't something that comes out of the Company's pocket

8 necessarily?

9     A.   In this case, it's a credit.  And the Company is

10 not anticipating making a contribution to its pension

11 plan, I believe, this year, or in the test period.

12     Q.   Okay.  And I asked Mr. Stephenson this question,

13 and I'll ask you.

14          Typically, when utilities make contributions to

15 their pension plan, the pension cost, if there is one,

16 isn't necessarily the same as the amount of the pension

17 contribution; isn't that correct?

18     A.   That's correct.

19     Q.   Okay.  And so the pension expense, whether it's

20 negative or positive, is a noncash item insofar as that's

21 not representative of a payment or a revenue that the

22 Company sees, right?

23     A.   When it is a typical traditional expense amount,

24 so it's not a credit like it is in this period, there may

25 be a cash contribution associated with it, although that
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1 cash contribution will likely not equal the cash or the

2 expense amount.

3     Q.   You say there may be a cash contribution, but

4 that doesn't necessarily have to be the case, right?

5     A.   That's correct.

6     Q.   I want to -- I want to have you turn to your

7 surrebuttal testimony, starting at Line 143.

8     A.   Okay.

9     Q.   Here, you're talking about the assessment of the

10 plan's position.  And you state, "In any event, the

11 assessment will change from year to year based on

12 investment performance, actuarial assumptions, and the

13 like.  If it swings, as it may, to needing more payments,

14 those expenses will likely be prudent.  Recognizing a

15 negative expense in this GRC would likely give a benefit

16 to today's ratepayers at the expense of future

17 ratepayers, who would later need to make up new deficits

18 as they occur."

19          And I've got to tell you, I'm not sure I totally

20 follow that one.  It's obvious that recognizing the

21 negative expense in this rate case would give a benefit

22 to today's ratepayers through the form of lower rates.

23 But I don't see how that comes at the expense of future

24 ratepayers.

25          Is it your contention that recognizing negative

Page 370

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 pension costs in this rate case revenue requirement would

2 somehow be funded by the pension plan itself?

3     A.   No.

4     Q.   Okay.  Maybe you can tell me what you mean when

5 you say that it would come at the cost or the expense of

6 future ratepayers.

7     A.   It could have an effect on future ratepayers,

8 depending on how the balances work out with regard to the

9 pension, the assets that are available to meet the needs

10 of the pensioners as they retire and start collecting

11 their pensions.

12     Q.   Recognizing a negative pension cost in rates

13 reduces the Company's revenue requirement in this case,

14 right?

15     A.   That's correct.  That's what would happen.

16     Q.   Right.  And customer rates would be lower.

17 Dominion would receive less money, but customers would

18 not be drawing down funds from the pension plan, right?

19     A.   That's correct.

20     Q.   When you say "new deficits as they occur," what

21 new deficits are you talking about?

22     A.   What came to my mind as we developed this is

23 probably primarily market returns.  Some of the other

24 deficits could be a change in actuarial assumptions.

25 Some extraneous events, like the pandemic, for instance.
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1 Our pensioners living longer or shorter than was

2 anticipated.  Those are some of the things that come to

3 mind that could cause that.

4     Q.   How are any of those things tied to the question

5 of a ratemaking treatment of the pension cost?

6     A.   We would have to consider or -- during a rate

7 case whether those costs are prudent and whether it is

8 appropriate for ratepayers to bear those costs.

9     Q.   Well, I'm -- you referenced a couple of things

10 here.  One of them was market returns.

11          How does the ratemaking treatment of negative

12 pension costs affect market returns?

13     A.   I don't know that they affect market returns.  I

14 think they respond to market returns and market

15 conditions.

16     Q.   What response to market returns?

17     A.   The ratemaking process.

18     Q.   Some future ratemaking process may respond to

19 market conditions between this rate case and the next

20 rate case?

21     A.   Correct.

22     Q.   Okay.  I'm not going to dispute that.  I just

23 don't understand how you get from excluding or including

24 pension costs in this rate case affecting future

25 ratepayers in any way.

Page 372

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1     A.   All we're saying is, there could be an effect.

2     Q.   And mathematically, how would that work?

3     A.   We would probably reword that a little

4 differently.

5     Q.   And maybe you can just expand on it a little

6 bit.  I'm still trying to understand what point you're

7 trying to make here.  And candidly, my reaction to this

8 is I'm trying to decide whether the basis of your

9 testimony is that you assume that the ratemaking

10 treatment somehow affects the accounting treatment of the

11 pension plan.

12     A.   With this comment, I think what we're trying to

13 do also is preserve the right and -- well, preserve the

14 ability to analyze pension expenses in future rate cases

15 rather than precluding anything because circumstances

16 could just change.  And I think it would be -- I believe,

17 or our opinion is that it is prudent to be able to review

18 those in the future.

19     Q.   I had a question for Mr. Stephenson, and he

20 indicated he might not know the answer.  I'm going to ask

21 you.

22          If a pension plan is overfunded at the time that

23 it is terminated, isn't it true that those excess funds

24 can be retained by shareholders, subject to the payment

25 of taxes owed?
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1     A.   They can be retained by the Company.  That is my

2 understanding that any excess after the pension fund is

3 liquidated, during the liquidation, the final liquidation

4 of the pension fund, any excess assets that exists, the

5 Company has claim to those.

6          MR. RUSSELL:  Okay.  I think that's all I have.

7 Thank you.

8          CHAIRMAN LEVAR:  Okay.  Thank you.

9          Ms. Clark, any questions for Mr. Einfeldt?

10          MS. CLARK:  I don't have any questions.  Thank

11 you.

12          CHAIRMAN LEVAR:  Thank you.

13          Any redirect?

14          MS. SCHMID:  Just one.

15

16                   REDIRECT EXAMINATION

17 BY MS. SCHMID:

18     Q.   To make sure it is clear on the record, what

19 treatment is DEU proposing and DPU supporting of the

20 pension credit, the negative expense, as an O&M item in

21 this rate case?

22          I can restate that if it would be helpful.

23     A.   I can attempt to answer your question the way I

24 understand it.

25     Q.   It might be better if I rephrase it.
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1     A.   Okay.

2     Q.   Is the Company proposing to set the pension

3 credit, the negative expense, to zero in this case?

4     A.   Yes, the O&M portion, yes.

5     Q.   And the Division supports that; is that correct?

6     A.   That's correct.

7     Q.   Thank you.  Thanks for allowing me to restate

8 it.  That's all the redirect I had.

9          THE WITNESS:  Easier for me.

10          CHAIRMAN LEVAR:  Thank you.

11          Mr. Russell, any recross?

12          MR. RUSSELL:  No.

13          CHAIRMAN LEVAR:  Commissioner Allen, any

14 questions for Mr. Einfeldt?

15          COMMISSIONER ALLEN:  No questions, thank you.

16          CHAIRMAN LEVAR:  Commissioner Clark?

17          COMMISSIONER CLARK:  Yes, a couple questions.

18

19                     CROSS-EXAMINATION

20 BY COMMISSIONER CLARK:

21     Q.   Good morning.

22     A.   Good morning.

23     Q.   Looking at your surrebuttal, you say the excess

24 funding position is -- and I'm speaking about the

25 pension -- the excess funding position is primarily due
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1 to Dominion Energy's $75 million contribution to the

2 pension plan that was made in connection with the

3 acquisition of -- that this led to Dominion Energy Utah

4 being the new entity serving customers in Utah.

5          And my question is, is there -- at what point in

6 the future will that no longer be the case?  Or can we

7 tell, today, at what point in the future an excess funded

8 position of the pension plan would no longer be primarily

9 attributable to the $75 million contribution?

10     A.   I don't know that we can tell when that doesn't

11 happen.  It will depend on whether the market continues

12 to deteriorate at a rate that has the last few months,

13 requiring additional funding.  But that 75 million is

14 a -- to be clear, that 75 million is a portion of what

15 the balance is.

16          The pension fund was likely in an underfunded

17 position prior to that $75 million contribution.  That

18 $75 million contribution then placed the pension fund in

19 a net asset position.  That net asset position that is

20 measured in the general rate case represents a snapshot

21 at one point in time of an accumulation from the

22 beginning of when the pension fund began and all of the

23 activity until that date and time, where there is, I

24 think, roughly a $93 million excess balance as of that

25 date, if that is helpful.
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1          So that 75 million is a primary cause of why the

2 pension plan is in a net asset position, or a prepaid

3 asset position.  But there were a whole host of

4 transactions that took place over the years that also led

5 to that $93 million net -- or prepaid asset position that

6 was recorded.

7     Q.   A lot of those would be the expenses, the

8 pension expenses, recovered in rates over that long

9 period of time, correct?

10     A.   Correct.

11     Q.   Any sense of what the dollar figure of that is?

12     A.   No.  No.  I know in one of the exhibits that was

13 included, they give a list of contributions from, like,

14 1998 until, like, 2016.  I think 2016 may have been the

15 last contribution the Company made or had to make on its

16 pension plan.  But I don't know what took place prior to

17 1998.

18          From 1998, I do have -- I just ran some numbers

19 on that.  It's UAE Data Request 5.05, Attachment 1.  I

20 believe that's in one of, perhaps Mr. Higgins' or

21 Mr. Defever's surrebuttal testimony.  And those

22 contributions from 1998 through 2016 total approximately

23 $252 million.  Total expenses for that same period of

24 time was about -- net of about $157 million.  So you

25 know, close to $100 million difference.
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1     Q.   Is that a present-value number, or just summing

2 up the --

3     A.   No, those are just summing up transactions that

4 were made.

5     Q.   Those are all my questions.  Thank you.

6          CHAIRMAN LEVAR:  I don't have any additional

7 questions, so thank you for your testimony this morning.

8          THE WITNESS:  Thank you.

9          CHAIRMAN LEVAR:  Ms. Schmid.

10          MS. SCHMID:  Thank you.  The Division has one

11 more witness, and would like to call Mr. Douglas

12 Wheelwright to the stand.

13                (Pause in the proceedings.)

14          CHAIRMAN LEVAR:  Good morning, Mr. Wheelwright.

15 Do you swear to tell the truth?

16          THE WITNESS:  Yes, I do.

17          CHAIRMAN LEVAR:  Thank you.

18

19                  DOUGLAS D. WHEELWRIGHT,

20 was called as a witness, and having been first duly

21 sworn to tell the truth, the whole truth, and nothing

22 but the truth, testified as follows:

23

24                    DIRECT EXAMINATION

25 BY MS. SCHMID:
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1     Q.   Good morning.  Would you please state and spell

2 your full name for the record.

3     A.   My name is Douglas D. Wheelwright.  My last name

4 is spelled W-H-E-E-L-W-R-I-G-H-T.

5     Q.   By whom are you employed, and what is your

6 title?

7     A.   The Division of Public Utilities.  I am a

8 utility technical consultant supervisor.

9     Q.   And your business address, please?

10     A.   160 East 300 South, Salt Lake City.

11     Q.   In conjunction with your employment at the

12 Division, have you participated in this docket?

13     A.   Yes, I have.

14     Q.   Did you participate in the preparation and the

15 causing to be filed of DPU Exhibit No. 1.1DIR, with its

16 accompanying exhibit, 1.01DIR?

17     A.   Yes, I did.

18     Q.   Do you have any changes or corrections?

19     A.   I do have two corrections.

20     Q.   Please walk us through those.

21     A.   On page 3, Line 61, it says "2.7 million."  It

22 should be "2.8 million."

23          And on -- the same correction, but on Line 102

24 on page 4, it should be corrected to "2.8 million."  And

25 those are the only corrections.
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1     Q.   With that, with those corrections, if asked the

2 same questions that are in your prefiled testimony, would

3 your answers today be the same?

4     A.   Yes, they would.

5     Q.   Do you adopt your prefiled testimony and its

6 exhibit as your testimony here today?

7     A.   Yes, I do.

8          MS. SCHMID:  The Division would like to move for

9 the admission of DPU Exhibit No. 1.0DIR and its

10 accompanying exhibit.

11          CHAIRMAN LEVAR:  Thank you.  If anyone objects

12 to that, please indicate your objection.

13          Not seeing any, so the motion is granted.

14     Q.   (BY MS. SCHMID:)  Do you have a summary to

15 present today?

16     A.   I do.

17     Q.   Please proceed.

18     A.   Thank you.

19          Good morning, Commissioners.  In the original

20 application, the Company identified a revenue deficiency

21 of $70.5 million.  The calculated deficiency assumes an

22 increase in the authorized rate of return, as well as

23 recovery of significant capital spending.

24          The Division has reviewed the proposed changes

25 and does not agree with or support some of the
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1 assumptions used by the Company to calculate the test

2 year revenue requirement deficiency.  The Division

3 identified $20.9 million in adjustments, leaving a

4 deficiency of $49.6 million in the revenue requirement.

5 The individual components of the Division's adjustments

6 include an $18.2 million reduction, based on a

7 9.3 percent return on equity and a $2.8 million reduction

8 to the LNG operating expense.

9          Some of the proposed adjustments and reductions

10 to the revenue requirement are undisputed and were

11 identified by the Company.  The details of the specific

12 adjustments have been explained by other Division

13 witnesses.  In addition to the adjustments proposed by

14 the Division, the Company has provided a summary of

15 undisputed adjustments that should be deducted from the

16 revenue requirement.

17          The recommended adjustments would reduce the

18 total revenue requirement and will result in just and

19 reasonable rates for Utah ratepayers.

20          And that concludes my summary.

21          MS. SCHMID:  Thank you.  Mr. Wheelwright is now

22 available for cross-examination questions and questions

23 from the Commission.

24          CHAIRMAN LEVAR:  Thank you.

25          Mr. Moore?

Page 381

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          MR. MOORE:  No questions.  Thank you.

2          CHAIRMAN LEVAR:  Thank you.

3          Major Buchanan?

4          MAJOR BUCHANAN:  No questions.  Thank you.

5          CHAIRMAN LEVAR:  Mr. Russell?

6          MR. RUSSELL:  No questions.  Thank you.

7          CHAIRMAN LEVAR:  Ms. Clark?

8          MS. CLARK:  I also have no questions.

9          CHAIRMAN LEVAR:  Thank you.

10          Commissioner Allen?

11          COMMISSIONER ALLEN:  No questions.

12          CHAIRMAN LEVAR:  Commissioner Clark?

13          COMMISSIONER CLARK:  No questions.  Thank you.

14          CHAIRMAN LEVAR:  I don't either.  Thank you for

15 your testimony this morning.

16          Anything else from the Division?

17          MS. SCHMID:  The Division has nothing more.

18 Thank you.

19          CHAIRMAN LEVAR:  Okay.  Why don't we break now

20 and go on recess until -- does 1:15 work for everyone?

21          Okay.  We'll return at 1:15.

22     (A break was taken from 11:53 a.m. to 1:15 p.m.)

23          CHAIRMAN LEVAR:  Good afternoon, everyone.  We

24 will be back on the record.

25          I think we're ready to go to Mr. Moore for the
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1 Office of Consumer Services.

2          MR. MOORE:  Thank you, Chairman.  The Office

3 calls Alex Ware to the stand and asks that he be sworn.

4          CHAIRMAN LEVAR:  Good afternoon, Mr. Ware.

5          THE WITNESS:  Hello.

6          CHAIRMAN LEVAR:  Do you swear to tell the truth?

7          THE WITNESS:  I do.

8          CHAIRMAN LEVAR:  Thank you.

9

10                        ALEX WARE,

11 was called as a witness, and having been first duly

12 sworn to tell the truth, the whole truth, and nothing

13 but the truth, testified as follows:

14

15                    DIRECT EXAMINATION

16 BY MR. MOORE:

17     Q.   Mr. Ware, could you please state your full name,

18 give your business address, and state how you are

19 employed.

20     A.   My name is Alex Ware, that's A-L-E-X, W-A-R-E.

21 I am a utility analyst with the Office of Consumer

22 Services.  My business address is 160 East 300 South,

23 Salt Lake City, Utah.

24     Q.   In your capacity as a utility analyst for the

25 Office, did you prepare and cause to be filed direct
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1 testimony, together with OCS Exhibit 1.1D, and filed this

2 with the Commission on August 26, 2022?

3     A.   Yes.

4     Q.   Did you also prepare surrebuttal testimony, both

5 highly confidential, confidential, and redacted, on

6 October 13th, 2022?

7     A.   Yes, correct.

8     Q.   Do you have any changes to this testimony you

9 would like to make at this time?

10     A.   Well, thankful to Mr. Mendenhall, I do have one

11 that I am aware of to fix.  And that actually existed

12 both in my direct testimony and surrebuttal testimony.

13          It was the reference to 49 CFR 193.2059.  I had

14 it transposed as 95.  That is on page 7 of my direct

15 testimony and page 3 of my surrebuttal.

16     Q.   Other than that change, if I asked you the same

17 questions as appear in your written testimony, would your

18 answers be the same?

19     A.   Yes.

20          MR. MOORE:  The Office moves to admit the

21 testimony of Alex Ware, with accompanying exhibits.

22          CHAIRMAN LEVAR:  If anyone objects to that

23 motion, please indicate your objection.

24          Not seeing any, the motion is granted.

25     Q.   (BY MR. MOORE:)  Have you prepared a summary of
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1 the position you would like to give at this time?

2     A.   Yes, I did.

3     Q.   Please proceed.

4     A.   Thank you, Commissioners, for having us today.

5          The direct testimony of DEU witness

6 Mr. Mendenhall, in part, informs parties to this

7 proceeding that the Company is seeking recovery from

8 ratepayers for the new costs associated with securing a

9 thermal exclusion zone around the new LNG facility.

10          These costs are above those that were

11 preapproved in Docket 19-057-13.  While the exclusion

12 zone was established in 2017 and identified at that time

13 that it would extend into some areas of the neighboring

14 properties, DEU indicates it misunderstood the

15 requirement to legally secure the exclusion zone for the

16 life of the LNG plant.

17          DEU claims it acted prudently with information

18 it understood at the time, and that the new costs to

19 secure the thermal exclusion zone were unanticipated.

20 However, DEU bears the burden of proof to justify these

21 costs.  And my research into the issue during this case

22 shows that DEU's claim and request for recovery from

23 ratepayers lacks merit for following four reasons.

24          One, DEU's original interpretation of the

25 thermal exclusion zone that it didn't need to be legally
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1 enforceable for the life of the facility is an

2 unreasonable conclusion.

3          Clarity on -- No. 2, clarity on the issue was

4 readily available, but DEU apparently did not prudently

5 conduct timely research into all the relevant and

6 statutory safety requirements for its new facility.

7          Number 3, the initial establishment of the

8 exclusion zone in 2017 was not provided the parties in

9 the LNG preapproval dockets in 2018 and 2019, even though

10 the OCS articulated relevant concerns about NIMBY and

11 land use issues.

12          And, 4, DEU itself provides an example in this

13 docket, where new costs to ratepayers are disallowed when

14 they are as the -- they are the result of the mistake of

15 one of its contractors.

16          The relevant questions surrounding the exclusion

17 zone issue is not whether DEU acted prudently with the

18 information it knew at the time, but rather, whether DEU

19 acted prudently with the information it should have known

20 at the time and should have provided to parties in the

21 preapproval docket.

22          It is clear from the evidence I present in my

23 testimony that DEU did not conduct a full review -- a

24 full timely review of the thermal exclusion zone

25 requirements and costs during the preapproval dockets.
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1 While it's now unknowable how this information may have

2 impacted the development of the LNG facility, potential

3 costs associated from the enforcement of the exclusion

4 zone could have and should have been known and assessed

5 long before this rate case.

6          DEU's ignorance of its LNG facility obligations

7 is certainly not reasonable and prudent and is not

8 compelling justification to assign new costs to

9 ratepayers now.

10          I recommend that the Public Service Commission

11 deny DEU's request in this docket for recovery of

12 exclusion zone treatment costs from ratepayers.  Thank

13 you.

14          MR. MOORE:  Mr. Ware is now available for cross

15 and questions from the Commission.

16          CHAIRMAN LEVAR:  Thank you, Mr. Moore.

17          Ms. Schmid, do you have any questions for

18 Mr. Ware?

19          MS. SCHMID:  No questions.  Thank you.

20          CHAIRMAN LEVAR:  Thank you.

21          Major Buchanan?

22          MAJOR BUCHANAN:  No questions.  Thank you.

23          CHAIRMAN LEVAR:  Mr. Russell?

24          MR. RUSSELL:  No questions.  Thank you.

25          CHAIRMAN LEVAR:  Thank you.
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1          Ms. Clark?

2          MS. CLARK:  I also have no questions.  Thanks.

3          CHAIRMAN LEVAR:  Thank you.

4          Commissioner Allen?

5          COMMISSIONER ALLEN:  No questions.

6          CHAIRMAN LEVAR:  Commissioner Clark?

7          COMMISSIONER CLARK:  I have no questions.  Thank

8 you.

9          THE WITNESS:  Thank you.

10          CHAIRMAN LEVAR:  I don't have any questions

11 either.

12          Thank you for your testimony this afternoon.

13          THE WITNESS:  Thank you.

14          Mr. Moore?

15          MR. MOORE:  The Office's second witness is

16 Mr. John Defever.  We'd like to call him to the stand and

17 ask that he be sworn.

18          CHAIRMAN LEVAR:  Good afternoon, Mr. Defever.

19          THE WITNESS:  Hello.

20          CHAIRMAN LEVAR:  Do you swear to tell the truth?

21          THE WITNESS:  I do.

22          CHAIRMAN LEVAR:  Thank you.

23

24                       JOHN DEFEVER,

25 was called as a witness, and having been first duly
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1 sworn to tell the truth, the whole truth, and nothing

2 but the truth, testified as follows:

3

4                    DIRECT EXAMINATION

5 BY MR. MOORE:

6     Q.   Mr. Defever, could you please state your full

7 name for the record, spell your name, and give your

8 business address.

9     A.   It's John Defever, J-O-H-N, D-E-F-E-V-E-R.  My

10 business address is 15728 Farmington, Livonia, Michigan.

11     Q.   On whose behalf are you testifying today?

12     A.   The OCS.

13     Q.   What is the purpose of your testimony?  I'm

14 sorry.  I asked you what the purpose of your testimony is

15 today.

16     A.   I made a number of adjustments.  I'm going to

17 explain them.

18     Q.   Did you prepare direct testimony, together with

19 exhibits -- OCS Exhibits 2.1 and 2.2D, and cause them to

20 be filed on August 26, 2022?

21     A.   Yes.

22     Q.   Did you also prepare rebuttal testimony,

23 together with Exhibit 2.1R, and filed it on

24 September 22nd, 2022?

25     A.   Yes.

Page 389

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1     Q.   And did you also file surrebuttal testimony on

2 October 13th, 2022?

3     A.   I did.

4     Q.   And you had confidential and redacted Exhibit

5 2.1S with the surrebuttal testimony?

6     A.   Yes.

7     Q.   Do you have any changes to this testimony you'd

8 like to make at this time?

9     A.   Nope.

10     Q.   If I asked you the same questions as are in your

11 written testimony, would your answers be the same?

12     A.   As updated in my surrebuttal, yes.

13          MR. MOORE:  The Office moves to admit the

14 testimony of John Defever, together with accompanying

15 exhibits.

16          CHAIRMAN LEVAR:  Thank you.  Please indicate if

17 anyone objects to the motion.

18          I'm not seeing any, so the motion is granted.

19     Q.   (BY MR. MOORE:)  Have you prepared a summary of

20 your testimony which you would like to give at this

21 time?

22     A.   Yes.

23     Q.   Please proceed.

24     A.   As stated in my surrebuttal testimony, the

25 Company should receive an increase in revenue of no more
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1 than $36,276,841.  My surrebuttal testimony discusses 11

2 issues that remain in dispute in this proceeding.  I will

3 briefly summarize my recommended adjustment for each

4 issue.

5          Plant in-service contingencies.  The Company

6 included 29.8 million of contingencies.  Costs requested

7 for recovery from consumers must be known and measurable

8 or based on well-supported forecasted changes.  By

9 labeling these "contingencies," the Company is stating

10 that they do not know if the costs will occur, and the

11 Company did not provide supporting evidence justifying

12 these costs.

13          By definition, contingencies do not meet the

14 known and measurable standard.  As such, I recommend the

15 removal of all contingencies from rate base.

16          Capitalized incentive compensation.  The Company

17 has included 1.5 million of capitalized incentive

18 compensation related to financial goals and rate base.

19              (Court reporter interruption.)

20          THE WITNESS:  The Company has included

21 1.5 million of capitalized incentive compensation related

22 to financial goals and rate base.  As the financial goals

23 primarily benefit shareholders, it is inappropriate for

24 ratepayers to pay for these costs.  I removed the entire

25 amount from rate base.
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1          A decision in Docket No. 93-057-01 removed the

2 costs related to financial goals from expense, stating,

3 "We find that incentive compensation expense associated

4 with the attainment of purely financial goals should not

5 be recovered in rates."

6          In this case, the Company has removed the

7 expense portion but not the amount capitalized in rate

8 base.

9          Cash working capital.  DEU used a three-year

10 average of the years 2019, 2020, and 2021 in computing

11 collection lag in its lead lag study.  The Company

12 acknowledged in response to OCS 2.66 that, due to

13 COVID-19 impacts, 2020 would not be indicative of normal

14 operating conditions, but still used that year in its

15 calculation.

16          I agree that 2020 is not indicative and,

17 instead, recommend using only 2019 for the collection lag

18 in the lead lag study.  As a result, there is a reduction

19 of 3,907,852.

20          Directors' and officers' liability insurance.

21 The Company is requesting recovery of $273,234 for

22 directors' and officers' liability insurance.  This

23 insurance benefits primarily the Company and its

24 directors.  As consumers receive a smaller share of the

25 benefit, they should be responsible for less of the cost.
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1 For that reason, I recommend a 75/25 sharing of the cost

2 between shareholders and consumers, respectively.

3          Insurance expense.  For Workers' Compensation

4 insurance and other insurance, the Company has forecasted

5 the cost based on 2021 amounts with added inflation.  As

6 these costs fluctuated from year to year and assumed

7 inflation as unwarranted and a five-year average is more

8 appropriate, I have recalculated the costs using a

9 five-year average of the years 2017 through 2021, which

10 results in a reduction of $77,008.

11          Economic development.  The Company is requesting

12 recovery of $57,817 for an economic development expense.

13 The cost is for donations to the Economic Development

14 Corporation of Utah.  These costs relate to capital

15 investment in the state and job growth.  It is not the

16 responsibility of the DEU consumers to attract investment

17 in jobs to the state.  As this cost is unnecessary for

18 providing utility service and consumers are not the

19 primary beneficiaries, I removed the entire amount.

20          Payroll expense.  The Company has budgeted 924

21 employees, of which 916 are full time.  As of August,

22 employee head count was 897.  Although the Company plans

23 to hire the remaining 27 employees, I have disallowed

24 costs for the remaining 27 employees, as 897 is the

25 number of employees that are actually hired and providing
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1 utility service as the most known and measurable amount.

2          Additionally, the Company has averaged over 20

3 vacancies over the prior five years.  As such, it cannot

4 be assumed that they will hire and retain the requested

5 amount.  My adjustment is a reduction of $2,253,214.

6          SERP.  The Company is requesting recovery of

7 $445,917 for SERP.  SERP is an additional retirement

8 benefit provided to a select few highly compensated

9 employees.  The amount provided exceeds the limits that

10 the IRS has placed on qualified plans.  As this overly

11 generous benefit should not be recoverable from

12 consumers, I've removed the entire amount.

13          Employee cafeteria.  The Company is requesting

14 recovery of $196,891 for the employee cafeteria.  The

15 cost is for subsidizing the meals of company employees.

16 This cost is not necessary for the provision of utility

17 service and does not benefit ratepayers.  As such, I

18 removed the entire amount.

19          Caregiver program.  The Company is requesting

20 recovery of $12,783 for the caregiver program.  This

21 program provides backup care for children, adults, and

22 the elderly.  As these costs are not necessary for the

23 provision of utility service, nor the norm, I remove the

24 entire amount.

25          Fitness center.  The Company is requesting
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1 recovery of $16,605 for fitness center expense.  This

2 includes $1,024 for the Utah Center, and 15,581 allocated

3 for the fitness center at the corporate headquarters in

4 Virginia.  As these costs are not necessary for the

5 provision of utility service, I remove the full amount.

6          That concludes my summary.

7          MR. MOORE:  Mr. Defever is now available for

8 cross and questions from the Commission.

9          CHAIRMAN LEVAR:  Thank you, Mr. Moore.

10          Ms. Schmid, do you have any questions for

11 Mr. Defever?

12          MS. SCHMID:  I do not.  Thank you.

13          THE WITNESS:  Can I pause for one second and

14 drink my water?

15          CHAIRMAN LEVAR:  Yes.

16          THE WITNESS:  Thank you.  Sorry about the raspy

17 voice.

18          CHAIRMAN LEVAR:  No problem.

19          Major Buchanan, do you have any questions for

20 Defever?

21          MAJOR BUCHANAN:  No questions.  Thank you.

22          CHAIRMAN LEVAR:  Thank you.

23          Mr. Russell?

24          MR. RUSSELL:  No questions.

25          CHAIRMAN LEVAR:  Mr. Sabin?
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1          MR. SABIN:  Yes, I have some questions.  Thank

2 you.

3

4                     CROSS-EXAMINATION

5 BY MR. SABIN:

6     Q.   Good afternoon, Mr. Defever.

7     A.   Hello.

8     Q.   I'm just going to cover a few of the topics you

9 covered in your opening statement.  Could I --

10          Do you have access to your exhibits in your

11 testimony?

12     A.   I do.

13     Q.   Would you please open up your Exhibit 2.2D,

14 which was filed with your direct testimony.

15     A.   2.2D?

16     Q.   2.2D.

17     A.   What is that?

18     Q.   It is a compilation that you guys prepared of --

19 looks like data request responses, I believe.

20     A.   Okay.  I don't think I have that.  I do have all

21 the data request responses, though.

22     Q.   Well, I can tell you the data request, it was --

23 it was with 11.06 -- OCS11.06.

24     A.   Okay.

25          MR. SABIN:  For those who are in 2.2D, we're
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1 going to go to the very last page of that exhibit.

2          CHAIRMAN LEVAR:  Which issue is this?

3     Q.   (BY MR. SABIN:)  This has to do with your plan

4 and service contingencies.

5     A.   Okay.  Okay.

6     Q.   So I guess my first question is this:  I believe

7 this is true, but is this the list of the contingency --

8 of the projects for which you've removed contingency

9 amounts from the revenue requirement?

10     A.   If that totals that amount, yes.

11     Q.   Well, I didn't add it up.  I'm wondering if you

12 can tell me, is that -- I believe those are the projects

13 you identify in your testimony, but I would like to

14 confirm that.

15     A.   Let me check the question.

16          Okay, yes.

17     Q.   Okay.  I'm going to have Mr. Mendenhall bring

18 around a packet of documents that I'm going to ask you

19 about that relate to this topic.  So we'll let him bring

20 that to you, and then I'll just walk through that.

21          All right.  You should have a stack of, I think

22 it's five or six documents, Mr. Defever.  And on the top,

23 you should see a printout of a Utah State Statute.  It

24 should be Title 54, Chapter 17 Part 4.

25          Do you have that there?
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1     A.   Yes.

2     Q.   That's going to be DEU Cross Exhibit 10.

3          And I guess I should ask you, Mr. Defever:  Are

4 you familiar with the Voluntary Request and Resource

5 Decision Review section of the Utah Public Utilities?

6     A.   I am not.

7     Q.   I assumed as much.  And so I'm not -- and these

8 questions I'm going to ask you, I'm not asking you for

9 any legal determination.  What I want to do is bring the

10 issue to a head and then ask you about the remaining

11 documents in the pile.

12          So I'm going to read just 54-17-403(1), which is

13 the very top paragraph of that document.  It says,

14 "Except as otherwise provided in this section, if the

15 commission approves any portion of an energy utility's

16 resource decision under Section 54-17-402, the commission

17 shall, in a general rate case or other appropriate

18 commission proceeding, include in the energy utility's

19 retail rates the state's share of costs:

20          "(i) relevant to that proceeding;

21          "(ii) incurred by the energy utility in

22 implementing the approved resource decision; and.

23          "(iii) up to the projected costs specified in

24 the commission's order issued under Section 54-17-402."

25          Now, without asking you for an interpretation,
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1 let me just tell you it's my understanding under Utah law

2 that when a utility -- in this case DEU -- comes to the

3 commission with a project for which it seeks preapproval,

4 and it obtains that preapproval from the commission, it

5 is entitled under the statute to recover the costs,

6 including the projected costs specified in the order.

7          And before I move on, I just want to give you

8 the opportunity, if you have any different view, of what

9 I've just read.

10          MR. MOORE:  Objection.  That asks for

11 interpretation of a statute.  Legal question.

12          I don't know where this is going, but it seems

13 to me, the question is based on his understanding of the

14 statute.  A question based even on Mr. Sabin's

15 understanding of the statute would be legal in nature,

16 and therefore objectionable.

17          CHAIRMAN LEVAR:  I think I'm going to agree with

18 you with respect to the question of, Do you have any

19 different understanding of the statute?

20          I think a question like, Are you aware of this

21 statute? is probably permissible.

22          MR. SABIN:  That's fine.  I'll move on.

23     Q.   (BY MR. SABIN:)  Let me just read into the

24 record, then, the second portion of the statute that

25 we'll talk about in a second.  It's Subsection 1(c),
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1 which is at the bottom of the same -- of that first page.

2          "If the commission approves a request for

3 approval of rural gas infrastructure development under

4 Section 54-17-402, the commission may approve the

5 inclusion of rural gas infrastructure development costs

6 within the gas corporation's base rates if" the three

7 requirements set forth below that have been met.  Okay.

8 So just keep that in mind, Mr. Defever.

9          And what I'd like to do now is, in your stack,

10 there are a number of orders.  And the first order I'd

11 like to bring to your attention is an order issued

12 October 25, 2019.  And the way you'll identify it is the

13 docket number is 19-057-13.  Tell me if you've got that

14 there.

15     A.   Yep.

16     Q.   That's going to be DEU Exhibit No. 11, okay.

17 And let me represent to you, for sake of saving time,

18 that this is the order in which the Commission approved

19 the Company's cost recovery for the LNG facility, okay,

20 which on your Exhibit 2.2D is the very first contingency

21 item on that list that we just reviewed.

22     A.   Okay.

23     Q.   Okay.  So what I want to do is have you look, if

24 you can, at -- we're going to go to page 15 of that

25 document, and you'll see there's a section on project
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1 costs under Sub (d).  Do you see that?

2     A.   Yes.

3     Q.   Would you mind -- I'm sorry, would you mind

4 reading that paragraph into the record.

5     A.   "Based on the results of the competitive RFP

6 process, DEU's quantitative and qualitative evaluation of

7 the RFP bids, and DEU's and DPU's testimony and

8 documentary evidence discussed in this order and

9 otherwise contained in the record, we find that the

10 amount presented in DEU Highly Confidential Exhibit 1.0

11 page 10, line 244 is the approved projected cost for

12 DEU's self-owned LNG facility.  Any increase to this

13 approved cost must be brought before the PSC in

14 compliance with Utah Code 54-17-404."

15     Q.   Now, sir, subject to check, would you agree with

16 me that if I were to go and pull out the highly

17 confidential exhibit that was filed in that proceeding

18 for the project costs, that the contingency amount you

19 are raising is included within that project cost summary?

20          MR. MOORE:  I would object.  That is, again, a

21 legal question.  He's asking about whether the order

22 includes the contingency.  He's identified the order and

23 the contingency -- and the contingency, but I think

24 asking whether it's covered in the order is a legal

25 question.
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1          CHAIRMAN LEVAR:  Mr. Sabin, would you respond to

2 that motion -- objection?

3          MR. SABIN:  Yeah, I don't think I'm asking --

4 oh, go ahead.  Sorry.

5          CHAIRMAN LEVAR:  I said "motion," I meant to say

6 "objection."  Sorry.

7          MR. SABIN:  I don't think I'm asking him for

8 what's included in the order.  What I'm saying is that if

9 I were to pull -- we can go -- all of these are very

10 highly confidential documents, and it's going to require

11 us to close the proceeding and move people out.  If we

12 want to go pull those open, and we can.

13          I'm just trying to understand:  Does he know

14 that the contingency costs that he's talking about were

15 in the approved costs we provided to the Commission

16 before you issued this order?  That's the issue.

17          CHAIRMAN LEVAR:  Yeah, I think I'm not going to

18 sustain this objection.  It seems to me he's asking about

19 two dollar amounts and whether, in your view, one is

20 included in the other.  I don't see that necessarily as a

21 legal interpretation, if the witness has an opinion on

22 the --

23          THE WITNESS:  Yeah, I don't know.  I don't know

24 what's on that document.

25     Q.   (BY MR. SABIN:)  Okay.  Do you have any reason
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1 to believe that those project costs did not include the

2 contingency amount you were talking about in your

3 Exhibit 2.2D?

4     A.   I do not.

5     Q.   Okay.  Now, the next document you have in front

6 of you should be an order from Docket 21-057-06.

7     A.   Yes.

8     Q.   It should be -- this one relates to the Goshen

9 and Elberta project, which on your 2.2D is referred to as

10 the "Goshen EXT contingency amount."  And let me

11 represent to you that this is an order from the

12 Commission that approved the extension of gas service to

13 Goshen and Elberta, Utah, okay?

14          If you'll turn to page 6, very bottom of the

15 paragraph, if you'd read the bottom of that paragraph all

16 the way over onto the other page until you get to the end

17 of that sentence.  It's a long sentence.  But if you can

18 just read from the bottom paragraph, where it says, "In

19 specific consideration," over to the other side of the

20 page, okay?

21     A.   Okay.  "In specific consideration of the

22 requirements of the Voluntary Resource Decision Act, the

23 PSC finds DEU filed all of the information required

24 therein, as confirmed by DEU witness Mr. Summers' direct

25 testimony and his testimony at hearing.  In addition, the
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1 PSC finds that the proposed costs referenced in the

2 confidential direct testimony and attached to exhibits of

3 DEU witness Mr. Gill, are within the statutory cap set

4 forth in 54-17-403(1)(c) of the Act and therefore qualify

5 for inclusion in DEU's base rates, as confirmed by DPU

6 witness Mr. Orton's direct written testimony and his

7 testimony at hearing, and as further confirmed by all the

8 signatories in the Settlement."

9     Q.   Okay.  So same questions on this.

10          Do you, as you sit here, know whether or not the

11 contingency amounts you're objecting to in this general

12 rate case proceeding were included in the cost estimates

13 that were approved by the Commission in this order?

14     A.   I do not.

15     Q.   Do you have any reason to believe that they were

16 not?

17     A.   No.

18     Q.   Okay.  All right.  Let's go on to the next one.

19          MS. SCHMID:  If I may, would the Elberta and

20 Goshen order be DEU Cross-Examination Exhibit 12?

21          MR. SABIN:  Twelve, yes.  Thank you.  Appreciate

22 that, Trisha.

23          We'd like to get these all admitted into

24 evidence in a second.

25     Q.   (BY MR. SABIN:)  The next order is dated
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1 January 19, 2022; do you see that one?

2     A.   Yes.

3     Q.   Docket 21-057-12?

4     A.   Right.

5     Q.   Let me represent to you this is a Commission

6 order issued on January 19, 2022, that approved the

7 extension of gas service to Green River, Utah.

8          And I'm going to ask you, if you would, this is

9 DEU Exhibit 13 -- Cross Exhibit 13, thank you.  And we're

10 going to look, if you will, at page 9 of that document.

11 And there's a -- this is in an obvious place, but if you

12 go down about six lines you'll see that there's a

13 sentence that starts, "In addition" and goes on from

14 there.

15          Do you see that sentence?

16     A.   Yes.

17     Q.   Would you read that until you get to the word

18 "settlement."

19     A.   "In addition, the PSC finds that the proposed

20 costs referenced in the confidential direct testimony and

21 attached exhibits of DEU witness Mr. Messersmith, are

22 within the statutory cap set forth in 54-17-403(1)(c) of

23 the Act and therefore, qualify for inclusion in DEU's

24 base rates, as confirmed by DPU witness Mr. Cazier's

25 direct written testimony and his testimony at hearing and
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1 as further confirmed by signatories in the settlement."

2     Q.   Okay.  Same questions:  Do you know whether or

3 not the cost estimates that were approved by this

4 Commission to be included in base rates included the

5 contingency amounts that you object to in this case?

6     A.   I do not.

7     Q.   Do you have any reason to believe that they are

8 not?

9     A.   No.

10     Q.   Okay.  All right.  Last one.  This will be DEU

11 Cross Exhibit No. 14.  You should have in front of you an

12 order issued February 25th, 2020, in Docket

13 No. 19-057-02.

14     A.   Got it.

15     Q.   For your benefit, just so you know, this is the

16 order from the Commission's -- the Commission's order

17 from the last rate case proceeding for DEU, okay?

18     A.   Okay.

19     Q.   If you'd turn to page 20 -- or not 20, excuse

20 me.  It is page -- page 11, excuse me.  All right.  We're

21 going to just read that paragraph, and this has to do

22 with the tracker mechanism and what the Commission ruled

23 on in regards to that.  And we'll -- we're going to go

24 over and talk about some other stuff in a minute.

25          But would you mind just reading the bottom
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1 paragraph of that order.

2     A.   "DEU has tracked all costs related to

3 replacement infrastructure through the ITP since DEU's

4 last general rate case (GRC) and includes them as part of

5 the revenue requirement it seeks in this case.

6 Therefore, DEU proposes that upon new base rates taking

7 effect, the ITP surcharge will be reset to $0.00.  DPU

8 testifies 'the costs accounted for in the [ITP] were

9 appropriate and reasonable' and recommends 'they be

10 included in general rates for the pending general rate

11 case.'  We therefore find and conclude that DEU's

12 proposed rate base treatment of past ITP investment

13 amounts is just unreasonable.  We also conclude setting

14 the ITP balance to zero as appropriate."

15     Q.   Okay.  Thank you very much.

16          Now, I want you to assume for the next group of

17 questions, that in every one of these cases that we've

18 just reviewed, that the Company did include contingency

19 costs -- projected contingency costs relative to each of

20 these projects; do you have that in mind?

21     A.   Okay, yes.

22     Q.   Given that, wouldn't you agree with me that the

23 Commission has the ability and has the authority to

24 approve the inclusion in base rates of the projected

25 costs, so long as it determines that those projected
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1 costs are reasonably based?

2     A.   It does.

3     Q.   And if the Commission has, in fact --

4          CHAIRMAN LEVAR:  I think Mr. Moore is trying to

5 make an objection.

6          MR. MOORE:  Yes.  Again, I think he's asking for

7 a legal conclusion.  He's posing a legal conclusion, and

8 asking a nonlawyer if he agrees with that.

9          CHAIRMAN LEVAR:  I think I agree that that last

10 question, even though it's already answered, asked for an

11 interpretation of 54-17-403.

12     Q.   (BY MR. SABIN:)  Okay.  You then take the

13 position in this case, Mr. Defever, that contingency

14 costs cannot be included because they are unknowable and

15 cannot be demonstrated with any degree of certainty.

16          Do I understand your testimony correctly?

17     A.   Not exactly.  I say they are not known and

18 measurable, not that they're unknowable.

19     Q.   Okay.  And if the Commission has previously

20 approved projected costs, which those are in every case,

21 the ones that I have just read to you, don't you agree

22 that the Company can -- and has in the past --

23 demonstrate to the Commission sufficiently that to

24 satisfy the Commission, that projected costs can be

25 included in base rates?
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1     A.   I do not.

2     Q.   You do not agree with that?

3     A.   Correct.

4     Q.   And why don't you agree with that?

5     A.   Could you restate it?

6     Q.   Sure.  If the Commission has previously approved

7 for the inclusion of base rates projected costs that

8 include contingency amounts of the very same contingency

9 costs you are talking about in your testimony, doesn't

10 that demonstrate, Mr. Defever that, in this jurisdiction,

11 the Company can demonstrate, using projected costs,

12 including contingency, to a sufficient certainty, that

13 the Commission approves them for inclusion in base rates?

14          MR. MOORE:  I still think that's a legal

15 question.  He's asking about the Commission's authority.

16          His questions make his argument for him, and

17 that's fine.  But I think questions about how -- how the

18 Commission's authority to include rates, based on the

19 last rate case and this statute, is asking about the

20 Commission's power in this jurisdiction.  It's not a --

21 so I still think that's a legal question.

22          CHAIRMAN LEVAR:  Would you like to respond

23 Mr. Sabin?  Because I think I agree with Mr. Moore,

24 unless you can convince me otherwise.

25          MR. SABIN:  I don't think I asked about your
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1 authority.  I asked whether the Company has the ability,

2 including in instances where there's a contingency

3 included, to demonstrate to this Commission with

4 sufficient certainty that it has been approved as a

5 legitimate, recoverable cost.  That has nothing to do

6 with your authority or a legal interpretation.  That just

7 simply has to do with a dispute about -- with

8 Mr. Defever.  He claims any contingency amount cannot be

9 approved by this Commission because it's not known and

10 measurable.  And I'm demonstrating to him that we have

11 done that very thing in occasion after occasion after

12 occasion before this Commission and had it approved.

13          CHAIRMAN LEVAR:  I may have misunderstood your

14 question.  I thought you were asking if the Commission

15 has authority following -- so why don't you restate the

16 question, and I'll listen super close.

17          MR. SABIN:  Well --

18          CHAIRMAN LEVAR:  Especially with Mr. Moore's

19 objection and mine.

20     Q.   (BY MR. SABIN:)  I'll try and break this down

21 maybe in a simpler fashion.

22          I think we covered this, but I want to make sure

23 we're clear.  Your position is that contingency amounts

24 are never appropriate on these projects because they are

25 not known in measurable amounts?
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1     A.   Correct.

2     Q.   Okay.  So I'm asking you to assume, for the sake

3 of the remainder of my questions that, in fact, in every

4 one of these five cases we've just covered, the very

5 contingencies you're objecting to were included in cost

6 projections and were approved.

7          Do you have that in mind?

8     A.   Yes.

9     Q.   My question to you is:  Given that, isn't it

10 true that the Company has, in the past and can in the

11 future, presumably, demonstrate to the standard

12 applicable in Utah that contingency amounts can be

13 recovered in base rates?

14          CHAIRMAN LEVAR:  I'm not sure I see the

15 distinction between asking whether the utility can, under

16 the statute, or whether the Commission can approve under

17 the statute.  I think we have Mr. Defever's position on

18 contingencies on the record.  And I think we have your

19 position on the statutes relative to those on the record.

20 But I tend to think that that's still asking for a legal

21 interpretation.  It's a close call, I recognize, but --

22          MR. SABIN:  I'll just note for the preservation

23 of the record that he's taking the position that the

24 standard in the state of Utah is a known and measurable

25 standard, where we cannot establish as a matter of law
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1 these costs because they are not known and measurable.

2          THE WITNESS:  That is not --

3          MR. MOORE:  Objection.  That's outside --

4          CHAIRMAN LEVAR:  Actually, let's clarify this,

5 because I'm not sure I see a difference between what

6 Mr. Sabin just said and the previous answer by

7 Mr. Defever.  It seemed to me like he was giving an

8 accurate summary of Mr. Defever's previous answer.

9          THE WITNESS:  I can clarify it.

10          CHAIRMAN LEVAR:  I'm not going to sustain an

11 objection to that.  If you have a further question --

12          MR. SABIN:  I can move on at this point.

13          CHAIRMAN LEVAR:  So my understanding is, we have

14 an objection to that summary by Mr. Sabin.  And I'm not

15 going to sustain that one.

16          MR. MOORE:  Oh, well ....

17          MR. SABIN:  I'm ready to move on.  I think the

18 Commissioners get the issue, and I'm content that, if

19 this witness does not want to go there, I understand.

20 And if Mr. Moore doesn't want to go there, that's fine.

21 I think we made our point.

22          THE WITNESS:  I was willing to go there.  I

23 didn't state the objection.

24     Q.   (BY MR. SABIN:)  I don't mean you, personally.

25 "You" -- the royal "you" in the sense of the Office of
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1 Consumer Services.

2          So I want to go back to your Exhibit 2.2D, the

3 list of projects there.  I just want to make sure we're

4 clear that, on that list of projects, both the Magna LNG

5 facility is on there; the Goshen extension; the -- the

6 FLIHP replacement program, which is part of the tracker;

7 and the Green River extension there at the bottom.

8          I want to just note that those are all projects

9 that are covered by this -- these orders.  Do you have

10 any reason to disagree with that?

11     A.   No.

12     Q.   Okay.  And with respect to the other items on

13 2.2D, do you know, as you sit here, whether or not the

14 Company has come and obtained Commission approval on each

15 of those other projects?

16     A.   I do not know.

17     Q.   Okay.  And do you know, as you sit here, whether

18 the Company has submitted to the Commission proposed

19 costs that contain contingency amounts on each one of

20 those projects?

21     A.   Isn't that what this response is saying?

22     Q.   That's what I'm asking you, is if that's your

23 understanding.  But if that's your understanding --

24     A.   That each of these projects contain

25 contingencies, and they are asking -- they are requesting
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1 recovery of these costs.

2     Q.   Right.

3     A.   That's my understanding.

4     Q.   Okay.  Thank you.

5          CHAIRMAN LEVAR:  Mr. Sabin, I'm sorry to

6 interrupt.  As I've been thinking about what I handled

7 about two minutes ago -- I'm sorry for interrupting your

8 continuity.  But when I overruled Mr. Moore's objection

9 to your restatement of his answer, procedurally,

10 overruling that should have given Mr. Defever a chance to

11 respond in terms of whether he -- I think you were asking

12 him -- I mean, you were clarifying for the record, but I

13 think it's also the form of a question of whether he

14 agrees with that.  So I should have given him, after --

15 after a ruling to the objection, a chance to respond to

16 your summary.

17          The most technically accurate way to correct

18 that would be to have the court reporter reread the

19 questions.  But do you -- do you want me to do that, or

20 do you remember the summary?

21          THE WITNESS:  Yeah.  My understanding is he was

22 saying that I was saying that these contingencies, that

23 the Commission cannot allow these contingencies.  That's

24 not my position.

25          My position is that they should not.  I know
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1 they have, in the past, allowed contingencies.  So I

2 can't say they can't, I'm saying they should not because,

3 again, they're not known and measurable.

4          CHAIRMAN LEVAR:  Thank you.  I apologize for the

5 continuity problem I just caused.  But on reflection, I

6 thought I should go back there.

7          MR. SABIN:  That's fine.  No problem.

8     Q.   (BY MR. SABIN:)  I think you agree, Mr. Defever,

9 in your testimony, if I understand it right, that you

10 agree with Mr. Stephenson, at least in one respect, that

11 the Company's estimates for both its costs and the

12 actuals on these projects have been very close -- have

13 been very close, indeed, within less than 1 percent on

14 every -- collectively.

15          Do I understand you correctly, that you agree

16 with that?

17     A.   I do not.

18     Q.   You do not.  All right.  Let's go to DEU

19 Exhibit 3.37R.  Tell me when you have that open.

20     A.   What's it, 3. --

21     Q.   37R.  It's the tracker, budget and spend.

22     A.   Is that something you can give to me?

23     Q.   I don't have a hard copy of it.

24     A.   It's 3 -- what is it?

25     Q.   3.37R.
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1     A.   Okay.

2     Q.   It was attached to -- we may have right here,

3 actually.

4     A.   Great.

5          MR. SABIN:  Is it okay if Mr. Stephenson walks

6 up that document?

7          CHAIRMAN LEVAR:  Yes.

8          THE WITNESS:  Oh, yes.

9     Q.   (BY MR. SABIN:)  Do you remember reviewing this

10 exhibit as part of Mr. Stephenson's rebuttal testimony?

11     A.   If not this exact exhibit, one similar.

12     Q.   Yeah.  There were a number of exhibits.  It's

13 true, isn't it, that in the materials that the Company

14 has provided, that it has demonstrated over a period of

15 years that it is within less than 1 percent of the

16 difference between projected and actual costs on these

17 projects?

18     A.   Well, what I would say is, at the end of the --

19 is it eight years?  At the end of the eight years, the

20 totals are similar.  But I don't -- I think -- that's

21 similar if -- for example, if my wife sent me to the

22 grocery store with $100 and a list of groceries, and I

23 come back with $100 worth of chocolate, that's what I

24 feel like could be going on here, because it doesn't

25 break down what projects occurred, which were completed.
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1          Because if every project is brought under

2 budget, that's great.  But we don't know, it could just

3 be one of the projects that's eating up the entire cost.

4 So I feel like this chart is insufficient to make any

5 point like that.

6     Q.   And you had the opportunity during this rate

7 case, Mr. Defever, to send data requests to the Company,

8 right?

9     A.   Yes, I did.

10     Q.   Did you, in any of your data requests, ask for

11 or obtain evidence demonstrating that the Company was

12 misspending money or was in some way improperly inflating

13 its charges on any of its projects?

14     A.   Well, that is my position, that these

15 contingencies are improperly inflating it.

16     Q.   Well -- and I'd like to -- I don't think you're

17 answering my question.

18          Do you have any evidence that the Company has

19 actually inflated any costs or overcharged ratepayers for

20 a project or, you know, inflated expenses that -- to make

21 a project more expensive than it otherwise should be?

22     A.   I still feel like contingencies may fall under

23 that description, because it does make the projects -- it

24 can make the projects more costly than they should be.

25     Q.   And I guess the Office of Consumer Services and
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1 the Division of Public Utilities have the ability to look

2 into the Company's performance on any project; isn't that

3 true?

4     A.   I'm not sure.

5     Q.   Do you have any awareness of what the consumer

6 advocates and consumer representatives -- what authority

7 they have, at all, to look into these things?

8     A.   Yeah, I have some understanding, I just don't

9 want to say for sure, but that sounds reasonable.

10     Q.   Okay.  And are you aware of any instance where

11 the Division or the Office has come through and audited

12 these projects or looked into them and discovered that

13 there was any type of impropriety in the cost or the

14 expenses the Company charged for the projects?

15     A.   No, I'm not aware of that.

16     Q.   Okay.  We are also going through, the last few

17 years, a pretty unique experience in our economy, are we

18 not, where costs or inflation is going up very steeply at

19 this point?  Wouldn't you agree with that?

20     A.   Yeah.  Yeah.

21     Q.   So you --

22     A.   Inflation has gone up, yes.

23     Q.   You might estimate a cost, say, in 2020.  And by

24 the time you get to 2022, your steel costs have gone up

25 by 30 percent.  That's a situation, similar to what we
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1 are going through right now; isn't that true?

2     A.   It is, but I want to clarify my position.  I'm

3 not saying they shouldn't be allowed the amounts that

4 they spend, I'm saying they should only be allowed the

5 amounts they spend.  Like, I'm not taking the amounts out

6 for good, they can request them in a future case.

7     Q.   Okay.  Well, then, let me ask this follow-up:

8          Are you aware of any instances where they

9 haven't spent the amount for these particular projects or

10 very close when you take all the projects into account?

11     A.   You're asking me the same thing this chart

12 shows, that the total over the years is similar.

13     Q.   Yeah.  Right.

14     A.   But, again, that's not -- that doesn't provide

15 any useful information.

16     Q.   Well, I guess I'm trying to understand how if

17 the Company is coming forward with projected costs and it

18 estimates that there's going to be inflation or supply

19 chain delays or other things, and it can't determine in

20 advance exactly which one of those buckets is going to go

21 up, but it knows from its own experience that it almost

22 always does, if not always --

23     A.   I don't see how it could know that.  How can you

24 know that some costs may go up and some may not, but

25 they're going to equal out?  That doesn't make sense to
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1 me.

2     Q.   No, that's not -- let me make sure you

3 understand where I'm coming from.

4          You're assuming that a contingency means that

5 it's something that may not happen.

6     A.   This is the definition of a contingency.

7     Q.   And I'm suggesting that a contingency also might

8 be that you know something else is going to be expensive,

9 you just don't know which category it's going to fall

10 into.  So you still call it a "contingency," you just

11 don't know exactly where the money is going to have to

12 go.  Isn't that also true in the industry that that

13 happens?

14     A.   I would not call it a contingency.  If you know

15 the amount is going to be spent, then that's not a

16 contingency.

17     Q.   Do you have any reason to believe that these

18 increases in cost or that these contingency amounts,

19 whether they're the result of third-party increases in

20 cost or the Company increases in cost?  Did you do any

21 research into that?

22     A.   Could you restate the question.

23     Q.   Sure.  These cost contingencies, or the

24 increases over what -- you know, over specific amounts,

25 do you know whether those relate to third-party costs or
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1 the Company's own costs?

2     A.   Are you asking about contingencies that already

3 happened, or the ones that they're requesting?

4     Q.   Well, these have all already happened.  These

5 projects are either done or in the process of being done.

6     A.   Right.  But again, this is a critical point of

7 what's missing from this chart.  It doesn't even show

8 where the contingencies occurred.  Like, for instance,

9 like we're debating whether these contingencies occurred

10 or not.  But if the Company wants to show that these

11 contingencies did occur or will or likely occur, that

12 they know they will occur, why didn't they provide a

13 chart that says, Here's the contingencies we said were

14 going to happen, and they happened?  That seems like that

15 would be more useful and to the point.

16     Q.   Well, I understand your point, but I don't think

17 it's getting -- I guess we're not -- we're talking past

18 each other.  Because if the amounts they're estimating

19 are their attempt to account for project costs they

20 believe will occur, and they provide evidence of why they

21 believe they will occur in these dockets --

22     A.   Yeah, that's what I'm saying.  I'm saying it

23 doesn't provide evidence.  Because let's say there's --

24 how many projects over these years?  Let's say they

25 requested 30 projects, and they budgeted 550 million.

Page 421

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          Well, they come back, and they say, Well, we're

2 close, it's 553,000,000.  We don't know if all 30

3 projects were done.  It could have been 15 projects.  It

4 could have been one.  So again, based on this chart, we

5 just don't have that information.

6     Q.   That's why I started where I started,

7 Mr. Defever, because in these dockets, there has been an

8 evidentiary showing to prove up the costs and the

9 reasonableness of the costs in advance of collecting

10 them; do you understand that?

11     A.   Say that again.

12     Q.   In each of these --

13          MR. MOORE:  Objection.  I think that misstates

14 the record.  That's what we're arguing about.

15          CHAIRMAN LEVAR:  I think it's a fair question to

16 ask, if Mr. Defever agrees with the statement.

17     Q.   (BY MR. SABIN:)  Mr. Defever, would you be

18 satisfied, if in each of these dockets, when the Company

19 came in to request approval of these projects, the

20 Company put witnesses and documents and evidence in the

21 record to demonstrate to the Commission's satisfaction

22 that the costs, including contingencies, were reasonable

23 estimates, reasonable projections of what the costs for

24 the project would be?

25     A.   Absolutely not.  I don't always agree with the
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1 Commission's decisions.  They may think they've received

2 enough evidence, often the case, I don't think they have.

3     Q.   So in this case, if that occurred, if the

4 Commission has received evidence, and they made a

5 decision, you just might disagree that they -- you don't

6 believe that they have -- that it was a good decision to

7 approve cost contingency?

8     A.   Right.  That could happen.

9     Q.   Okay.  All right.  That's fine.

10          It's true, is it not, we sent you a DR, the

11 Office, in particular you a DR, asking in other

12 jurisdictions if Commissions have approved

13 contingencies -- because you take the position, you cite

14 to one decision from one Commission that is disapproving

15 contingencies, but we sent you a DR asking about other

16 jurisdictions.  And it's true, is it not, that you

17 responded, or the Office responded that jurisdictions,

18 just like Utah, have approved contingency amounts for

19 recovering base rates?

20     A.   Right.  I've seen it both ways, some have been

21 approved, some have been disapproved.

22     Q.   Thank you.  All right.  We're going to switch

23 topics now.  I'd like to talk about insurance for a

24 moment.  You referenced during your -- before I do that,

25 I'm sorry, let me just do this.
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1          MR. SABIN:  Mr. Chair, I'd like to move for

2 admission of exhibits, DEU Cross Exhibits 10, 11, 12, 13,

3 14, yeah -- and 14.

4          CHAIRMAN LEVAR:  Please indicate if anyone

5 objects to that motion.

6          I'm not seeing or hearing any, so the motion is

7 granted.

8          MR. SABIN:  Thank you very much.

9          (Exhibit DEU Cross 10, 11, 12, 13, 14

10              were admitted into the record.)

11     Q.   (BY MR. SABIN:)  Do you recall, sir, that you

12 just talked about in your statement that you've used a

13 five-year average to estimate insurance costs, and

14 Mr. Stephenson has used a shorter period of time.  And

15 your position is you should use an average for those

16 particular costs, and you disagree with Mr. Stephenson

17 by not -- in that he has not used an average; is that

18 right?

19     A.   I'm not familiar with Mr. Stephenson's

20 adjustment.

21     Q.   I'm not talking about adjustment.

22     A.   Or his average, I'm not -- I wasn't aware that

23 he used any average.  Oh, Mr. Stephenson, I'm sorry.

24 Could you start over?

25     Q.   Let me start again.  Sorry about that.
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1          Mr. Stephenson, over here, who testified

2 earlier, he's your opposite in revenue requirement

3 issues.  So whenever I refer to "him," I'm referring to

4 Mr. Stephenson there.

5          As it relates to insurance, other insurance,

6 workers' compensation and other insurance, my

7 understanding is you take issue with Mr. Stephenson's

8 position because you believe a five-year average should

9 be used for those costs, and he disagrees with that; is

10 that right?

11     A.   For those -- for those two particular costs?

12     Q.   Yes.

13     A.   Yeah, I did find a five-year average to be more

14 appropriate than -- I think he just inflated, assumed

15 it would be -- assumed it, the 2020 year and just assumed

16 inflation.  Even if the cost goes up and down every year,

17 you can't assume it's going to go up.  It doesn't make

18 sense.

19     Q.   So he's used a shorter period of time to

20 calculate his figure, and you've used a five-year

21 average.  That's how I understand the difference.

22     A.   I don't think he used any average, I think he

23 just used the most recent amount.

24     Q.   He used a historical figure and then grossed it

25 up through the test period, is my understanding; is that
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1 right?

2     A.   Yes.

3     Q.   Okay.  So I'm going to hand you two documents,

4 or Mr. Mendenhall is, on some other issues, where you

5 sent us --

6     A.   I think I may have those, if they're in your

7 exhibits.  Yes.

8     Q.   Do you have those?

9     A.   Yes.

10     Q.   All right.  I'm showing you -- the first one

11 is -- I'm going to have you mark is OCS2.61.  That one

12 will be marked as 15.  And the other one will be marked

13 as 16, okay?  You follow?

14     A.   Yes.

15     Q.   Let's look at 15 for a second.  This was a

16 question --

17     A.   Fifteen is 2.61?

18     Q.   Yes, 2.61.

19     A.   Okay.

20     Q.   Now, the Office sent a data request, asking

21 about training expenses over the five-year period prior

22 to the test period; do you see that?

23     A.   Yes.

24     Q.   And the Company reported the numbers.  And if

25 you use the five-year average, the amount would be more
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1 than what the Company is seeking here; isn't that right?

2     A.   Correct.

3     Q.   The Company could have included in revenue

4 requirement an additional amount by using the average.

5 And I note that you didn't take the position that on this

6 particular kind of expense, that a five-year average

7 should be used, right?

8     A.   I didn't take any position on this one.

9     Q.   The numbers have varied over each year, right?

10     A.   Correct.

11     Q.   In some cases as much as by $100,000 or more?

12     A.   Yes.

13     Q.   But I don't see you making a recommendation in

14 this case that the Company should have used a five-year

15 average and increase the revenue requirement.

16     A.   Right.  Because if I had made an adjustment to

17 this, it would probably be to lower it.

18     Q.   And why would that be, sir?

19     A.   Training expense.  For one thing -- again, I

20 don't know.  I say probably to lower it.  For one thing,

21 the Company has a differing level of employees.  You

22 know, they're expecting to have 924 employees, but they

23 only have 897, I think, so that would -- assuming there's

24 training for new employees, that would lower the cost.

25     Q.   Okay.  But I guess the point is, you didn't
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1 make -- you didn't propose an adjustment here to increase

2 and use a five-year average like you did for the others?

3     A.   Right.  Every adjustment is different.  Training

4 expense, we look at different things, again, like to

5 budget employees, what kind of training.  One of these

6 years it could be a training that they no longer do, so

7 wouldn't it be appropriate -- like some of these costs, I

8 would need more information.  They may not belong in

9 there at all.

10     Q.   Well, help me understand.  You made an

11 adjustment to workers' compensation, and you didn't

12 adjust for the employee count differential, you just used

13 a five-year average.  So help me understand why you would

14 have done something different for training expenses.

15     A.   I'm not saying that I would have necessarily

16 built that in there, I'm saying that's a reason why I

17 wouldn't accept that amount.

18     Q.   Well, you accepted the workers' compensation

19 amount, which is based on the number of employees in the

20 Company?

21     A.   Right.  Well, that could be considered a

22 conservative adjustment or an adjustment that's in the

23 favor of the Company.

24     Q.   Okay.  Let's go to Exhibit 16.  This is 2.29.

25 Same thing, injuries and damages vary wildly, wouldn't
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1 you agree, over the five years?

2     A.   Oh, certainly, yeah.

3     Q.   And had the Company used a five-year average, it

4 could have included an additional $110,000 in revenue

5 requirement, and it elected not to do so; that's right,

6 isn't it?

7     A.   They didn't do it.  I don't know that they made

8 that decision.

9     Q.   Well, they didn't use a five-year average,

10 correct?

11     A.   That's right, I agree with that.

12     Q.   And you didn't recommend that a five-year

13 average should be used on this, even though the costs and

14 expenses each year varied wildly?

15     A.   Right.  But again, this is a different issue.

16 Injuries and damages very well may include costs that I

17 would throw out.  Without more information, I would never

18 make an adjustment like that.  I feel like there's just

19 not enough information to make that adjustment on that

20 one.

21     Q.   All right.  It's true, is it not, that in the

22 five-year period you're using for an average, the Company

23 went through -- was coming out of a merger, where there

24 was a large severance reduction -- or employees were

25 given an opportunity to take an early retirement.  There
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1 was a combination of two different entities, a

2 reshuffling of personnel and processes and systems.

3          Don't you think that it would be -- it would

4 skew the numbers of what we're really trying to

5 accomplish to use data from one of those years when you

6 have a -- maybe a one-time -- a

7 once-in-a-company-lifetime event, like a merger?

8     A.   I think during any five-year period, there's

9 reasons to say -- like, this isn't a good example, and

10 I'm not saying that's the best example, it's just the

11 best one I've seen.  I still prefer it over saying, Well,

12 we'll just use the last year.

13          I didn't read enough -- any information -- well,

14 like I said in my testimony -- or surrebuttal, they made

15 the claims, but they didn't really -- they said, for

16 instance, the -- the number or amounts were allocated

17 during certain periods, but they didn't tell me what

18 periods.  So how can I look at those numbers and know

19 what it means?

20          So in the end I was still -- the best I had to

21 work with was what they originally gave me.

22     Q.   So Mr. Stephenson has used the insurance costs

23 over the last two years, and his testimony is that

24 post-merger insurance costs have stabilized.  That's his

25 words, not mine.
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1          Do you have any reason to disagree with him

2 that, based on the Company's experience during the last

3 two years and post-merger, that it is now at a place

4 where those insurance costs are fairly predictable?

5     A.   Yes, absolutely.  No, absolutely, I do have

6 reason to believe that that's not true.

7     Q.   You have a reason to believe that that's not

8 true?

9     A.   Yes.

10     Q.   Okay.  What is your evidence that that's not

11 true?

12     A.   Again, that's in my -- I believe that's in my

13 surrebuttal.  He says the last couple of years are

14 relatively stable, but for one of the costs in the last

15 two years, it drops 20,000.  So I wouldn't call that

16 stable.

17     Q.   You think a difference from year to year of

18 $20,000 is an indication of a material difference?

19     A.   It depends on what that the original cost we're

20 looking at is.

21     Q.   Okay.  All right.  I want to move to a different

22 issue.

23          You object to the inclusion of Economic

24 Development Corporation of Utah costs?

25     A.   Yes, I do.
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1     Q.   Are you familiar with the Economic Development

2 Corporation of Utah?

3     A.   Just what I read on the exhibits that we sent.

4     Q.   Do you know what it does for the State of Utah

5 or businesses in the state of Utah?

6     A.   From the response provided by the Company, it

7 attracts investment and attracts new customers.

8     Q.   Do you believe that it's prudent for Dominion

9 Energy Utah to be aware as early as possible of areas

10 where the State of Utah is developing, both industrially,

11 commercially, and residentially?

12     A.   I mean, they're better off knowing it than not

13 knowing it, but I don't think they should be requesting a

14 lot of money from customers for it.  It's putting

15 customers -- like the basically the agreement is the

16 utilities provides for utility service to the customers,

17 they pay for it.  But now, they're, like, trying to get

18 the customers into -- let's get into attracting economic

19 development.  That's not -- to me, not part of the

20 original agreement.

21     Q.   I don't think I said that.  I said don't you

22 think that it would be prudent for the Company to know in

23 advance where the State of Utah is developing so that it

24 can build its infrastructure to serve both current and

25 future customers?
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1          So the example I would give for you, sir, is,

2 let's say that in a western part of Salt Lake City, there

3 is an industrial development going on.  Don't you think

4 that those customers out there would like to receive gas

5 service as soon as possible and have the Company thinking

6 ahead so that they're able to serve as soon as possible?

7 Doesn't that serve a customer purpose?

8     A.   You're talking about customers that haven't come

9 yet?

10     Q.   Sure.

11     A.   Yeah.  It's not serving a customer because that

12 customer doesn't exist.  That's not serving an existing

13 customer.

14     Q.   But it's true, isn't it, that the Company needs

15 to serve -- when customers move into the state and build

16 a home, we don't want them to wait a year for them to get

17 gas service, do we?

18     A.   I wouldn't want them to wait a year, but I also

19 don't want to ask the ratepayers to fund the attempt to

20 get those -- that information and those employees.  I

21 mean, it seems speculative.

22     Q.   Do you have any evidence that that's the reason

23 that DEU participates in the Economic Development

24 Corporation of Utah?

25     A.   When we asked what the -- what it does or what

Page 433

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1 the benefits were, they said it attracts investment, and

2 it attracts new consumers.  So that's my evidence.

3     Q.   And they also said that it helps them plan;

4 isn't that right?

5     A.   Yes, planning for the new customers that don't

6 exist yet.  So again, speculative.

7     Q.   Okay.  But don't you agree that -- I was a new

8 customer in 2003, but somebody else -- I paid for

9 somebody else to come in, and somebody else paid for me.

10 Isn't that the way that we work here in a growing

11 economy?

12     A.   Yeah.  But again, you're talking about customers

13 that may never even exist.  You know, it's one thing to

14 ask for you to pay it forward to a customer that actually

15 exists; but again, you're asking the ratepayers to pay to

16 try to get new customers.

17     Q.   That may be one purpose, and I'm not even

18 acknowledging that it is, but you just admitted --

19     A.   It says it in the response.

20     Q.   I'm just saying you just agreed with me a moment

21 ago that's not the only purpose.  There are lots of other

22 purposes that serve customer interests, right?

23 Growing --

24     A.   A lot more?  I don't know about that.

25     Q.   Well, have you done any effort to allocate how
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1 much of the cost goes towards business development versus

2 planning for community strategies, planning for

3 development, planning for providing customer service,

4 upgrading infrastructure, making sure the gas provision

5 is appropriate for specific areas, any of that stuff?

6     A.   No, I have not.

7     Q.   Okay.

8          MR. SABIN:  Mr. Chair, if you can give me just

9 one moment, I'm just going to --

10          CHAIRMAN LEVAR:  Why don't we take ten minutes.

11          MR. SABIN:  Okay, that would be great.  It's a

12 good stopping point.

13          CHAIRMAN LEVAR:  Let's come back, let's just say

14 2:40.

15      (A break was taken from 2:25 p.m. to 2:40 p.m.)

16          CHAIRMAN LEVAR:  Okay.  Good afternoon.  We will

17 go back on the record.

18          Mr. Sabin?

19          MR. MOORE:  Excuse me, could we have a couple

20 minutes?  I apologize.  We're looking for his summary.

21 Does he have it yet?

22          THE WITNESS:  Yeah.

23          MR. MOORE:  All right.  Thank you.

24          CHAIRMAN LEVAR:  So we're good?

25          MR. MOORE:  Yeah.
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1          CHAIRMAN LEVAR:  Okay.  Mr. Sabin.

2          MR. SABIN:  I need to move to have Exhibits DEU

3 Cross Exhibits 15 and 16 admitted into the record.

4          CHAIRMAN LEVAR:  Please indicate if anyone

5 objects to that motion.

6          Not seeing any objections, so the motion is

7 granted.

8            (Exhibit DEU Cross 15 and 16 were

9                admitted into the record.)

10          MR. SABIN:  With that, I have no further

11 questions at this time.

12          CHAIRMAN LEVAR:  Thank you.

13          Mr. Moore, any redirect?

14          MR. MOORE:  Some.

15

16                   REDIRECT EXAMINATION

17 BY MR. MOORE:

18     Q.   Mr. Defever, I'm going to direct you to your

19 direct testimony and your summary and ask you to read --

20 well, actually let me frame this.

21          Mr. Sabin has stated that your position and the

22 OCS's position is that for capital costs to be

23 recoverable, they must be either -- they must be known

24 and measurable, and that's it.  Could you -- could you

25 please read from your direct testimony page 6, Line 108
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1 to 111, and then, also, from your summary where you

2 address this same issue?

3     A.   Okay.  "If DEU is unsure whether the costs will

4 occur, they cannot be considered to meet the known and

5 measurable standard nor is it a reasonable forecast

6 method on which to set just and reasonable rates.

7          "Costs requested for recovery from consumers

8 must be known and measurable or based on well-supported

9 forecasted changes."

10     Q.   Then it's the OCS's position, is it not, that

11 for -- for capital costs to be recoverable, they must

12 either be known or measurable or well supported by

13 forecasted amounts?

14     A.   For me, that's the same thing.  But yes.  If

15 it's well supported, then that would be known and

16 measurable.

17     Q.   Thank you.

18          CHAIRMAN LEVAR:  Thank you, Mr. Moore.

19          Mr. Sabin, any recross?

20          MR. SABIN:  Just -- I want to follow up on that

21 question.

22                    RECROSS-EXAMINATION

23 BY MR. SABIN:

24     Q.   You were not -- you did not participate in the

25 proceedings where the Commission approved these
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1 infrastructure projects or extension projects, right?

2     A.   Correct.

3     Q.   Do you have any basis to believe that the

4 Company has not well supported the forecasted costs that

5 were --

6          MR. MOORE:  That's outside of direct.  I just

7 was clarifying the OCS's position.

8          CHAIRMAN LEVAR:  Give me a moment to think about

9 that.

10          I agree that you did not ask about those

11 specific projects, you were just asking about the

12 standard generally.  So I don't think the redirect opened

13 the door to questions about the specific projects.

14          MR. SABIN:  No further questions.

15          CHAIRMAN LEVAR:  Commissioner Clark, do you have

16 any questions for Mr. Defever?

17          COMMISSIONER CLARK:  No questions.  Thank you.

18          CHAIRMAN LEVAR:  Thank you.

19          Commissioner Allen?

20          COMMISSIONER ALLEN:  No questions.

21          CHAIRMAN LEVAR:  I don't either.  Thank you for

22 your testimony this afternoon.

23          THE WITNESS:  Thank you.

24          CHAIRMAN LEVAR:  Mr. Moore, anything else?

25          MR. MOORE:  That's all the Office has.  Thank
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1 you very much.

2          CHAIRMAN LEVAR:  Mr. Russell?

3          MR. RUSSELL:  UAE calls Mr. Kevin Higgins to the

4 stand.

5          CHAIRMAN LEVAR:  Good afternoon, Mr. Higgins.

6          THE WITNESS:  Good afternoon, Chairman.

7          CHAIRMAN LEVAR:  Do you swear to tell the truth?

8          THE WITNESS:  I do.

9          CHAIRMAN LEVAR:  Thank you.

10

11                     KEVIN C. HIGGINS,

12 was called as a witness, and having been first duly

13 sworn to tell the truth, the whole truth, and nothing

14 but the truth, testified as follows:

15

16                    DIRECT EXAMINATION

17 BY MR. RUSSELL:

18     Q.   Can you please state your full name for the

19 record and tell us who you work for.

20     A.   My name is Kevin C. Higgins.  I am a consultant

21 with the firm Energy Strategies.

22     Q.   And on whose behalf do you offer testimony in

23 this proceeding?

24     A.   The Utah Association of Energy Users.

25     Q.   And have you filed or caused to be prepared and
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1 filed some prefiled testimony in this docket?

2     A.   Yes, I have.

3     Q.   And specifically, the prefiled testimony that

4 you're referring to is the direct testimony labeled, "UAE

5 Exhibit RR1.0," as well as UAE Exhibits RR1.1 through 1.6

6 and the associated revenue requirement model.  That was

7 one of them, right?

8     A.   Yes.

9     Q.   And in addition, rebuttal testimony, labeled as,

10 "UAE Exhibit RR3.0," associated Exhibits RR3.1 through

11 3.5, and your rebuttal revenue requirement model, right?

12     A.   Yes.

13     Q.   And you also submitted surrebuttal testimony,

14 which was labeled as, "UAE Exhibit COS5.0," although I

15 think the exhibit labeling was incorrect; is that right?

16     A.   Yes.

17     Q.   Okay.  And what should that exhibit label have

18 been?

19     A.   It should have referred to "RR" instead of

20 "COS."

21     Q.   One of the things that happens when you have

22 cost of service and revenue requirement testimony due on

23 the same day.

24          And with respect to the testimony that we just

25 referenced, do you have any corrections to make?
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1     A.   I don't have any literal corrections that are

2 edits, but at Line 353, if I were asked the same

3 question --

4     Q.   353 of your --

5     A.   Of my direct testimony.  Thank you, Mr. Russell.

6          Line 353 of my direct testimony, if asked the

7 same question today, I would answer a little differently,

8 in that at the time I filed this direct testimony, I was

9 not aware that the Commission had never approved a

10 prepaid pension asset in rate base.

11          But after reviewing Mr. Stephenson's rebuttal

12 testimony, I was able to go back and confirm that in the

13 1999 rate case, there was a stipulation that included a

14 prepaid pension asset in rate base for Questar Gas.  It's

15 my understanding that that prepaid pension asset was no

16 longer included in rate base, starting with the 2002

17 case.  So I do need to clarify that response.

18     Q.   Thank you.  And other than that clarification,

19 if you were asked the same questions today that were

20 posed in your prefiled testimony, would you provide the

21 same answers?

22     A.   Yes.

23     Q.   Okay.

24          MR. RUSSELL:  At this point, I'll move for the

25 admission of Mr. Higgins' prefiled testimony.
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1          CHAIRMAN LEVAR:  Please indicate if anyone

2 objects to the motion.

3          I'm not seeing any objection.  The motion is

4 granted.

5     Q.   (BY MR. RUSSELL:)  Have you prepared a summary

6 of your testimony for us today?

7     A.   Yes, I have.

8     Q.   Please proceed.

9     A.   Good afternoon, Mr. Chairman and Commissioners.

10          My recommended adjustments to DEU's revenue

11 requirement are presented in Table KCH1R at Line 45 of my

12 rebuttal testimony.  These adjustments reduce DEU's

13 revenue requirement by a total of $28.7 million relative

14 to the Company's initially filed revenue requirement

15 increase of $70.5 million.  This reduction includes an

16 illustrative reduction to the Company's requested return

17 on equity from 10.3 percent to 9.5 percent, which is the

18 median return on equity approved by state regulators in

19 the United States for natural gas distribution utilities,

20 as reported by S&P Global Market Intelligence for the

21 12-month period ending July 31, 2022.

22          My recommended adjustments are as follows.

23          Number 1:  DEU proposes to increase labor O&M

24 expense by 13.8 percent relative to the 2021 base period.

25 I believe this increase is excessive.  My adjustment
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1 trims 3.7 percent off this cost increase by basing

2 test-year labor expense on the average actual full-time

3 equivalent employee count during the 13 months ending

4 June 2022.

5          The structure of this adjustment is nearly

6 identical to one that I proposed in Rocky Mountain

7 Power's last general rate case, which was accepted by

8 Rocky Mountain Power and then ultimately approved by the

9 Commission.  This adjustment reduces the Utah revenue

10 requirement by about $1.6 million.

11          Number 2:  In conjunction with this adjustment,

12 I also recognize a $1 million error that Dominion made in

13 its labor cost calculation that was revealed in a

14 discovery response to UAE as part of my investigation

15 into the Company's employee count.  Correcting this error

16 increases the revenue requirement by $1 million, thereby

17 reducing the net impact of my employee count adjustment

18 to $638,000.

19          Although the Company does not accept my employee

20 count adjustment, the Company does accept the $1 million

21 error correction.  Although my employee count adjustment

22 stands on its own merit, if the Commission is inclined to

23 accept the $1 million error correction that favors the

24 Company, I believe it would be all the more reasonable to

25 accept my employee count adjustment in tandem with it.
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1          Number 3:  DEU proposes to set pension expense

2 to zero for ratemaking purposes.  Even though pension

3 costs calculated pursuant to financial accounting

4 standards, or FAS, which I will refer to as F-A-S, is

5 actually projected to be a $21 million negative value or

6 credit in 2023.  The Company indicates that it is

7 capitalizing 52 percent of this negative value.

8          I recommend that the balance, which is

9 $9.7 million on a Utah-allocated basis be recognized as a

10 reduction to O&M expense in the revenue requirement.

11          In the alternative, customers should be released

12 from the obligation to pay for positive FAS pension costs

13 in the future.  By definition, over the life of a pension

14 plan, the cumulative sum of FAS pension cost, including

15 negative pension cost, will equal the cumulative sum of

16 the Company's funding contributions.  This means that

17 setting customer pension cost responsibility in rates

18 equal to FAS pension cost ensures that, by and large,

19 customer rates will fully fund the pension plan costs

20 over the life of the plan.

21          Selectively zeroing out pension expense in rates

22 when pension cost is negative but charging customers the

23 full FAS cost when pension cost is positive, will cause

24 customers to overpay for the pension cost over the life

25 of the pension plan.  Such a result would not be
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1 reasonable.

2          Number 4.  Dominion appropriately removed the

3 expense portion of the financially-related compensation

4 from the revenue requirement but included the capitalized

5 portion in rate base.  Since this cost should not be

6 recoverable from customers, the capitalized portion

7 should also be removed from the revenue requirement.

8 Specifically, I recommend that the capitalized incentive

9 compensation related to financial goals be excluded from

10 rate base in this case for 2021, 2022, and 2023 capital

11 additions which occurred since the last general rate

12 case.  This adjustment reduces the Utah revenue

13 requirement by approximately $333,000.

14          I also recommend that the gain on sale of the

15 Company's Bluffdale field office be amortized over five

16 years, beginning in August 2020.  My adjustment reduces

17 the Utah revenue requirement by around $520,000.  The

18 Office of Consumer Services makes a similar adjustment

19 but with a later starting period and, consequently, a

20 greater revenue requirement reduction.  The Company

21 accepted this adjustment in its rebuttal filing, and it

22 is incorporated into the stipulated revenue requirement

23 reduction the parties have provided to the Commission,

24 and which I support.

25          Finally, if the Commission approves the
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1 continuation of the infrastructure tracker program, I

2 recommend that the annual expenditures be capped at no

3 more than $77.4 million, without future adjustments for

4 inflation in order to provide a reasonable cost

5 containment for the tracker mechanism.  The

6 infrastructure tracker is a single-issue ratemaking

7 mechanism that allows the Company to avoid regulatory

8 lag, and the Company's capital expenditures are not

9 limited by their eligibility for the infrastructure

10 tracker program.

11          Dominion Energy Utah has a responsibility to

12 provide safe and reliable service, irrespective of

13 whether a tracker mechanism exists at all.

14          I believe it's reasonable to cap the annual

15 amount that is eligible for inclusion in this program

16 without a presumption that the Company is also entitled

17 to an additional inflation adjustment.

18          That concludes my summary.

19     Q.   Thank you, Mr. Higgins.

20          MR. RUSSELL:  I do have a couple of questions

21 before I turn the witness over to cross-examination.

22     Q.   (BY MR. RUSSELL:)  Mr. Higgins, have you been

23 monitoring the hearing on the live stream?

24     A.   Yes, I have.

25     Q.   Were you monitoring the hearing when
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1 Mr. Stephenson testified earlier today?

2     A.   Yes.

3     Q.   Okay.  During his testimony, I asked him a

4 question that was just referenced in your summary.  I

5 asked him if the cumulative sum of pension costs over the

6 life of the plan will equal the cumulative sum of the

7 utility's contributions to the plan.  In response to

8 that, he indicated that he had seen that in your

9 testimony but did not agree with it.

10          Do you recall that exchange?

11     A.   Yes.

12     Q.   And how do you respond to his testimony on that

13 point?

14     A.   I believe Mr. Stephenson is mistaken.

15          As I understood his answer to Mr. Russell's

16 question, Mr. Stephenson indicated that my

17 characterization wasn't complete, in that it did not take

18 into account earnings on the pension plan.

19          Mr. Stephenson is incorrect that any adjustment

20 needs to be made to my statement that over the life of

21 the pension plan, the sum of the FAS expenses -- the FAS

22 costs will equal the sum of the Company's cumulative

23 contributions.  There does not have to be some sort of a

24 modification to that calculation to account for earnings

25 on the pension plan.
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1          Earnings on the pension plan find their way into

2 the pension cost itself.  That is, if there are greater

3 earnings -- if expected earnings on the assets go up,

4 that lowers FAS pension costs.  Similarly, if there are

5 earnings that exceed what was expected, that is later

6 brought in to FAS pension costs, reducing it through the

7 amortization of unrecognized gains and losses.

8          So the statement I made that I repeated in my

9 summary is true as stated.  It does not require a further

10 qualification.

11     Q.   And was your statement on that point consistent

12 with a statement made by the Company's witness on this

13 point in the 2019 rate case?

14     A.   Yes.  How I characterize this situation is

15 completely consistent with the rebuttal testimony of

16 Dominion's witness Mr. Felsenthal in the last general

17 rate case from Lines 393 to 424.  While Mr. Felsenthal

18 disagreed with me on a number of items, it is evident

19 from that portion of his testimony there is no

20 disagreement between us about what occurs over the

21 lifetime of a pension plan.

22     Q.   Thank you.

23          MR. RUSSELL:  Mr. Higgins is now available for

24 cross-examination and Commission questions.

25          CHAIRMAN LEVAR:  Thank you.
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1          Ms. Schmid, do you have any questions for

2 Mr. Higgins?

3          MS. SCHMID:  No.  Thank you.

4          CHAIRMAN LEVAR:  Thank you.

5          Mr. Moore?

6          MR. MOORE:  No questions.  Thank you.

7          CHAIRMAN LEVAR:  Thank you.

8          Major Buchanan?

9          MAJOR BUCHANAN:  No.  Thank you.

10          CHAIRMAN LEVAR:  Ms. Clark or Mr. Sabin?

11          MR. SABIN:  No questions.  Thank you.

12          CHAIRMAN LEVAR:  Commissioner Clark?

13

14                     CROSS-EXAMINATION

15 BY COMMISSIONER CLARK:

16     Q.   Your last statements about the impact of your

17 contributions in relation to the liabilities that

18 accumulate over the lifetime of the plan -- that's the

19 context of the question I'm going to ask you, which is,

20 can you -- can you assess the $75 million extraordinary

21 payment that we talked about a lot in the last case in

22 relation to your statements?

23     A.   Yes.  The $75 million contribution by the

24 Company is considered a Company contribution to the

25 pension plan.  And over the lifetime of that plan, the
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1 FAS pension cost, which is what we use for ratemaking,

2 generally speaking -- which the Commission confirmed,

3 really, in your last order on the point as a general

4 proposition, with an exception for the last case.

5          Over the life of the pension plan, that FAS

6 pension cost, the sum of those FAS pension costs over the

7 life of the plan will equal the sum of the Company's

8 contributions, including the $75 million extraordinary

9 contribution that the Company made.

10          Does that address your question, Commissioner?

11     Q.   And so in your mind, then, the impact of failing

12 to recognize the negative expense in the revenue

13 requirement in this case is what?

14     A.   The impact is that if, in the future, there are

15 positive pension costs that the Company seeks to recover

16 in rates, and if at that time the Commission reverts back

17 to the practice of including the full FAS pension cost in

18 rates, then over the lifetime of the plan, customers will

19 overpay for the cost of the pension plan because the

20 negative pension costs were not recognized.  So then,

21 unless there is a -- in the future there is a -- an

22 adjustment that reduces customers' responsibility for

23 positive pension costs, then not recognizing these

24 negative pension costs today will result in a lifetime

25 mismatch over the cost of the plan, where customers will
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1 have overcontributed through ratemaking -- through the

2 standard ratemaking treatment of basing the revenue

3 requirement on the FAS cost.  They will have overpaid

4 their -- you know, for the cost of the plan.  That's the

5 implication.

6     Q.   Thank you.  I know some of that's repetitive to

7 what you had in your surrebuttal, but it's helpful to

8 hear it in connection with the questions of your

9 counsels.  Thank you very much.

10     A.   Thank you.  I appreciate the opportunity to

11 discuss it.

12          CHAIRMAN LEVAR:  Commissioner Allen?

13          COMMISSIONER ALLEN:  No questions.  Thank you.

14

15                     CROSS-EXAMINATION

16 BY CHAIRMAN LEVAR:

17     Q.   I think I'll be triply repetitive, because I

18 think you just answered it as your testimony.  But, you

19 know, when you used the phrase "lifetime mismatch over

20 the lifetime of the pension," could you explain again how

21 we should view that $75 million contribution in context

22 of -- if you're telling us the goal is to avoid a

23 lifetime mismatch, how does that $75 million fit into

24 avoiding mismatch?

25     A.   Well, the $75 million contribution made by the
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1 Company clearly counts in the column of the Company

2 contributions.  So that is a Company contribution.  And

3 so that will play -- that plays a role.  And that Company

4 contribution does have an impact on forward-going pension

5 costs because there are earnings on that contribution,

6 and so that reduces pension costs in the future.  Okay.

7          So -- but it will still remain the case that

8 over the life of the plan, that FAS pension cost, the sum

9 of all those FAS pension costs over each year will

10 mathematically equal the sum of the Company's

11 contributions, including the $75 million.  That -- the

12 FAS pension cost is designed such that that must be the

13 case.  That, you know, it's not intended to track

14 year-to-year cash contributions, but is intended to match

15 the lifetime contributions of any company to its pension

16 plan.

17          And so -- which is the reason why in ratemaking,

18 the typical convention around the country is to use FAS

19 costs as the basis for setting customer responsibilities

20 and rates for paying for a pension plan.

21     Q.   Okay.  If you'll excuse one more question from a

22 nonaccountant/noneconomist.

23          If we were to go with your primary

24 recommendation and make the adjustment for the negative

25 pension expense, and say that happens for a few more rate
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1 cases, at some point does that counterbalance the 75

2 million?  I mean, does it -- at some point will

3 ratepayers have paid that off?  And if there's a really

4 big logical fallacy in that, just tell me so I understand

5 it.

6     A.   If -- if the -- if you went with my

7 recommendation and recognized the negative pension costs

8 in rates, then you would be ensuring that over the

9 lifetime of the plan customers would pay for the -- would

10 pay for the Company's contributions to the plan,

11 including the $75 million.  It wouldn't be a direct

12 payoff of the 75 million -- of the $75 million, per se.

13 But it would ensure that over the life of the plan the

14 sum of the pension costs and, therefore, the customer

15 payments in rates would equal the totality of the

16 contributions that the Company made to the plan.  That's

17 how the FAS cost is structured, you know, by design.

18     Q.   Okay.  Thank you.  And one more question -- and

19 if your attorney wants to object to it on the basis of a

20 legal interpretation, that's fine.

21          If we did not accept your primary recommendation

22 on this issue and went with your secondary

23 recommendation, how exactly would we do that in terms of

24 saying if it's ever a positive in the future?

25     A.   Well, that's a great question.  I would suggest
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1 that the Commission offer a ruling that indicates that,

2 in consideration of not recognizing negative pension cost

3 in rates, that on a going-forward basis, the Commission

4 would expect that customers would no longer be subject to

5 positive pension costs in rates, with perhaps, you know,

6 the opportunity for the utility to make a request for

7 consideration under extraordinary circumstances in the

8 future.

9          So I think it would be a matter of resetting the

10 expectations that, you know, we have one set of

11 expectations coming into this -- into the last case where

12 rates incorporated the FAS costs.  And I believe that if

13 we're going to depart from those expectations when the

14 costs are negative, it would be reasonable to reset those

15 expectations going forward but also, perhaps, have the

16 opportunity for a later review, if circumstances warrant.

17     Q.   And I'm assuming inherent in that is relying on

18 all parties in these proceedings to remind future

19 Commission of those expectations?

20     A.   I'm doing my best.

21     Q.   That's all the questions I have.  Thank you for

22 your testimony this afternoon.

23     A.   Thank you, Mr. Chairman.

24          CHAIRMAN LEVAR:  Anything else from anyone?

25          MR. SABIN:  No.

Page 454

Advanced / CitiCourt - Veritext Companies
calendar-utah@veritext.com 801-746-5080



1          CHAIRMAN LEVAR:  Okay.  We will return for the

2 public witness hearing on Friday at 5:00.

3          Just to remind everybody, the notice says that

4 it starts at 5:00, and that anyone who is present by 5:30

5 will be given a reasonable opportunity to speak.

6          So we are -- the evidentiary hearing is

7 adjourned.  Thank you.

8            (The matter concluded at 3:10 p.m.)
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Utah Rules of Civil Procedure

Part V. Depositions and Discovery  

Rule 30

(E) Submission to Witness; Changes; Signing. 

Within 28 days after being notified by the officer 

that the transcript or recording is available, a 

witness may sign a statement of changes to the form 

or substance of the transcript or recording and the 

reasons for the changes. The officer shall append 

any changes timely made by the witness.

DISCLAIMER:  THE FOREGOING CIVIL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.  

THE ABOVE RULES ARE CURRENT AS OF APRIL 1, 

2019.  PLEASE REFER TO THE APPLICABLE STATE RULES 

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION. 



VERITEXT LEGAL SOLUTIONS 

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 

Veritext Legal Solutions represents that the 

foregoing transcript is a true, correct and complete 

transcript of the colloquies, questions and answers 

as submitted by the court reporter. Veritext Legal 

Solutions further represents that the attached 

exhibits, if any, are true, correct and complete 

documents as submitted by the court reporter and/or  

attorneys in relation to this deposition and that 

the documents were processed in accordance with 

our litigation support and production standards. 

 

Veritext Legal Solutions is committed to maintaining 

the confidentiality of client and witness information, 

in accordance with the regulations promulgated under 

the Health Insurance Portability and Accountability 

Act (HIPAA), as amended with respect to protected 

health information and the Gramm-Leach-Bliley Act, as 

amended, with respect to Personally Identifiable 

Information (PII). Physical transcripts and exhibits 

are managed under strict facility and personnel access 

controls. Electronic files of documents are stored 

in encrypted form and are transmitted in an encrypted 

fashion to authenticated parties who are permitted to 

access the material. Our data is hosted in a Tier 4 

SSAE 16 certified facility. 

 

Veritext Legal Solutions complies with all federal and  

State regulations with respect to the provision of 

court reporting services, and maintains its neutrality 

and independence regardless of relationship or the 

financial outcome of any litigation. Veritext requires 

adherence to the foregoing professional and ethical 

standards from all of its subcontractors in their 

independent contractor agreements. 

 

Inquiries about Veritext Legal Solutions' 

confidentiality and security policies and practices 

should be directed to Veritext's Client Services  

Associates indicated on the cover of this document or 

at www.veritext.com. 
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Title 54 Public Utilities 


Chapter 17 Energy Resource Procurement Act 


Part 4 Voluntary Request for Resource Decision Review 


Section 403 Cost recovery. (Effective 5/8/2018) 


Effective 5/8/2018 
54-17-403. Cost recovery. 


(1) (a) Except as otherwise provided in this section, if the commission approves any 
portion of an energy utility's resource decision under Section 54-17-402, the 
commission shall, in a general rate case or other appropriate commission 
proceeding, include in the energy utility's retail rates the state's share of costs: 


(i) relevant to that proceeding; 


(H) incurred by the energy utility in implementing the approved resource 
decision; and 


(iii) up to the projected costs specified in the commission's order issued under 
Section 54-17-402. 


(b) Except to the extent that the commission issues an order under Section 54-17-


404, any increase from the projected costs specified in the commission's order 


issued under Section 54-17-402 shall be subject to review by the commission 


as part of a rate hearing under Section 54-7-12. 


(c) If the commission approves a request for approval of rural gas infrastructure 
development under Section 54-17-402, the commission may approve the 
inclusion of rural gas infrastructure development costs within the gas 
corporation's base rates if: 


(i) the inclusion of those costs will not increase the base distribution non-gas 
revenue requirement by more than 2% in any three-year period; 


(ii) the distribution non-gas revenue requirement increase related to the 
infrastructure development costs under Subsection (1)(c)(i) does not 
exceed 5% in the aggregate; and 


(Hi) the applicable distribution non-gas revenue requirement is the annual 
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revenue requirement determined in the gas corporation's most recent rate 
case. 


(2) (a) Subsequent to the commission issuing an order described in Subsection (2)(2] 


(i) or (ii), the commission may disallow some or all costs incurred in connection 


with an approved resource decision if the commission finds that an energy 
utility's actions in implementing an approved resource decision are not prudent 


because of new information or changed circumstances that occur after: 


(i) the commission approves the resource decision under Section 54-17-402; 


or 


(ii) the commission issues an order to proceed under Section 54-17-404. 


(b) In making a determination of prudence under Subsection (2)(a), the 


commission shall use the standards identified in Section 54-4-4. 


(3) Notwithstanding any other provision of this chapter, the commission may disallow 
some or all of the costs incurred by an energy utility in connection with an 
approved resource decision upon a finding by the commission that the energy utility 
is responsible for a material misrepresentation or concealment in connection with 
an approval process under this chapter. 


Amended by Chapter 449, 2018 General Session 
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH - 


Request of Dominion Energy Utah for 
Approval of a Voluntary Resource Decision to 
Construct a Liquefied Natural Gas Facility 


DOCKET NO. 19-057-13 


ORDER 


ISSUED: October 25, 2019  


The Public Service Commission (PSC) approves Dominion Energy Utah's (DEU) 


resource decision to construct a self-owned liquefied natural gas (LNG) facility. 


1. PROCEDURAL HISTORY 


This docket arises from DEU's Application for Voluntary Request for Approval of 


Resource Decision ("Application") filed with the PSC on April 30, 2019, pursuant to Utah Code 


Ann. § 54-17-401, et seq., and Utah Admin. Code R746-440-1, et seq. Concurrent with the 


Application, DEU filed a Petition for Highly Confidential Treatment and Additional Protective 


Measures under Utah Admin. Code R746-1-601(2)(a), which the PSC subsequently granted.' 


The Utah Association of Energy Users (UAE) and Magnum Energy Midstream Holdings, LLC 


("Magnum") petitioned for and received leave to intervene in this docket. 


On August 15, 2019, the Division of Public Utilities (DPU), the Office of Consumer 


Services (OCS), and Magnum filed direct testimony. On September 12, 2019, DEU, the OCS, 


and UAE filed rebuttal testimony. On September 23, 2019, DEU, the DPU, the OCS, and 


Magnum filed surrebuttal testimony. 


On September 26 and 27, 2019, the PSC conducted a hearing on the merits of DEU's 


Application. DEU, the DPU, the OCS, UAE, and Magnum appeared and offered testimony. 


Order Regarding Petition for Highly Confidential Treatment and Additional Protective Measures Under Utah 
Administrative Code Rule R746-1-601(2)(a), issued May 17, 2019. 


DEU Cross EX. I  
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2. BACKGROUND 


DEU seeks PSC approval to construct a self-owned, on-system LNG facility consisting of 


a 15-million gallon LNG storage tank, an amine gas-pretreatment process, a liquid nitrogen 


refrigeration cycle, gas vaporization facilities, and a 14-inch diameter high-pressure line. We 


refer to these components collectively as the "DEU-owned LNG facility" or simply "Facility." 


The Facility's proposed liquefaction rate is 8.2 MMcfd and the proposed vaporization rate is 150 


MMcfd (or approximately 150,000 Dthlday). Application at 2. In its Application, DEU identifies 


the total cost of the Facility and proposes to have it in service in 2022, in time for the 2022-2023 


winter heating season. Direct Testimony of Gill at 8:216-17. DEU proposes to allocate the cost 


and benefits of the LNG facility solely to its sales customers because it contends the Facility will 


be "built and used for [their] sole benefit." See, e.g., Direct Testimony of Mendenhall at 18:449. 


a. DEU Asserts a Significant Risk Exists that Customers Could Suffer a Service 
Outage as a Consequence of an Extreme Cold Weather Event or Other 
Unpredictable Disruption of Its Supply. 


Based on historical and recent events occurring on its distribution system, and in other 


areas near its system, DEU contends a risk exists that a significant portion of DEU's gas supply 


may be disrupted during a severe cold weather event or other unpredictable event. Direct 


Testimony of Faust at 16:420-17:424. DEU further contends the ramifications of such a 


disruption could be enormous and models a scenario that would result in a loss of service to 


650,000 customers. Direct Testimony of Platt at 7:170-77. DEU estimates restoring service to so 


many customers, under this scenario, may take as long as 51 days and cost DEU between 


$10,450,000 and $104,600,000. Id. at 8:210-11. The cost of such an outage to the public, 


measured in loss to its Gross State Product, would be far greater. Rebuttal Testimony of Platt at 
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2:28-30 (testifying "this loss of service would result in a negative monetary loss of between $1.4 


and $2.4 billion on Gross State Product). 


DEU has historically been able to manage supply disruptions on days that are not 


"Design Days"' by purchasing additional supplies and utilizing available storage. Direct 


Testimony of Faust at 7:161-62. However, on a Design Day, all storage resources will be fully 


utilized. Id. at 7:163. DEU concedes that "relying on purchasing additional supplies on short 


notice is theoretically viable for at least some supply disruptions" but contends "many of these 


supplies could also be disrupted, fail to materialize ... and may not be available in the quantities 


needed, if at all, during a supply shortfall. Id. at 7:166-70. DEU believes an on-system storage 


facility will significantly improve its ability to respond to supply disruptions in the future. Id. at 


8:178-79; see also Direct Testimony of Paskett at 16:321-23 (testifying that "on-system supply 


resources are not subject to the same threats and risks [as off-system resources] and, therefore, 


are a highly reliable supply resource"). 


b. Last Year, DEU Requested Approval to Construct a Similar Facility, and the PSC 
Denied the Request Largely Based on DEU's Failure to Conduct an REP. 


On April 30, 2018, DEU filed an application for approval to build a DEU-owned LNG 


facility, making substantially similar arguments to those it makes here. On October 22, 2018, the 


PSC issued an order (the "2018 Order"),' denying the application. In doing so, the PSC 


repeatedly emphasized "DEU could have followed standard industry practice by issuing a well-


2 The Design Day is a day with a daily mean temperature of-5 degrees Fahrenheit or lower at the airport in Salt 
Lake City. Direct Testimony of Faust at 4, n. 1. On a Design Day, DEU must rely on all of its current supply options 
to perform. Id. at 16:410-11. 


Request ofDominion Energy Utah forApproval of a Voluntary Resource Decision to Construct a Liquefied 
Natural Gas Facility, Docket No. 18-057-03 (Order issued Oct. 22, 2018). 
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defined RFP to identify the market options available to mitigate the specific risk DEU seeks to 


address in this docket. ,4 The PSC ultimately found "that because DEU did not follow the 


common industry practice of requesting proposals from the market to address the risk it seeks to 


mitigate through the LNG Facility, it ha[d] not adequately supported its conclusion that its 


chosen solution [was] in the public interest." 2018 Order at 16. 


c. To Support Its Application in this Docket, DEU Issued an RFP that It Designed 
with Parameters to Ameliorate Its Specific Concerns about Supply Reliability. 


Mindful of the PSC's recommendation to conduct a targeted REP,5 DEU designed an 


REP to solicit proposals to address its supply reliability issue, seeking and obtaining input from 


the DPU and the OCS, some of which DEU "incorporated into the final RFP." Direct Testimony 


of Mendenhall at 6:137-41. Ultimately, DEU determined, based on its historical experience, that 


the capability to replace supply at a central point ("Optimal Delivery Location")6 in its demand 


center (the Wasatch Front), at a rate "up to 150,000 Dthlday ... and a total annual supply 


availability of between 750,000-1,500,000 Dth" would be sufficient to address its concerns about 


a potential supply disruption.7 


2018 Order at 13; see also id. at 15 (identifying "the weakness in DEli's evaluation process that failed to solicit 
proposals from the market to address DEU's specified need for additional supply reliability under weather 
conditions near or at design peak day parameters"). 
Direct Testimony of Mendenhall at 5:122-28 (testifying DEU considered the PSC's observations about the failure 


to conduct a targeted RFP in the 2018 Order in its evaluation process). 
6 Direct Testimony of Platt at 12:292-95 (explaining "[i]n order to provide reliability for the most likely scenarios to 
occur, the selected resource must be capable of providing operational pressures for shortfalls at all the gate stations 
feeding the Wasatch Front" and "[d]elivery at the Optimal Delivery Location allows the gas to be delivered to the 


northern or southern extents of the connected system"). 
Direct Testimony of Schwarzenbach at 4:88-96 (explaining that DEU has experienced a supply shortfall of over 


100,000 Dthlday and that "[b]ecause DRIPs system is growing, and because there is potential for weather to be 
much colder than it was [on the day of that incident], DEU [seeks] a higher level of supply to mitigate winter-time 


shortfalls"). 
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On January 2, 2019, DEU issued an REP utilizing these criteria. See, e.g., Direct 


Testimony of Neale at 12:300. DEU contends the RFP, among other things, "explained in detail 


the purpose and scope of the RFP," "identified the requirements of a qualifying proposal," 


"explained the criteria that would be used for evaluation," and "noticed a planned respondent 


conference." Direct Testimony of Schwarzenbach at 2:51-3:60. 


DEU represents it attempted to "cast a broad net" to identify all potential bidders by 


making the RFP publicly available on its website, directly sending the website link to all 


potential bidders of which it was aware, and advertising the RFP "for multiple days over a two-


week period in the S&P Global Platts Gas Daily newsletter." Direct Testimony of 


Schwarzenbach at 3:63-71. DEU subsequently held a bidder's conference, on January 14, 2019, 


which more than a dozen people attended. DEU provided verbal responses to the bidder's 


questions at the conference and written responses "in a Question and Answer document that was 


posted and regularly updated on the RFP website." Id. at 4:81-86. 


In response to the RFP, DEU received a total of six bids from three respondents. Id. at 


5:124-27. Because the parties have designated and treated the contents of the bids as 


confidential, their specific contents are not discussed in this Order. 


d. DEU Evaluated the RFP Results and Selected the Facility Because It Believed It 
to be the Optimal, Lowest Cost Solution to Its Supply Reliability Issue. 


DEU represents it utilized the following price and non-price factors in evaluating all of 


the options, including the DEU-owned LNG facility: (I) "whether the proposal satisfies the 


Operational and In-Service Requirements contained in the RFP"; (2) "total annual customer cost 


of the proposal"; (3) "the long- and short-term impacts of the proposal, including any operational 
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considerations"; (4) "technical, operational and financial viability of the proposal"; (5) "the 


impact of the proposed delivery location on DEll's system, including any resulting costs or 


benefits"; (6) "reliability of the proposal, including but not limited to, any operational reliability 


benefits and design redundancy"; (7) "the risks addressed and/or presented by the proposal"; (8) 


"the financial impact on DEU, if any, other than the total annual cost to customers"; (9) "other 


identified benefits or risks associated with the proposal"; and (10) "other factors that were 


determined to be relevant." Direct Testimony of Schwarzenbach at 5:110-20. 


DEU presents a summary of the qualitative RFP evaluation in DEU Highly Confidential 


Exhibit 3.03. DEU also provides a summary of its quantitative RFP evaluation and a revenue 


requirement calculation for each of the proposed options, including its proposed LNG facility, in 


DEU Highly Confidential Exhibits 1.06 and 1.07, respectively. 


DEU's quantitative evaluation includes the capital costs, contract costs, imputed debt, 


and credit support for the proposed projects. DEll's capital cost evaluation represents the capital 


investment inclusive of reinforcement costs, which DEU explains are any additional and 


necessary costs to the existing DEU system to ensure the proposal will provide delivery to the 


necessary location on DEll's system. Direct Testimony of Mendenhall at 7:171-75. Contract 


costs represent the annual contract costs that would be paid to the third-party provider. Id. at 


7:179-80. DEU included an imputed debt adjustment with respect to certain bids involving lease 


costs, explaining these costs would be necessary for DEU to maintain its credit worthiness owing 


to the manner in which accounting rules require leases be treated. Id. at 13:311-12; see also 


Rebuttal Testimony of Mendenhall at 1:11-4:78. 
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DEU contends that "[a]fler a thorough review of the options proposed, [it] determined 


that its DEU-owned LNG facility is the most effective and lowest-reasonable cost solution for 


[DEU's] supply reliability needs." Direct Testimony of Gill at 15:403-05. DEU further contends 


the Facility offers "ancillary benefits," including (1) "allow[ing] [DEU] to provide service to 


certain remote communities at a greatly reduced cost when compared with the cost of traditional 


pipeline extensions";8 and (2) the potential to "provide peak-hour system support and flexibility 


to offset purchases when supply is limited." Direct Testimony of Schwarzenbach at 28:704-05. 


3. DISCUSSION, FINDINGS, AND CONCLUSIONS 


The record in this docket is significant, containing voluminous testimony from a dozen 


witnesses and extensive exhibits. We find it impracticable and inefficient to attempt to 


summarize all the parties' positions or to discuss every point raised in support or in opposition to 


the Application. Instead, we address the evidence and points we find most salient and upon 


which we rely in making our findings and conclusions. The absence of discussion of any 


particular portion of testimony or evidence should not be construed as our declining or failing to 


consider it in reaching our determination. 


a. Legal Standard 


Chapter 17 of Title 54 (Utah Code) is titled "Energy Resource Procurement Act" (the "Act"), 


and governs the relief DEU seeks in this docket. The Act allows energy utilities, like DEU, to 


seek the PSC's approval for the acquisition of "resource decisions," broadly defined as the 


"acquisition, management, or operation of... a facility or process for the efficient, reliable, or 


safe provision of energy to retail customers." Utah Code Ann. § 54-17-401(b). Although the Act 


8h1, at 12:318-24. 
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does not require the PSC approve these acquisitions, it incents utilities to seek approval by 


including statutory cost recovery mechanisms applicable to projects for which a utility has 


obtained approval. See, e.g., id. at § 54-17-403. 


In ruling on a request for approval of a resource decision, the PSC must determine 


whether the decision is (a) reached in compliance with applicable statutes and administrative 


rules; and (b) in the public interest. Id. at § 54-17-402(3). In assessing whether the decision is in 


the public interest, the Act directs the PSC to consider: (i) "whether it will most likely result in 


the acquisition, production, and delivery of utility services at the lowest reasonable cost to the 


retail customers"; (ii) "long-term and short-term impacts"; (iii) risk; (iv) reliability; (v) financial 


impacts on the utility and (vi) "other factors determined by the [PSC] to be relevant." Id. 


The PSC's order on a request for approval of a resource decision must include findings as 


to the approved projected costs of the resource decision and the basis upon which those findings 


are made. Id. at § 54-17-402(8). 


b. DEU Complied with Applicable Statutes and Administrative Rules. 


No party alleges DEU has failed to comply with the Act or Utah Admin. Code R746-440-


1 or R746-440-2. Having reviewed the Application and other supporting documents in this 


matter, we find and conclude DEU has complied with all applicable statutes and regulations in 


seeking approval of its Facility. 
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c. We Find the Evidence Supports Our Finding that Approval of the Facility is in the 
Public Interest. 


The PSC has previously interpreted, in Docket No. 17-035-40, how Utah Code Ann. 


§ 54-17-402(3) applies to a resource decision. 9 In that order, we noted the statute does not dictate 


the weight we give to each factor in making our determination of the public interest. Rather, it 


enumerates factors for our consideration and allows us discretion, both to exercise our judgment 


in weighing them, and to consider other factors we deem relevant. 


i. We find the evidence supports DEU's concerns related to supply 
reliability and that the cost, risk, and reliability considerations, on balance, 
favor approval of the Application. 


Because the primary purpose for the resource decision at issue here is to address concerns 


about risk and reliability, these factors are intrinsically intertwined with the matter of cost. We 


therefore analyze these three factors together. 


This matter arises out of DEll's assessment of and desire to mitigate gas supply 


disruption risks; beyond its control, that would prevent DEU from filly satisfying the 


requirements of its firm sales customers, i.e. would result in customers, including residential 


customers, losing service. DEU testified it "has experienced supply shortfalls in recent years due 


to unexpected weather events and other disruptions" and that "[i]f these events had occurred on 


colder days or been of longer duration, they would have threatened DEll's ability to provide safe 


and reliable service to all of its customers." Direct Testimony of Mendenhall at 2:25-34; see also 


DEU Exhibit 2.04 at 14. DEU testified the "probability of [a supply shortfall] occurring on a 


Design Day is 5% annually." Rebuttal Testimony of Platt at 1:17-18. 


See Application of Rocky Mountain Powerfor Approval of a Significant Energy Resource Decision and Voluntary 
Request for Approval ofResource Decision, Order at 16, issued June 22, 2018. 
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The ramifications of such an event could be catastrophic. DEU testified that a loss of 


10% of supply on a "Design Day" could result in a loss of service to 650,000 customers, 


explaining the problem of a 10% loss may be compounded by a significant reduction in system 


pressure. Direct Testimony of Plait at 7:170-77. "When homes lose natural gas service they also 


lose their internal heat quickly" and "would reach freezing temperatures within hours" on a 


Design Day, according to DEU. Id. at 8:199-202. DEU further testified that restoring service to 


so many customers could take weeks (as long as 51 days) at cost estimates between $10,450,000 


and $104,600,000. Id. at 8:210-11. 


DEU asserted that such a loss of service would result "in a negative monetary loss of 


between $1.4 and $2.4 billion on Gross State Product." DEU represents, based on a 5% annual 


probability, the annual risk to the GSP is "between $70 million and $120 million." Rebuttal 


Testimony of Plan at 2:28-32. 


Given that all of the resources in DEU's portfolio are spoken for on a Design Day and 


given that supply shortfalls owing to numerous causes (e.g., well freeze-offs, natural disasters, 


human error, etc.) have occurred in the past and are highly likely to occur in the future, we find 


DEU's concerns about the risk attendant to disruption in its supply are legitimate and DEU 


should seek to implement reasonable efforts to mitigate such risk. See, e.g., Direct Testimony of 


Paskett at 11:223-29 (testifying the "risks [DEU has identified] present legitimate threats to the 


safe and reliable delivery of natural gas to the DEU system"). 


While other parties contend DEU should "bolster its analysis" of these risks, 10 no party 


has disputed DEU's testimony regarding the severe consequences of a service outage stemming 


'° Direct Testimony of Wheelwright at 2:50-52. 
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from a supply disruption, including the time and resources necessary to restore service and the 


resulting public safety and health risks. As we concluded when DEU raised this issue last year, 


"[a] prudent utility should plan for such a low risk, but high consequence, event." 2018 Order at 


12. 


We must, therefore, weigh the cost and efficacy of DElI's proposed effort to ameliorate 


the risk of supply shortfall against the threat to reliability these risks pose and potential 


alternative solutions. Of course, we recognize that a sufficiently severe natural disaster or other 


unexpected scenario could disrupt DElI's supply or distribution to a degree for which no 


practical means exists to ensure continuity of service. Here, DEU has reasonably identified a real 


and credible risk to its supply reliability and crafted a solution to ameliorate, but of course not 


eliminate, that risk. See, e.g., Direct Testimony of Schwarzenbach at 4:88-104 (explaining the 


basis of the design requirements of the RFP that DEU crafted to address the identified reliability 


issue). 


In fact, last year, we declined to approve DEU's request largely because DEU had not 


conducted an RFP designed to consider alternative solutions to mitigate the identified supply 


reliability risk. 2018 Order at 16. The record here is altogether different. 


The evidence shows DEU conducted a robust RFP targeted at addressing its supply 


reliability concerns, received six unique alternative bids, and DEU selected the Facility as the 


most cost-effective of these seven options. Indeed, while the DPU opposes approval of the 


Application, its outside expert, Allen Neale's, testimony is unequivocally supportive of DElI's 


RFP. Mr. Neale testified DEU: 
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(1) "Successfully issued an RFP that allowed for reliability resource bids to meet a 


technology-independent requirement evaluated on an objective set of performance 


requirements"; 


(2) "Conducted a robust RFP process that invited a comprehensive list of qualified 


bidders to participate in a fair and reasonable process, resulting in multiple qualified 


bids" that "allow[ed] bidders flexibility to propose alternate delivery point and 


volume, resulting in multiple cost-effective bids received"; 


(3) "Demonstrated that the proposed LNG facility appears to remain the most cost-


effective option compared to the alternative bids received[.]"" 


We find unpersuasive parties' criticism that the RFP was insufficiently broad or designed 


to "ensure that DEU's desired LNG facility would be the only resource that could meet DEU's 


newly described needs." Direct Testimony of Schultz at 7:135-36. We note the RFP resulted in 


multiple respondents proposing six alternative proposals, a fact that corroborates Mr. Neale's 


conclusion that the RFP was "robust" and allowed sufficient flexibility to ensure bidders had an 


opportunity to present genuine alternatives to the Facility. 


Additionally, we find the evidence supports DEU's determination that the Facility offers 


a lower cost option than the six alternatives the RFP solicited. See, e.g., Direct Testimony of 


Mendenhall at 18:463-19:466 (testifying the Facility will cost "about one million dollars per year 


less than the next lowest option). We acknowledge the bids do not provide "apples to apples" 


comparisons and that reasonable minds may disagree as to the appropriate manner to evaluate 


Direct Testimony of Neale at 5:125-38; see also Direct Testimony of Paskett at 8:153-56 (testifying "the process 


engaged in by DRU to assess reliability needs and identify reasonably available options to supplement [its] existing 
gas supply portfolio has been conducted in a reasonable manner consistent with prudent utility practices"). 
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them  - for example, the OCS's contention that the level of imputed debt in DEU's bid analysis is 


incorrect. However, we find the testimony of DEU and Mr. Neale demonstrate DEU reasonably 


concluded the Facility offered the lowest cost option. 


In summary, we find DEU identified a genuine and legitimate risk to the reliability of its 


supply and designed an appropriate RFP to solicit multiple alternatives for addressing the risk. 


We further find the evidence shows the Facility will most likely result in accomplishing DEU's 


risk mitigation objectives at the lowest reasonable cost to its customers. Accordingly, we find the 


statutory considerations of risk, reliability, and cost favor our finding approval of the Facility is 


in the public interest. 


ii. Consideration of the long- and short-term impacts support approval and no 
negative financial impacts on DEU have been alleged. 


No party disputes DEU's showing that it has the financial capacity to construct the DEU-


owned LNG facility without destabilizing its ability to raise capital and carry out its gas utility 


duties. We find the "financial impacts on the energy utility" consideration to be a neutral 


component of our analysis. 


With respect to long- and short-term impacts, the DPU credibly testified that the 


proposed DEU-owned LNG facility will put upward pressure on retail rates. Direct Testimony of 


Wheelwright at 13:305-17 and 15:341-16:369. It is uncontroversial that a capital investment of 


the contemplated magnitude, with attendant operations and maintenance costs, will do so over 


the useful life of the asset and this is significant in both the short and long term. Against this 


upward pressure in rates over the short and long term, we measure the benefit to customers of 


increased reliability and the mitigation of the risk in supply disruption that underlies the request 
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in the first instance. Raving already found the risk, reliability, and cost factors support our 


finding approval is in the public interest, we find, on these facts, it follows that over the short and 


long term, the benefits of the project outweigh the costs. Therefore, we find this factor also 


favors approval. 


iii. We deem certain ancillary benefits to the Facility support a finding it is in 
the public interest. 


DEU testified that the DELI-owned LNG facility could be used to provide operational 


benefits, such as offsetting approximately 25,000 Dthlday of peak-hour service. Direct 


Testimony of Schwarzenbach at 26:642-43. In addition, DEU also provided high-level analysis 


of the opportunity to extend service to remote, currently unserved, locations at a lower cost than 


building pipeline facilities. Direct Testimony of Gill at 12:318-22. DEU identified three Utah 


communities it could serve using the DEU-owned LNG facility. DEU also provided a high-level 


comparison of the capital cost savings this would facilitate versus the extension of a pipeline for 


serving remote rural communities. Id. at 14:378. Finally, the DPU's witness, Mr. Neale, contends 


that, once constructed, the DEU-owned LNG facility might be used to accommodate major 


maintenance that requires shutting in a gate station for a short period of time. Direct Testimony 


of Neale at 19:459-62. 


We conclude the ability of the DELI-owned LNG facility to offset peak-hour service 


pipeline contracts, accommodate major maintenance, and to possibly support extending service 


to remote communities are relevant factors under our analysis, and we find the record in this 


proceeding is sufficient to consider these factors that further support our finding approval is in 


the public interest. 
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In summary, having considered the statutory factors, we find approval of the Application 


is in the public interest. 


d. Project Costs 


Based on the results of the competitive RFP process, DEU's quantitative and qualitative 


evaluation of the RFP bids, and DEU's and the DPU's testimony and documentary evidence 


discussed in this Order and otherwise contained in the record, we find the amount presented in 


DEU Highly Confidential Exhibit 1.0 page 10, line 244 is the approved projected cost for DEU's 


self-owned LNG facility. 12 Any increase to this approved cost must be brought before the PSC in 


compliance with Utah Code Ann. § 54-17-404. 


e. Allocation of Facility Costs 


DEU's intention is to use the DEU-owned LNG facility to serve its firm sales customers. 


DEU believes potential transportation customer usage of the DEU-owned LNG facility can be 


managed through strict penalties. Rebuttal Testimony of Mendenhall at 6:116-18. The DPU's 


witness, Mr. Neale, recommends the PSC should require DEU to evaluate recovering an 


appropriate share of the costs of the DEU-owned LNG facility from transportation customers 


based on a future cost of service study to be conducted as part of the next rate case. UAE asserts 


transportation customers are responsible for their own gas supply and should not be allocated 


costs for a facility that is designed to mitigate supply shortfalls for DEU's firm sales customers. 


12 The specific cost for the DEU-owned LNG facility is in the record but is designated confidential. To preserve the 
confidentiality of the project-specific figures, we refer to the confidential portion of the record containing the 
approved projected costs. 
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We conclude Utah Code Ann. § 54-17-401, et seq., does not require a determination be 


made related to cost allocation and we find this is not the appropriate docket to make such a 


determination. 


4. ORDER 


Consistent with the foregoing, and based on the information included in the Application 


and parties' testimony: 


1. We approve DEU's voluntary request for pre-construction approval of its resource 


decision to construct the DEU-owned LNG facility, and the project costs identified on 


page 10, line 244 of DEU Highly Confidential Exhibit 1.0. 


2. The LNG Facility shall be designated a materially strategic resource under the 


provisions of the Merger Agreement approved in Docket No. 16-057-01. 


3. Any increase to this approved cost must be brought before the PSC in compliance 


with Utah Code Ann. § 54-17-404. 


DATED at Salt Lake City, Utah, October 25, 2019. 


Is! Thad LeVar, Chair 


Is! David R. Clark, Commissioner 


Is! Jordan A. White, Commissioner 


Attest: 


Is! Gary L. Widerburg 
PSC Secretary 
DW#3 10496 
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Notice of Opportunity for Agency Review or Rehearing 


Pursuant to Utah Code Ann. §§ 63G-4-301 and 54-7-15, a party may seek agency review 
or rehearing of this written order by filing a request for review or rehearing with the PSC within 
30 days after the issuance of the order. Responses to a request for agency review or rehearing 
must be filed within 15 days of the filing of the request for review or rehearing. If the PSC fails 
to grant a request for review or rehearing within 20 days after the filing of a request for review or 
rehearing, it is deemed denied. Judicial review of the PSC's final agency action may be obtained 
by filing a Petition for Review with the Utah Supreme Court within 30 days after final agency 
action. Any Petition for Review must comply with the requirements of Utah Code Ann. 
§§ 63G4-401, 63G-4-403, and the Utah Rules of Appellate Procedure. 
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CERTIFICATE OF SERVICE 


I CERTIFY that on October 25, 2019, a true and correct copy of the foregoing was served 


upon the following as indicated below: 


By Email: 


Jenniffer Clark (jenniffer.c1ark(&dominionenergy.com) 
Dominion Energy Utah 
Cameron L. Sabin (cameron.sabin(stoel.com) 
Steel Rives LLP 
Counsel for Dominion Energy Utah 


Phillip J. Russell (prusseil(2thid1aw.com) 
Hatch, James & Dodge, P.C. 
Counsel for Magnum Energy Midstream Holdings, LLC 


Phillip J. Russell (prussell(hidlaw.com) 
Hatch, James & Dodge, P.C. 
Counsel for the Utah Association of Energy Users 


Patricia Schmid (pschmid@agutah.gov) 
Justin Jetter (jjetteragutab.gov) 
Robert Moore (rmoore(agutah.gov) 
Steven Snarr (stevensnan(äagutah.gov) 
Assistant Utah Attorneys General 


Madison Gait (mgalt(@utah.gov) 
Division of Public Utilities 


Cheryl Murray (cmurray@utah.gov) 
Office of Consumer Services 


Administrative Assistant 








- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH - 


Request of Dominion Energy Utah to Extend 
Natural Gas Service to Goshen and Elberta, 
Utah 


DOCKET NO. 21-057-06 


ORDER APPROVING SETTLEMENT 
STIPULATION 


ISSUED: August 17. 2021  


SYNOPSIS 


The Public Service Commission (PSC) approves a Settlement Stipulation that resolves 
the Application of Dominion Energy Utah to Extend Service to Goshen and Elberta, Utah. 


1. PROCEDURAL HISTORY 


On March 18, 2021, pursuant to Utah Admin. Code R746-440-1(2)(a) and 2(b), 


Dominion Energy Utah (DEU) filed a notice with the PSC of its intent to file a voluntary request 


for approval of a resource decision under Utah Code Ann. § § 54-17-401 et seq. ("Voluntary 


Resource Decision Act") to expand its natural gas distribution system to the rural communities of 


Goshen and Elberta, Utah. 


On April 5, 2021, DEU filed its application and supporting testimony and exhibits' 


("Application") seeking (a) approval of its decision to build high pressure and intermediate high 


pressure mains and related infrastructure to extend service to Goshen and Elberta, Utah and (b) 


permission to recover the associated costs through the rural expansion rate adjustment tracker set 


forth in Section 9.02 of DEU's Natural Gas Tariff No. 500 (the "Rural Expansion Tracker"). 


'DEU Exhibit 1.02 to the Direct Testimony of Austin C. Summers outlines the location of the information that DEU 
included to meet the requirements of the Voluntary Resource Decision Act. 


DEU Cross EX 







4 


DOCKET NO. 21-057-06  


-2-


On April 13, 2021, the PSC issued its Scheduling Order, Notice of Virtual Technical 


Conference, and Notice of Hearing. On July 7, 2021, the Division of Public Utilities (DPU) filed 


the direct testimony of Eric Orton. No party filed a petition to intervene. 


On July 28, 2021, DEU, DPIJ, and the Office of Consumer Services (OCS) jointly 


submitted a Settlement Stipulation resolving the issues raised in the docket (the "Settlement"). 


On August 5, 2021, the PSC held a hearing during which DEU and DPI] provided 


testimony in and OCS represented its, support of the Settlement. 


2. BACKGROUND 


a. The Application 


According to the Application, the proposed Goshen and Elberta infrastructure project will 


interconnect with the line currently being built to serve the rural community of Eureka, Utah.' 


DEU requests approval of its decision to further extend facilities by building approximately 4.5 


miles of high pressure (HP) main passing through the community of Elberta and terminating in 


the town of Goshen; district regulator stations in Elberta and Goshen; 12,450 feet of intermediate 


high pressure (IHP) mains in Elberta; 3,785 feet of IHP service lines in Elberta; approximately 


42,750 feet of IHP mains in Goshen; and 19,605 feet of IHP service lines in Goshen (the 


"Goshen/Elberta Infrastructure Facilities"). 


DEU states it identified Goshen and Elberta, Utah as good candidates for natural gas 


service in part because "the cost to serve [the communities] was the lowest among candidate 


2 The Eureka, Utah line was the first rural natural gas infrastructure development project the PSC approved for DEU 
under the Voluntary Resource Decision Act in Docket No. 19-057-31, by Order issued August 27, 2020. 
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communities."' DEU further states that its personnel can operate a system in the communities, 


and government leaders support the facilities due to their communities' desire for natural gas 


service.' DEU explains that it confirmed the widespread support for the Goshen/Elberta 


Infrastructure Facilities through outreach efforts including by hosting meetings, issuing surveys, 


holding virtual open houses, and other activities, as set forth in detail in the exhibits attached to 


its Application.5 


To recover the Goshen/Elberta Infrastructure Facilities' costs, estimated in the 


confidential testimony and exhibits of DEU witness Michael L. Gill, DEU proposes to use the 


Rural Expansion Tracker. 


b. The Settlement 


The Settlement resolves all issues raised in the docket. Among other things, the 


signatories to the Settlement agree that the PSC should (1) approve DEU's resource decision to 


build the Goshen/Elberta Infrastructure Facilities; (2) authorize DEU to offer natural gas service 


to Goshen and Elberta, Utah; and (3) allow DEU to recover the costs related to the 


Goshen/Elberta Infrastructure Facilities through the Rural Expansion Tracker. 


The signatories also agree that (1) DEU will file copies of the franchise agreements 


between DEU and Goshen and DEU and Elberta when they are fully executed and finalized; (2) 


DEU will seek PSC approval of any Goshen/Elberta Infrastructure Facilities' costs that exceed 


the confidential cost estimates set forth in the direct testimony of Mr. Gill and attached exhibits, 


The Application, at 3. 
41d., at 4. 
51d. 
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before including them in the Rural Expansion Tracker; and (3) the increase in DEU's base 


distribution non-gas revenue will be within the statutory limits outlined in Utah Code Ann. § 54-


17-403(c), based on DEU's confidential cost estimates of the Goshen/Elberta Infrastructure 


Facilities. Finally, the signatories agree that the Settlement is in the public interest and the results 


are just and reasonable. 


c. Testimony at Hearing 


At hearing, DElI witness Mr. Summers testified that "[t]hough this would be new 


infrastructure in [the] new rural communities [of Goshen and Elberta, Utah], the resource 


decision is nothing more than a continuation of the program that was approved in the Eureka 


docket. ,6 He testified that his direct written testimony addresses "the evidentiary requirements 


for the resource decision, discussed how and why [DEU] chose Goshen and Elberta, 


explained how many customers are expected to participate, how costs would be recovered, and 


also provided other relevant financial and operational information."7 


Mr. Summers also testified that DElI witness Mr. Gill "explains the scope of the project, 


the construction schedule, the cost of the project, and the geographic results of the 


[communities'] interest in natural gas."' He then briefly described the testimony of Mr. Bybee 


and Mayor Staheli in support of the Application,9 asserting that "[t]aken together, the evidence 


provided shows that the resource decision is just and reasonable in result and that approval of the 


application is in the public interest."" 


6 August 5, 2021 I-Jr'g Tr. at 8. 
7 


at 8-9. 
91d., at 9. 
10Id. 
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In regard to the Settlement, Mr. Summers testified that "[it] largely accepts [DEU's] 


proposal as filed."" He also summarized the key terms and conditions of the Settlement, 


explained the history that led to the Settlement, and indicated that the Settlement is just and 


reasonable in result and in the public interest. 12 


DPU witness Eric Orton testified that DEU "carries the burden of proof of just and 


reasonable rates based on substantial evidence, complete information, well-supported 


documentation, and substantially justified assumptions, safeguards, and conmiitments."3 He 


testified that from DPU's review of the Application and responses to data requests, DPU is 


satisfied that DEU has met the required conditions. Mr. Orton also explained that the Settlement 


"fulfills the statutory requirements, and [that] approval of the application ... is in the public 


interest."" Finally, Mr. Orton testified that DPU "supports the [Settlement] which allows 


extending natural gas service to Goshen and Elberta as just and reasonable in result and fulfills 


the legislative intent."" 


The OCS attended the hearing but did not offer a witness. Rather, counsel for OCS 


represented that the OCS "believes the [S]ettlement is just and reasonable in result and ... in the 


public interest."" The PSC heard no opposition to the Settlement at hearing or otherwise. 


' Id. 


'21d., at 9-10. 
'31d., at 13. 
14 id. 


15 Id. 
'6Id., at 14. 
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3. DISCUSSION, FINDINGS OF FACT, AND CONCLUSIONS OF LAW 


a. The Voluntary Resource Decision Act 


The Voluntary Resource Decision Act under Utah Code Title 54, Chapter 17, Part 4 gives 


utility companies the opportunity to seek the PSC's approval of a "resource decision" to acquire 


a resource that is involved in energy production, transmission, or distribution, including "rural 


gas infrastructure development." Id., at § § 54-17-401(1)(b)(i)(C) and 54-17-401(1)(c). It requires 


our approval of the state's share of the costs the utility company incurs to implement the 


approved resource decision. See, e.g., id., at § 54-17-403. To qualify for inclusion in the utility's 


base rates, the estimated costs of the proposed project must be within the statutory caps set forth 


in § 54-17-403(1)(c) of the Act. Specifically, the Act limits the inclusion of natural gas 


infrastructure development costs to no more than a two percent increase in the utility's base 


distribution non-gas revenue requirement in any three-year period. 


In evaluating whether to approve a resource decision, we must determine whether (i) the 


decision complies with applicable statutes and rules and (ii) is in the public interest. Id., at § 54-


17-402(3). A utility company must provide, in its request for approval, a description of the 


proposed rural gas infrastructure development project; an explanation of projected benefits from 


the proposed project; the estimated costs of the proposed project; and any other information the 


PSC requires. Id., at § 54-17-402(2)(c). 


In specific consideration of the requirements of the Voluntary Resource Decision Act, the 


PSC finds DEU filed all of the information required therein, as confirmed by DEU witness Mr. 


Summers' direct testimony and his testimony at hearing. In addition, the PSC finds that the 


proposed costs referenced in the confidential direct testimony and attached exhibits of DEU 
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witness Mr. Gill, are within the statutory cap set forth in § 54-17-403(1)(c) of the Act and 


therefore qualify for inclusion in DEU's base rates, as confirmed by DPU witness Mr. Orton's 


direct written testimony and his testimony at hearing, and as further confirmed by all the 


signatories in the Settlement. The evidence also supports our finding that DEU's resource 


decision to build the Goshen/Elberta Infrastructure Facilities is in the public interest. 


b. Settlements 


As set forth in Utah Code Ann. § 54-7-1, settlements of matters before the PSC are 


encouraged at any stage of a proceeding. The PSC may adopt a settlement after considering the 


interests of the public and other affected persons, if the PSC finds it is in the public interest. 


Having reviewed the Application, the written testimony, the testimony 


provided at hearing, and in the absence of any opposition to the Settlement, the evidence 


supports our finding that the Settlement is just and reasonable in result. 


4. ORDER 


Based on the findings of fact and conclusions of law we reference above, we approve the 


Settlement and the underlying resource decision. 


DATED at Salt Lake City, Utah, August 17, 2021. 


Is! Yvonne R. Hogle 
Presiding Officer 
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Approved and Confirmed August 17, 2021 as the Order of the Public Service 


Commission of Utah. 


is! Thad LeVar, Chair  


is! David R. Clark, Commissioner 


Is! Ron Allen, Commissioner 


Attest: 


Is! Gary L. Widerburg 
PSC Secretary 
DW#3 19989 


Notice of Opportunity for Agency Review or Rehearing 


Pursuant to Utah Code Ann. § § 63G-4-301 and 54-7-15, a party may seek agency review 
or rehearing of this written order by filing a request for review or rehearing with the PSC within 
30 days after the issuance of the order. Responses to a request for agency review or rehearing 
must be filed within 15 days of the filing of the request for review or rehearing. If the PSC fails 
to grant a request for review or rehearing within 30 days after the filing of a request for review or 
rehearing, it is deemed denied. Judicial review of the PSC's final agency action may be obtained 
by filing a Petition for Review with the Utah Supreme Court within 30 days after final agency 
action. Any Petition for Review must comply with the requirements of Utah Code Ann. § 
63G4-401, 63G-4-403, and the Utah Rules of Appellate Procedure. 
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CERTIFICATE OF SERVICE 


I CERTIFY that on August 17, 2021, a true and correct copy of the foregoing was served 
upon the following as indicated below: 


By Email: 


Jenniffer Clark (ienniffer.c1ark6idominionenergy.com) 
Cameron L. Sabin (cameron.sabin(stoel.com) 
Attorneys for Dominion Energy Utah 


Patricia Schmid (pschmidagutah.gov) 
Justin Jetter (iietteragutah.gov) 
Robert Moore (rmoore(agutah.gov) 
Assistant Utah Attorneys General 


Madison Galt (mgalt(2utah.gov) 
Division of Public Utilities 


Alyson Anderson (akanderson(2iutah.gov) 
Bela Vastag (bvastag(2iutah.gov) 
Alex Ware (aware@utah.gov) 
(ocsCutah.gov) 
Office of Consumer Services 


Administrative Assistant 
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH - 


Application of Dominion Energy Utah to 
Extend Service to Green River, Utah 


DOCKET NO. 21-057-12 


ORDER APPROVING SETTLEMENT 
STIPULATION 


ISSUED: January 19, 2022 


SYNOPSIS 


The Public Service Commission (PSC) approves a Settlement Stipulation that resolves 
the Application of Dominion Energy Utah to Extend Service to Green River, Utah. 


1. PROCEDURAL IIISTORY 


On June 11, 2021, pursuant to Utah Admin. Code R746-440-1(2)(a) and 2(b), Dominion 


Energy Utah (DEU) filed a notice with the PSC of its intent to file a voluntary request for 


approval of a resource decision under Utah Code Ann. §§ 54-17-401 et seq. ("Voluntary 


Resource Decision Act") to expand its natural gas distribution system to the rural community of 


Green River, Utah. 


On August 5, 2021, DEU filed its application and supporting testimony and exhibits 1 


("Application") seeking, among other things, (a) approval of its decision to purchase existing 


facilities, modify interconnect facilities associated with Northwest Pipeline ("NWP"), and build 


natural gas infrastructure to extend service to Green River, Utah; (b) a Certificate of Public 


Convenience and Necessity ("CPCN") to serve Green River, Utah and surrounding areas; and (c) 


'DEU Exhibit 1.02 to the Direct Testimony of Austin C. Summers outlines the location of the information that DEU 
included to meet the requirements of the Voluntary Resource Decision Act. The Application is supported by 
testimony and exhibits filed by DEU witnesses Austin C. Summers, R. Scott Messersmith, and Jeff Bybee, as well 
as Green River Mayor Travis Bacon, 


DEU Cross EX.  /77 
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permission to recover the associated costs through the rural expansion rate adjustment tracker set 


forth in Section 9.02 of DEU's Natural Gas Tariff No. 500 (the "Rural Expansion Tracker"). 


On October 29, 2021, the Division of Public Utilities (DPU) filed the direct testimony 


and exhibits of Jimmy Betham and Russell Cazier. On November 29, 2021, DEU filed a motion 


to modify the Amended Scheduling Order to vacate the remaining testimony filing deadlines and 


change the December 16, 2021 in-person hearing to a virtual one, which the PSC granted. No 


party filed a petition to intervene. 


On December 10, 2021, DEU and DPU jointly submitted a Settlement Stipulation 


resolving the issues raised in the docket (the "Settlement"). 


On December 16, 2021, the PSC held a hearing during which DEU and DPU provided 


testimony in support of the Settlement. 


2. BACKGROUND 


a. The Application 


According to the Application, the proposed Green River infrastructure project includes 


the (1) purchase of an existing 21.2 mile 16" diameter pipeline that interconnects with NWT, and 


the (2) construction of approximately 17 miles of additional 6" high pressure (HP) pipeline, two 


district regulator stations, one on each side of the Green River, and approximately 73,000 feet of 


intermediate high pressure ("11W") mains and approximately 24,000 feet of IHP service lines 


throughout Green River (the "Green River Infrastructure Facilities").2 


2 The Application, atlj 12. 
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The cornerstone of the Green River Infrastructure Facilities is DEU's purchase of the 


pipeline that is currently subject to a Hazardous Facilities Order ("HFO") issued April 10, 2019 


in Docket No. 18-2602-01, against its then-owner and operator Pacific Energy & Mining 


Company (the "PEMC pipeline"). DEU requests approval of the related Conversion to Service 


Plan  and the discontinuation of the HFO and other pipeline restrictions, as well as a declaration 


from the PSC that DEU is not responsible to pay the associated HFO fine. DEU explains that 


upon approval of the Application, the PEMC pipeline and the operation of the line "would be in 


compliance with all federal and state requirements, and the PEMC [Pipeline] Restrictions would 


no longer be necessary."4 Specifically, DEU states that the twelve violations referenced in the 


HFO "would either abate immediately upon closing of the purchase of the line ..., or would be 


fully resolved ... [before] or through the due diligence, investigation, and actions included in 


[DEU's] Conversion to Service Plan."' Finally, DEU explains that its purchase of the PEMC 


pipeline and the acquisition of the Green River Infrastructure Facilities is contingent upon 


approval of all of its requests in the Application. 


DEU states it identified Green River as a good candidate for natural gas service in part 


because "it is in a unique position along 1-70 and could see industrial and commercial growth if 


affordable energy sources were available."6 DEU asserts that its personnel can operate the 


system in the community, and that government leaders support the facilities due to their 


The Conversion to Service Plan, attached to the Application as Exhibit 2,08, is the framework that DEU will 
follow to bring the PEMC pipeline back into service and includes pre-design work, investigative field work, final 
measures before commissioning the line, and steps to be taken to commission the line. 
41d., at   14. 


51d., at'd 15. 
11d., at 11 4. 
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communities' desire for natural gas service and for greater opportunities for growth and 


economic development. 7 DEU explains that it confirmed the widespread support for the Green 


River Infrastructure Facilities through outreach efforts including by hosting meetings, issuing 


surveys, holding virtual open houses, and other activities, as set forth in more detail in the 


Application and supporting testimony. 


According to DEU, the estimated costs of the Green River Infrastructure Facilities 


equates to an annual bill impact for customers of $2.77, or 0.39 percent.' To recover the Green 


River Infrastructure Facilities' costs, estimated in the confidential testimony and exhibits of DEU 


witness R. Scott Messersmith, DEU proposes to use the Rural Expansion Tracker. 


b. The Settlement 


The Settlement resolves all issues raised in the docket. Among other things, the 


signatories to the Settlement agree that the PSC should (1) approve DEU's resource decision to 


acquire and construct the Green River Infrastructure Facilities, including the purchase of the 


PEMC pipeline; (2) grant DEU a CPCN to offer natural gas service to Green River, Utah and the 


surrounding areas; (3) allow DEU to recover the costs related to the Green River Infrastructure 


Facilities through the Rural Expansion Tracker; (4) approve the Revised Conversion to Service 


Plan, attached to the Settlement as Exhibit A; (5) lift the HFO and Pipeline Restrictions; and (6) 


declare that DEU is not responsible to pay for the fine levied against the operator of the PEMC 


Pipeline in the HFO. 


7 


81d., at 13. 
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The signatories also agree, among other things, that (1) DEU will file copies of any 


necessary permits obtained for construction of the facilities; (2) if the costs of the Green River 


Infrastructure Facilities exceed the confidential cost estimates set forth in Confidential DEU 


Exhibit 2.14 and in the confidential direct testimony of Mr. Messersmith, DEU will seek PSC 


approval before including them in the Rural Expansion Tracker, subject to the cost recovery 


limitations in Utah Code Ann. § 54-17-403(1)(c)(i); and (3) based on the original cost estimates 


for the facilities included in the direct testimony of Mr. Messersmith, the increase in DEU's base 


distribution non-gas revenue will not exceed the statutory limits outlined in Utah Code Ann. 


§ 54-17-403(c). Finally, the signatories agree the Settlement is in the public interest and the 


results are just and reasonable. 


c. Testimony at Hearing 


At hearing, DEU witness Mr. Summers testified that "[t]hough this would be new 


infrastructure in a new rural community [of Green River, Utah], the resource decision is nothing 


more than a continuation of the program that was approved in the Eureka and Goshen docket[s] 


[and that] [t]he only difference in this docket is the purchase of the PEMC pipeline."9 He 


testified that his direct testimony addresses "the evidentiary requirements for the resource 


decision, discuss[es] how and why [DEU] chose Green River as the next expansion location, 


explain[s] how many customers are expected to participate, how costs would be recovered, and 


[also] provide[s] other relevant financial and operational information." 0 


9 December 16, 2021 Hr'g Tr. at 8. 
10Id. 
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Mr. Summers also testified that DEl] witness Mr. Messersmith's testimony "explains the 


scope of the project, [the] construction schedule, the cost of the project, [the] commissioning of 


the PEMC pipeline, and the geographic results of the community's interest in natural gas."" He 


then briefly described the testimony of Mr. Bybee and Mayor Bacon in support of the 


Application, 12 asserting that "[t]aken together, the evidence provided shows that the resource 


decision is just and reasonable in result and that approval of the [A]pplication is in the public 


interest." 13 


In regard to the Settlement, Mr. Summers testified that "[it] largely accepts [DEU's] 


proposal as filed."" He also summarized key terms and conditions including, without limitation, 


that the PSC should (1) authorize DEU's purchase of the PEMC pipeline and its revised 


Conversion to Service Plan, (2) lift the HFO and the Pipeline Restrictions, and (3) declare that 


DEU will not be responsible for the fine in the HFO levied against the operator of the PEMC 


pipeline. 


DPU witness Mr. Cazier testified that "overall, the infrastructure expansion meets the 


requirements of [Utah Code Ann. §] 54-17-401, et seq., and is just and reasonable in result and 


in the public interest."" Mr. Cazier also testified "the [Settlement] contains conditions that 


are just and reasonable in result and in the public interest[,] ... [and that] [DPU] requests the 


[PSC] approve the [Settlement] as filed."" 


Id. 
'21d., at 9. 
13 Id. 


'41d. 
15 1d., at 9-10. 
'61d., at 14. 
'71d., at 15. 
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DPI] witness Mr. Betham testified that he "participated in [the] docket on behalf of 


[DPU] and its pipeline safety section[,]"" ... [and that they] ... reviewed the [A]pplication[,] 


submitted pipeline-safety-related data requests[,] ... conducted a detailed review, discussion, and 


analysis of the [A]pplication, testimonies, and pipeline-safety-related data request responses."9 


Mr. Betham further testified that "[a]s a result of... settlement discussion[s] [and the 


Settlement], ... the [Conversion to Service Plan] was revised ... [and DPU] signed the 


[Settlement]." 2° He explained that DEU agreed to all of the recommendations regarding the 


Conversion to Service Plan that he made in direct testimony, and that "[t]he [S]ettlement 


satisfactorily resolves the issues in th[e] docket, concerns and conditions identified in [his] 


testimony, 21 and makes other improvements to the [A]pplication and the [Conversion to Service 


Plan] as filed."" He testified that"... from the pipeline safety perspective, taken as a whole, the 


[S]ettlement is just and reasonable in result and in the public interest[,] ... and [that he] 


recommend[s] the [PSC] approve the [S]ettlement and its [attached] revised [Conversion to 


Service Plan] 


Specifically, Mr. Betham testified that DPI] inspects DEli's procedures and records 


annually and is confident that the items identified in the HFO are not an issue with DEU since 


DEU already addresses the items as part of its standard practices, 24 and that DPI] has worked 


'81d., at 17. 
19 Id. 
20 1d., at 19. 
21 For example, in direct testimony, Mr. Betham stated that the Conversion to Service Plan needed to include 


additional details regarding the determination of the maximum allowable operating pressure, MAOP, and 
notification and communications. Hr'gTr. at 19. 
22 1d 
21 Id., at 22. 
24 1d., at 20. 
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with DEU many years and has not encountered the issues that require the imposition of the 


penalty in the PEMC docket .2' Finally, Mr. Betham testified that to the best of his knowledge, 


the PEMC pipeline currently does not pose a safety concern. 26 


The PSC heard no opposition to the Settlement at hearing or otherwise. 


3. DISCUSSION, FINDINGS OF FACT, AND CONCLUSIONS OF LAW 


a. The Voluntary Resource Decision Act 


The Voluntary Resource Decision Act under Utah Code Title 54, Chapter 17, Part 4 gives 


utility companies the opportunity to seek the PSC 's approval of a "resource decision" to acquire 


a resource that is involved in energy production, transmission or distribution, including "rural 


gas infrastructure development." Id., at § § 54-17-40 l( l)(b)(i)(C) and 54-17-401(1)(c). It requires 


our approval of the state's share of the costs the utility company incurs to implement the 


approved resource decision. See, e.g., id. at § 54-17-403. To qualify for inclusion in the utility's 


base rates, the estimated costs of the proposed project must be within the statutory caps set forth 


in § 54-17-403(l)(c) of the Act. Specifically, the Act limits the inclusion of natural gas 


infrastructure development costs to no more than a two percent increase in the utility's base 


distribution non-gas revenue requirement in any three-year period. 


In evaluating whether to approve a resource decision, we must determine whether (i) the 


decision complies with applicable statutes and rules and (ii) is in the public interest. Id. at § 54-


17-402(3). A utility company must provide, in its request for approval, a description of the 


proposed rural gas infrastructure development project, an explanation of projected benefits from 


25 


261d.,at23. 
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the proposed project, the estimated costs of the proposed project, and any other information the 


PSC requires. Id. at § 54-17-402(2)(c). 


In specific consideration of the requirements of the Voluntary Resource Decision Act, the 


PSC finds and concludes DEU filed all of the information required by, and met its burden under, 


the Act, as confirmed by DEU witness Mr. Summers' direct testimony and his testimony at 


hearing. In addition, the PSC finds that the proposed costs referenced in the confidential direct 


testimony and attached exhibits of DEU witness Mr. Messersmith, are within the statutory cap 


set forth in § 54-17-403(l)(c) of the Act and therefore qualify for inclusion in DEU's base rates, 


as confirmed by DPU witness Mr. Cazier's direct written testimony and his testimony at hearing, 


and as further confirmed by the signatories in the Settlement. The evidence also supports our 


finding that DEU's resource decision to build the Green River Infrastructure Facilities is in the 


public interest. 


b. Hazardous Facilities Order 


The PEMC pipeline is subject to the HFO, a subsequent related notice (the "HFO 


Notice") in Docket No. 18-2602-01, and related restrictions (collectively, the "Pipeline 


Restrictions").` In the HFO Notice, we indicated that "[w]hile the HFO contained directives and 


penalties specific to PEMC, anyone who operates the [PEMC] [p]ipeline without successfully 


27 On January 31, 2020, for example, we issued a Second Hazardous Facilities Order in Docket No. 18-2602-01, 
which we later titled a "Compliance Review Order", indicating that the penalty that was originally assessed against 
PEMC, was also assessed against Dead Horse Oil Company or any successor owner, in part, because the original 
HFO proved ineffective at attaining compliance. Later, on March 11, 2020, the PSC issued its Order Denying Dead 
Horse Oil Company's Motion for Rehearing. In that Order, we confirmed that the operator of the PEMC pipeline 
was responsible for ensuring the safe operation of the pipeline, concluding, "[a]s the current operator of the [PEMC] 
pipeline, Dead Horse bears the burden of ensuring the ... [p]ipeline complies with the Natural Gas Pipeline Safety 
Act's minimum safety requirements." 
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petitioning the PSC to discontinue the HFO could face new fines and penalties." (FIFO Notice at 


3). The evidence provided by both DEU and DPU shows that under DEU's ownership of the 


PEMC pipeline, the violations identified in the HFO would either abate immediately upon 


closing of the purchase of the PEMC pipeline given DEU's existing standards and policies, 


employee training, and other operations that are already compliant with federal and state law, or 


would be fully resolved before operation of the pipeline with the execution of the revised 


Conversion to Service Plan that parties agreed to in the Settlement. 


For example, the revised Conversion to Service Plan generally states that DEU will (1) 


conduct all necessary work to (a) ensure that all environmental permits and rights of way 


documents, material test records, hydrotest records are reviewed and in order, and (b) conduct 


necessary studies and investigations to ascertain the cm-rent location, condition, design, and 


system pressure related to the pipeline to ensure it complies with state and Federal requirements; 


and (2) take final measures before commissioning the line, including purging natural gas from 


the NW interconnect, and performing leakage tests, to ensure no leakage is found before the line 


is commissioned. 


The revised Conversion to Service Plan also states that before putting the line in service, 


DEU will send DPU a completed electronic workbook that summarizes the techniques DEU used 


to determine the Maximum Allowable Operating Pressure, which is the maximum pressure that a 


pipeline or a segment thereof can be operated safely and in compliance with Federal 


requirements. DPU witness Mr. Betham testified at hearing that DPU signed the Settlement 


based on its familiarity with DEU and inspection of DEU's procedures and records, and that he 
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is confident that the violations identified in the HFO are not an issue with DEU since DEU 


already addresses the items as part of its standard practices. He explains that DPTJ has worked 


with DEU many years and has not encountered the issues that required the imposition of the 


penalty with respect to the PEMC pipeline. Mr. Betham also testified that the PEMC pipeline 


currently does not pose a safety concern. 28 


Based on the Application, DEU's commitments in the revised Conversion to Service Plan 


to ensure that the PEMC pipeline is safe and compliant with state and Federal requirements, 


including the Natural Gas Pipeline Safety Act, 49 U.S.C.S. § 60102, as implemented by the 


minimum safety standards under 49 C.F.R. 192.14,29 and as incorporated by reference in Utah 


Code Ann. § 54-13-2, before commissioning it for service, DPU's written testimony and 


testimony at hearing specifically indicating that the pipeline currently does not pose a safety 


concern, DPU's careful consideration of the HFO, and DPU's history with DEU's practices and 


procedures with its own facilities, we find that the record supports the lifting of the HFO and the 


Pipeline Restrictions, and conclude that our lifting of both is in the public interest. We also find 


that DEU's commitments in the revised Conversion to Service Plan obviates the need for 


assessing the penalty in the 1-lEO to DEU.3° We conclude that execution of the revised 


Conversion to Service Plan will provide adequate protection against risk to life and property 


28 Supra, note 26. 
29 Some of the safety standards under part 192 were the subject of the HFO's violations. 
30 Specifically, our original and accruing penalties were designed to incent compliance and operation of the PEMC 
pipeline in a manner consistent with the public safety, and were ordered, in part, as a result of DPU's 
recommendations at the time. The commitments in the revised Conversion to Service Plan include specific steps to 
ensure that operation of the PEMC pipeline will be compliant with state and federal laws, consistent with the public 
safety. 
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posed by the PEMC pipeline, and, therefore, that DEU is not responsible for the fine in the HFO 


assessed against the prior owners of the PEMC pipeline. 


c. Settlements 


As set forth in Utah Code Ann. § 54-7-1, settlements of matters before the PSC are 


encouraged at any stage of a proceeding. The PSC may adopt a settlement after considering the 


interests of the public and other affected persons, if the PSC finds it is in the public interest. 


Having reviewed the Application, the written testimony, the testimony 


provided at hearing, and in the absence of any opposition to the Settlement, the evidence 


supports our finding and conclusion that the Settlement is just and reasonable in result. 


4. ORDER 


Based on the findings of fact and conclusions of law we reference above, we approve the 


Settlement and the underlying resource decision including the decision to purchase the PEMC 


pipeline. We also grant a CPCN to DEU to offer natural gas services in Green River, Utah and 


surrounding areas. DEU is not responsible for the penalty assessed under the HFO, so long as 


DEU executes the commitments it made in the revised Conversion to Service Plan, including 


filing all referenced notices with the PSC, and in the Settlement. 


DATED at Salt Lake City, Utah, January 19, 2022. 


Is! Yvonne R. Hogle 
Presiding Officer 
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Approved  and Confirmed January 19, 2022 as the Order of the Public Service 


Commission of Utah. 


Is! Thad LeVar, Chair 


Is! David R. Clark, Commissioner 


Is! Ron Allen, Commissioner 


Attest: 


Is! Gary L. Widerburg 
PSC Secretary 
DW#321957 


Notice of Opportunity for Agency Review or Rehearing 


Pursuant to Utah Code Ann. § § 63G-4-301 and 54-7-15, a party may seek agency review 
or rehearing of this written order by filing a request for review or rehearing with the PSC within 
30 days after the issuance of the order. Responses to a request for agency review or rehearing 
must be filed within 15 days of the filing of the request for review or rehearing. If the PSC fails 
to grant a request for review or rehearing within 30 days after the filing of a request for review or 
rehearing, it is deemed denied. Judicial review of the PSC's final agency action may be obtained 
by filing a Petition for Review with the Utah Supreme Court within 30 days after final agency 
action. Any Petition for Review must comply with the requirements of Utah Code Ann. § 
63G4-401, 63G-4-403, and the Utah Rules of Appellate Procedure. 
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REPORT AND ORDER 


ISSUED: February 25, 2020 


SYNOPSIS 


The Public Service Commission of Utah (PSC) approves a distribution non-gas rate 
(DNG) revenue requirement increase of $2,680,013 for Dominion Energy Utah (DEU). The 
revenue requirement is based on a test year ending December 31, 2020 ("Test Year"), an allowed 
rate of return on equity of 9.5%, and an overall rate of return of 7.178%. 


The revenue increase is allocated to customer classes to improve alignment of revenue 
requirement with the cost of service for each customer class, resulting in non-uniform percentage 
changes to the rate schedules. The total increase will be implemented in a series of three steps: 
the first step will occur on March 1, 2020; the second and third steps will each occur in the early 
fall of 2020 and 2021, respectively. 


We approve the continuation of the infrastructure tracker program (ITP). We also 
approve a Test Year ITP budget of $72.2 million, adjusted thereafter for each ITP plan year 
based on the GDP Deflator Index. 


We approve DEU's proposed methods for allocating supplier non-gas (SNG) costs, 
including peak hour contract costs, and detprmining SNG rates. We also approve DEU's 
proposed administrative tariff modifications. 


DEU Gross EX.  
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I. INTRODUCTION 


This matter is before the PSC on DEU's July 1, 2019 application requesting authority to 


increase its DNG retail rates by $19,249,740, or 5 percent ("Application") and to implement new 


rates, effective March 1, 2020. The Application was filed pursuant to a commitment in an 


approved settlement stipulation in Docket No. 16-057-01.' 


The Application is based on the forecast Test Year ending December 31, 2020, a 13-


month average rate base with an historical base period, and a requested return on common equity 


("ROE") of 10.5 percent. DEU proposes to bring all rate classes to full cost of service. DEU also 


proposes changes, both substantive and administrative, to its Utah Natural Gas Tariff PSCU 500 


("Tariff'). Additionally, DEU proposes to continue the ITP and increase the ITP's inflation-


adjusted investment cap amount from the current $72.2 million to $80 million. 


H. PROCEDURAL HISTORY 


On July 1, 2019, DEU filed the Application, including supporting direct testimony and 


exhibits. On July 15, 2019, the Division of Public Utilities (DPU) filed a memorandum 


summarizing the results of its review of the Application pursuant to Utah Code Ann. § 54-7-


12(2)(b)(ii). DPU's memorandum indicates the Application constitutes a complete filing as 


defined in Utah Administrative Code R746-700-10, -20, -21, and -22. 


The following parties petitioned for and were granted intervention in this docket: Nucor 


Steel-Utah, a Division of Nucor Corporation ("Nucor"), the Utah Association of Energy Users 


In the Matter of the Joint Notice and Application of Questar Gas Company and Dominion Resources, Inc. Of 
Proposed Merger of Questar Corporation andDominion Resources, Inc., Docket No. 16-057-01 (Order 
Memorializing Bench Ruling Approving Settlement Stipulation, issued Sept. 14, 2016, Settlement Stipulation at ¶ 
33). 
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(UAE), American Natural Gas Council, Inc. (ANGC), US Magnesium LLC ("US Mag"), and the 


Federal Executive Agencies (FEA). 


On July 23, 2019, the PSC issued a scheduling order and notices of technical 


conferences, public witness hearings, and hearings, setting the procedural schedule for this 


docket ("Scheduling Order"). The Scheduling Order specified a bifurcated schedule: Phase I 


addressed DEU's revenue requirement; Phase II addressed cost of service for each customer 


class, rate design, and DEU's other proposed tariff changes. 


Phase I - Revenue Requirement: 


On October 17, 2019, DPU, OCS, ANGC, UAE, and PEA each filed Phase I direct 


testimony. On November 14, 2019, DEU filed Phase I rebuttal testimony. On December 5, 2019, 


DPU, OCS, UAE, ANGC, and PEA filed Phase I surrebuttal testimony. On December 17 and 18, 


2019, the PSC conducted hearings on Phase I issues, including a public witness hearing on 


December 17, 2019. 2 


Phase II - Class Cost of Service, Rate Design: 


On November 14, 2019, DPU, OCS, UAE, PEA, ANGC, and US Mag filed Phase II 


direct testimony. On December 13, 2019, DEU, OCS, UAE, and ANGC filed Phase II rebuttal 


testimony. On January 6, 2020, DEU, DPU, OCS, ANGC, UAE, and US Mag filed Phase II 


surrebuttal testimony. FEA filed Phase II surrebuttal testimony on January 15, 2020. On January 


15 and 16, 2020, the PSC conducted hearings on Phase II issues, including a public witness 


hearing on January 15, 2020 during which seven individuals provided comments.3 


2 No member of the public provided comments at this hearing. 
On January 28, 2020, in response to discussion during the Phase II hearing, DEU filed an updated Cost of Service 


Model. This model was not entered into evidence and is not a basis for any of the substantive decisions we have 







DOCKET NO. 19-057-02  


-3-


III. DEU's UPDATED POSITIONS AT HEARING 


In its Phase I rebuttal testimony, DEU either accepted certain adjustments or offered 


alternate proposals and proposed a revised revenue requirement deficiency of $17,523,375. 4 At 


hearing, DEU accepted other adjustments and offered alternate proposals. 


A. Lead-Lag Study Adjustment -  Cash Working Capital 


DEU's Application included a Lead-Lag Study 2017 ("Study") proposing 7.358 net lag 


days used for the calculation of cash working capital (CWC). DPU recommended reducing 


DEU's net lag days to -0.828 days based on certain corrections and adjustments to the Study. 


DEU agreed with DPU's adjustment. This adjustment would reduce revenue requirement by 


$1,496,508. 


B. Removal of the Audit Fee Accrual 


OCS proposed an adjustment to remove audit fees that were charged in the base year that 


were reimbursed to DEU. In rebuttal, DEU proposed an alternate adjustment that partially 


removed certain audit fees. At hearing, DEU agreed with OCS's full removal of the audit fee 


accrual and identified a downward adjustment of $653,263. This adjustment did not account for 


inflation. For consistency with our decisions in this order, we revised DEU's adjustment to 


account for inflation (2.5% in 2019 and 2.1% in 2020) and to use OCS's Utah allocation factor. 


Our revision of DEU's accrual adjustment would reduce revenue requirement by $682,076. 


made in this order. We take administrative notice of the model, though, to assist in our calculations related to our 
decision points. 
Rebuttal Test, of J. Stephenson filed Nov. 14, 2019 (hereafter, "J. Stephenson Rebuttal Test."), and Exhibit 3.9R. 
Dec. 17, 2019 Hr'g Tr. at 231:15-20. 
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C. Removal of Certain Fines from the Test Year 


OCS proposed an adjustment related to fines assessed to DEU included in the base year. 


DEU agreed with this adjustment6 that would reduce required revenues by $3,702. 


B. Property Tax Expense Adjustment Update 


OCS recommended an adjustment to property tax expense. In rebuttal, DEU proposed an 


updated property tax expense amount. After reviewing the updated expense level, OCS withdrew 


its recommended adjustment. DEU's updated property tax expense would reduce required 


revenues by $29,162. 


E. Operations & Maintenance (O&M) Efficiency Reduction 


Indirect testimony, UAE proposed an O&M efficiency adjustment of $6.5 million. In 


rebuttal testimony, DEU updated the amount of savings related to DEU's cost reduction 


initiative, from $0.5 million to $1.1 million. In surrebuttal testimony, UAE agreed with this 


adjustment and OCS stated that "[i]f the [PSC] does not adopt my recommendation that the non-


labor O&M inflation factors be removed from the rate case model in this case, then ... an 


adjustment should be made to reflect the additional $600,000 reduction to Test Year O&M 


expense presented in DEU's rebuttal filing."7 This adjustment would reduce revenue requirement 


by $601,333. 


F. Excess Deferred Income Taxes (EDIT) Adjustments 


In response to UAE's and OCS's direct testimony related to EDIT, DEU updated the 


2020 plant-related amortization amount, corrected the rate base to reflect the 2018 EDIT 


6 J. Stephenson Rebuttal Test, at 12:286-290. 
Surrebuttal Test, of D. Ramas filed Dec. 5, 2019 at 26:538-542 (hereafter, "D. Ramas Surrebuttal Test."). 
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amortization from January 2018 through June 2019, and modified its non-plant-related EDIT 


amortization proposal from 30 years to 12 years. These adjustments would increase revenue 


requirement by $713,966. 


IV. PHASE I: REVENUE REQUIREMENT - DISCUSSION, FINDINGS, & 


CONCLUSIONS 


A. Cost of Capital 


For the reasons we discuss in this order, we approve a cost of capital for DEU that we 


find and conclude to be just and reasonable with a long-term debt ratio of 45%, a common equity 


ratio of 55%, a weighted average cost of long-term debt of 4.34%, and an allowed ROE of 


9.50%. With all of these components, we find and conclude an overall rate of return on capital of 


7.178% is just and reasonable. 


1. Cost of Long-term Debt 


As clarified in its rebuttal testimony, DEU proposes a test year embedded cost of long-


term debt of 4•34%8 No party in this proceeding contested DEU's evidence supporting that cost 


of debt, and we fmd and conclude that the proposal is just and reasonable. We approve a cost of 


long-term debt for DEU of 4.34%. 


2. Return on Equity 


DEU testifies that an authorized ROE of 10.5%, within a range of 9.9% to 10.75%, is 


reasonable. Other parties provide testimony with recommendations between 9% and 9.5%, 


within ranges of 8.09% to 9.68%, although in some instances those recommendations are 


DEU's rebuttal testimony indicated evidentiary support for a 4.37% cost of long-tern debt, and no parties in this 
proceeding contested that evidence. DEU nevertheless maintained its request for a 4.34% cost of long-term debt. 
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contingent on a specific capital structure. We find and conclude that an authorized ROE of 9.5% 


is just and reasonable, and we approve that return. 


As we consider the various ROE recommendations, we conclude that all the evidence 


supporting those recommendations is relevant to our task to determine a just and reasonable 


ROE. To some extent, this task is a delegated legislative function that requires us to consider the 


evidence and make an ultimate decision exercising judgment and discretion. Our starting point 


for this evaluation is our most recently approved ROE for DEU. 


In February 2014, we reduced DEU's9 authorized ROE by 50 basis points, from 10.35% 


to 9.85%. We begin our evaluation by considering the extent to which financial conditions have 


changed since that decision, and the impact those changed conditions should have on DEU's 


authorized ROE. Issues that can be viewed as "credit negative" for DEU, potentially leading to 


an increase in its authorized ROE, include the federal tax reform enacted in late 2017 and the 


Federal Reserve's cessation of injecting capital into the market. 


Conversely, declining U.S. treasury rates since February 2014 could indicate a need to 


reduce DEU's authorized ROE. DEU's 191 account recovery mechanism, infrastructure rate 


adjustment mechanism, and Integrity Management Deferred Account all existed prior to 2014, 


and continue to reduce DEU's financial risk. Our recent approval of DEU's request to construct a 


liquefied natural gas (LNG) facility also should provide positive financial impacts to DEU. 


While the facility's completion will not occur until after the test year and it is therefore not 


included in DEU's rate base, our approval of DEU's application should reduce specific 


operational risks and ultimately provide financially positive impacts to DEU. Finally, we 


For simplicity, this analysis will refer to "DEU" even though in 2014 the utility operated under a different name. 
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conclude that decarbonization risk is not yet a relevant factor in context of an authorized ROE 


because the evidence of that risk presented in this docket relates primarily to states with different 


decarbonization policies than Utah. It is impossible to predict whether decarbonization in Utah 


will have results including more electrification, or including increased natural gas generation of 


electricity as coal generating units retire. 


As we consider the totality of these high-level issues, we find that a reduction in DEU's 


authorized ROE is appropriate. We turn next to determining an appropriate size of reduction, 


first considering the financial models presented in testimony. We find that no single financial 


model or set of data inputs can conclusively calculate a specific utility's appropriate ROE. 


Accordingly, there is no conclusive weighting that we can apply to the results of various 


financial models. 


With that in mind, we first evaluate the ROE range of 9.9% to 10.75% in the evidence 


provided by DEU. We find the usefulness of that model is impeached by outlier inputs, including 


an input representing a 28.83% growth rate for one utility. While DEU testified to having 


adjusted the top end of its proposed ROE range to temper an overly high average and median, we 


find it difficult to rely on that kind of adjustment. The quality of any financial model results 


depends primarily on the quality of the inputs. Subsequent adjustments to correct for problematic 


inputs simply reduce the overall quality of the modeling results. Additionally and more 


intuitively, considering the other evidence related to ROE, it is difficult for us to give credibility 


to model results that suggest any ROE lower than 9.9% is unreasonable. Accordingly, we find 


that the ROE range recommended by DEU is not controlling on our authorized ROE. 
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DPU's and OCS's financial model results support an authorized ROE of 9.5%, although 


that result is near the top end of the ranges from those model results. The financial model results 


presented by FEA do not support an authorized ROE of 9.5%; neither do the results presented by 


ANGC in context of the capital structure ANGC connected to its recommendation. 


Considering that range of financial model results, we look to the evidence regarding 


recently authorized ROE results for other utilities in other jurisdictions. We conclude that this is 


a relevant consideration, but with some limits in value. Public utilities across the country operate 


in distinctive regulatory environments, with unique cost recovery mechanisms and other 


components that make utility and regulatory commission comparisons difficult. Nevertheless, 


this evidence has some usefulness as we consider it in context of the financial model results. The 


primary value we see in those decisions from other jurisdictions is that they lead us to find that 


excessive adjustments to a utility's approved ROE are not positive for the regulatory 


environment or the utility's credit rating. 


FEA provides evidence that regulatory commissions around the country are making 


gradual downward movements towards what, in FEA's view, is the current market cost of equity. 


While we have noted the limits of comparing authorized ROE results from other jurisdictions 


because of the specific differences between utilities and commissions, there is value in 


identifying trends and the reasons for those trends. We find that the "gradual movement" trend is 


useful and follows a positive policy objective. Adjustments to an authorized ROE require some 


element of caution; this caution should lessen the risk of over-recovery, under-recovery, and 


excessive one-time shifts. We recognize several years have passed since our February 2014 
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decision, but the reasons for that delay were supported by most parties to this docket, and 


opposed by none. 


Considering all of these factors and exercising the discretion we are required to employ, 


we find that a 35 basis point reduction in DEU's authorized ROE at this time is just and 


reasonable. Accordingly, we approve a 9.5% authorized ROE. 


3. Capital Structure 


Capital structure is invariably tied to authorized ROE. It becomes more relevant as the 


size of the gap between the cost of long-term debt and the authorized ROE increases. At least 


one party to this docket plainly linked its authorized ROE and capital structure 


recommendations. Two concepts, while clichés, are still true in this case: equity is more 


expensive than debt, and the level of equity impacts the cost of debt. 


In January 2019, we approved a stipulation authorizing an equity percentage of total 


capitalization for DEU up to 55%. DEU, DPU, OCS, and UAE support maintaining that same 


equity percentage in this docket. FEA and ANGC provide evidence that a lower equity 


percentage would provide more defensible credit metrics and reflect a more optimal use of 


capital. 


We consider the objections of PEA and ANGC to the proposed capital structure in 


context of how recently the January 2019 stipulation occurred and the continued support of other 


parties for the outcome. Utah state policy encourages settlements in public utility regulation, 10 


and an important reason for that policy is the durability of consensus decisions. It serves the 


public interest and the regulatory climate to avoid re-litigating issues unnecessarily. Therefore, 


'° Utah Code Ann. § 54-7-1. 
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we must consider whether the objections of FEA and ANGC warrant revising the recently 


stipulated capital structure for DEU. 


We conclude that those objections do not warrant a change to DELI's capital structure 


primarily because of the link between authorized ROE and capital structure. ANGC, in 


particular, testified to the importance of that link. When we consider how recently we concluded 


that a capital structure with 55% equity was appropriate in connection with a 9.85% authorized 


ROE, we now reach the intuitive conclusion that it remains appropriate approximately one year 


later in connection with a 9.5% ROE. We find that the ROE reduction we have ordered will 


operate in connection with maintaining the capital structure we approved in January 2019 to 


produce just and reasonable rates while maintaining DEU's credit metrics at appropriate levels, 


enabling continued access to capital at reasonable costs. Accordingly, we approve the capital 


structure proposed by DEU, with a long-term debt ratio of 45% and a common equity ratio of 


55%. 


B. ITP" 


Based on the comments from DELI, DPU, OCS, and UAE, we find and conclude that 


continuing the ITP is in the public interest because it facilitates the needed replacement of aging 


infrastructure in a manner that encourages a relatively constant amount of investment in between 


rate cases and allows for a transparent process regarding the work accomplished and the work 


remaining to be done. In this case, DEU proposes several modifications related to the ITP. 


We have previously referred to the ITP as a pilot program. The ITP, including its projected completion timeline, is 
reviewed regularly and requires approval in every general rate case. Those requirements are not impacted in any 
substantive way by designating the ITP as a pilot, and we therefore conclude no reason exists to continue that 
designation. 
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To the extent DElI incurs spending variance in the annual ITP budget, it proposes to 


adjust for the variance in the infrastructure replacement surcharge calculation. DRU proposes 


that in years when ITP spending exceeds the allowed cap, there would be a reduction to the 


Infrastructure Tracker investment used in the rate base calculation the next time DElI seeks to 


adjust the surcharge. 12 We find and conclude that DEU's proposal for the treatment of annual 


ITP budget variances balances the interests of ratepayers and shareholders and provides reporting 


transparency. Therefore, we approve the change. Additionally, we find and conclude resetting 


the required ITP reporting date for DEU's master lists" from April 30 to June 30 will not impact 


ratepayers and will improve the ability of regulators to evaluate the program; therefore, we 


approve DEU's proposal. 


DEU has tracked all costs related to replacement infrastructure through the ITP since 


DEU's last general rate case (GRC) and includes them as part of the revenue requirement it seeks 


in this case. Therefore, DElI proposes that upon new base rates taking effect, the ITP surcharge 


will be reset to $0.00.14 DPU testifies "the costs accounted for in the [ITP] were appropriate and 


reasonable" and recommends "they be included in general rates for the pending general rate 


case." 15 We therefore find and conclude that DEU's proposed rate base treatment of past ITP 


investment amounts is just and reasonable. We also conclude setting the ITP balance to zero is 


appropriate. 


2 DEl) Exhibit 1.11 provides an example of the treatment of hypothetical budget variances. 
' DEU's Master Lists provide a snapshot of pipe in service by size, vintage year, and feeder line in the case of its 
high pressure system, or county in the case of its intermediate high pressure system. 
14 Direct Test, of J. Ipson filed July 1, 2019, Exhibit 5.02 Tariff Rate Schedules in 2.02, 2.03, 2.04, 4.02, 5.02, 5.03, 
and 5.04. 


15 Direct Test, of J. Einfeldt filed Oct. 17, 2019 at 3:53-59. 
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DEU proposes to increase the 2020 Test Year annual ITP spending cap to $80 million 


from the current cap of $72.2 million 16 with future years adjusted for inflation using the GDP 


Deflator. DPU and OCS both oppose DEU's proposal relating to the annual spending cap but 


agree that the annual spending cap should include an inflation adjustment.'7 UAE proposes to 


continue the ITP at a cap of $72.2 million with no provision for future inflation adjustments. 18 


In approving the stipulations that created, and later expanded, the ITP, '9 we adopted their 


terms as the parties jointly presented them. The stipulation in Docket No. 13-057-05 allowed for 


the annual spending cap to be reset in a GRC, and both stipulations allowed for inflationary 


adjustments. 2° In this docket there is no agreement among the parties on the just and reasonable 


level of spending. 


DEU has presented testimony showing that the projected timeline for ITP completion has 


expanded from 2030 to 2036 under the current ITP cap. 2' DEU also claims steel pipe costs 


related to ITP construction have increased. DPU counters that steel pipe is only a small portion 


of the cost of replacing pipe and in support of its position refers to a DEU data request response 


indicating that materials and supplies are less than 10% of the total cost of ITP replacement. 


16 Direct Test, of K. Mendenhall filed July 1, 2019 at 22:496 (hereafter, "K. Mendenhall Direct Test."). 
17 See Direct Test, of E. Orton filed Oct. 17, 2019 at 11:241-243 (hereafter, "E. Orton Direct Test."); Direct Test, of 


A. Anderson filed Oct. 17, 2019 at 13:253-264. 
IS UAE Exhibit 1.0, Redacted Direct Test. of K. Higgins filed Oct. 17, 2019 at 25:475-477 (hereafter, "K. Higgins 


Direct Test."). 
'91n the Matter of the Application of Questar Gas Company to Increase Distribution Rates and Charges and Make 
TanffModflcations, Docket No. 13-057-05 (Report and Order issued Feb. 21, 2014); and In the Matter of the 


Application of Questar Gas Company to Increase Distribution Non-Gas Rates and Charges and Make Tariff  
Modifications, Docket No. 09-057-16 (Report and Order issued June 3,2010). 
201/2 the Matter of the Application of Questar Gas Company to Increase Distribution Non-Gas Rates and Charges 


and Make TanffMod,fications, Docket No. 09-057-16 (Report and Order issued June 3, 2010 at 21); and In the 
Matter of the Application of Questar Gas Company to Increase Distribution Rates and Charges and Make Tariff 


Modifications, Docket No. 13-057-05 (Report and Order issued Feb. 21, 2014 at 8). 
21 K. Mendenhall Direct Test. at 26:585-590. 
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Further, DPU and OCS assert that DEU has significant amounts of other funding built into rates 


to meet its infrastructure needs and that it has an obligation to provide safe service with or 


without an ITP being in place. 


In the absence of the kind of consensus among the parties that has always previously 


accompanied our approvals of the ITP, we conclude that DEU has not met its burden to prove 


that we should adjust the 2020 forecasted $72.2 million spending cap amount to $80 million. The 


evidentiary burden DEU carries is fact dependent, and in this instance the increases in steel pipe 


costs, a small percentage of total PEP costs, and other cost increases identified by DEU are 


simply not sufficient evidence to overcome the objections of other parties. 


We conclude a spending cap indexed for inflation (by the same GDP deflator index 


included in the most recent stipulation) balances customer and shareholder interests. 


Accordingly, we find that a spending cap of $72.2 million is just and reasonable in result and we 


approve a spending cap at that level. We conclude that indexing that spending cap for inflation 


(by the same GDP deflator index we approved in the most recent GRC) balances ratepayer 


interests with the objectives of the ITP. The GDP deflator will continue to be used as an annual 


index to adjust the cap on an ongoing basis. This decision will be carried forward in the 


Projected Plant in Service adjustment discussed infra at 18-19. 


DEU also proposes "[b]ased on an average 2020 test [year], any investment above $82.6 


million that is put into service on or after January 1, 2019, should be included in the [ITP]. . .. 


Additionally, the effective date of an incremental surcharge related to the [ITP] should be set on 


or after March 1, 2020.22 DElI's calculation of the $82.6 million value is presented in DEU 


22 K. Mendenhall Direct Test, at 34:805-806. 
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Exhibit 1.15. No party commented on this issue. We find the date of January 1, 2019 is a 


typographical error in DEU's application and, consistent with DEU Exhibit 1. 15, should be 


January 1, 2020, the start of the Test Year for this case. 


In light of our decision not to increase the ITP spending cap (except for inflation), we 


have updated DEU's Exhibit 1.15 to reflect that ITP investment above $80.4 million (rather than 


$82.6 million)23'24 that is put into service on or after January 1, 2020 should be included in the 


ITP. We also find that DEU's recommendation that it provide verification in an upcoming 


proceeding to ensure no ITP costs have been included twice is reasonable because it increases 


program transparency. 25 


OCS requests we clarify the intent and timing of the prudence review of ITP-related 


investments and monitor the size and scope of the ITP going forward. We find this request 


reasonable since the only guidance related to this subject was included in the Stipulation we 


approved in our June 3, 2010 order in Docket No. 09057_16.26 Accordingly, we will soon invite 


comments in this docket to help refine ITP prudence review procedures. 


C. Lead Lag, Cash Working Capital 


In accepting DPU's adjustment to its 2017 Lead-Lag Study mentioned above, DEU stated 


"I believe this factor also addresses the concerns raised by [OCS]."" OCS, however, does not 


agree with DEU's inclusion of depreciation and provision for deferred income tax in the Study 


because these items do not result in a day-to-day cash outflow, are not representative of DEU's 


23 Based on a Test Year ITP budget of $72,224,543. 
24 K. Mendenhall Direct Test. Exhibit 1.06, column F, row 7. 
25 K. Mendenhall Direct Test, at 34:814-816. 
26 Stipulation paragraph 17 states: ". . . All items included in the [IT] are subject to regulatory audit consistent with 


the audit procedures in the "Gas Balancing Account," Tariff Section 2.07 
271. Stephenson Rebuttal Test. at 5:116-117. 
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cash  working capital needs, and including them in the Study is inconsistent with the PSC's long-


standing policy. DEU does not rebut OCS's position. 


The introductory paragraph of DEU's Lead-Lag Study states "[t]he purpose of this lead-


lag study is to identify the lag days used in calculating the cash working capital component of 


working capital. Cash working capital is defined as the amount of cash needed on hand by a 


utility to pay its daily operating expenses for the period between the time it provides services to 


its customers and the time it receives payment for those services."28 Considering both this 


definition and the concerns raised in OCS's testimony, we find depreciation and deferred income 


tax are not daily operating expenses that should be included in a Lead-Lag Study. Accordingly, 


we approve OCS's adjustment changing net lag days from -0.828 days to -0.905 days. 


P. Transponder Retirements 


DEU used certain system-wide average ratios to forecast transponder retirement activity 


in 2019 and 2020.29 OCS claims DEU's approach overstates transponder proceeds and 


dismantlement costs and proposes an adjustment that reduces rate base by approximately $3.6 


million. This adjustment is based, in part, on modified Proceeds and Dismantlement factors to 


account for transponders individually. DEU disagrees with this adjustment in rebuttal testimony. 


In surrebuttal testimony, OCS proposed a depreciation expense adjustment of $166,263 to further 


address what OCS considers to be DEU's incorrect booking of transponder dismantling costs as 


part of the cost of the replacement transponders. 


28 J. Stephenson Direct Test. Exhibit 3.27 at 1.0.1. 
29 These factors are: 1) an end of Test Year Account 107— Construction-Work-in-Progress Amount Remaining 
("CWIP") factor; 2) a Proceeds-to-Retirements ("Proceeds") factor, which increases the Account 108—Accumulated 
Provision for Depreciation - Gas Plant in Service amount; and 3) a Dismantling Costs-to-Retirements 
("Dismantlements") factor, which reduces the Account 108 amount. 
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At hearing, DEU accepted the basis for OCS's two adjustments but h one 


modification. DEU asserted that since OCS's adjustment departs from the average system-wide 


total factors and accounts for transponders individually, then all three ratios, i.e., dismantlement, 


proceeds, and CWIP, should be updated in the adjustments, not just the dismantlement and 


proceeds factors. DEU presented Hearing Exhibit 8 that summarizes the changes. During the 


hearing, DEU identified inconsistencies in Hearing Exhibit 8 when compared to DEU's Exhibit 


3.2R and testified that the forecast transponder spending level for 2020 in Hearing Exhibit 8 


should be updated to $4 million. 


OCS testified that due to the late filing of the information it did not have sufficient time 


to review it and asserts its original adjustment is a reasonable means to resolve the problem and 


to avoid double counting pertaining to dismantlement costs. OCS suggests that based on the new 


information provided by DEU at hearing it would likely have proposed an even bigger 


adjustment. 


We find that DEU overstated its transponder proceeds and dismantlement costs. We find 


that regulatory consistency is better satisfied if the adjustment recommended by OCS is 


accompanied by an adjustment to CWIP. Accordingly, to the extent we have been able to verify 


the inputs to DEU's Hearing Exhibit 8, we have revised it to reflect DEU's hearing testimony 


and the full CWIP amount in DEU's model, not the rounded CWIP amount used by DEU. We 


find both OCS adjustments to accumulated depreciation and depreciation expense, modified to 


contemplate CWIP, are just and reasonable. 


Considering the extent to which this issue involved testimony and a hearing exhibit that 


evolved during testimony and the hearing, we conclude that transponder accounting should be 
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more transparent going forward. We direct DPU to conduct an audit of the transponder 


replacement program and file the results with the PSC within one year of completion of the 


program. 


E. Non-Plant-Related EDIT Amortization Period 


In rebuttal testimony, DEU revised its proposed non-plant EDIT amortization period 


from 30 years to 12 years. This adjustment is included in DEU's comprehensive EDIT 


adjustment presented at hearing and previously discussed in this order. OCS recommends a 5-


year non-plant EDIT amortization period and would also support a 3- or 6-year amortization 


period in alignment with GRC cycles. UAE supports an amortization period of no greater than 10 


years. 


DEU supports its proposal because: 1) a major portion of the deferred income taxes 


account balance is tied to pension-related assets, the average remaining service life of which is 


estimated to be 12 years; 2) the 12-year period mitigates revenue requirement volatility for 


customers over time (i.e., the magnitude of the decrease in required revenues at the onset of the 


amortization period, followed by a significant increase in required revenues collected from 


customers in periods after the amortization amount is exhausted); and 3) the EDIT balance is 


currently included as a reduction to rate base, thereby fairly compensating customers during the 


proposed 12-year amortization period .3' In contrast, both OCS's and UAE's proposals ensure 


customers are promptly credited with amounts customers have already paid to DEU for future 


income tax overpayments. OCS and UAE express concerns related to intergenerational equity 


associated with a lengthy amortization period. 


30 J Stephenson Rebuttal Test. at 6:127-133. 
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We find that a 12-year EDIT amortization period balances: 1) promptly returning to 


customers the excess collected revenues associated with tax reform, 2) the increased volatility 


that would be associated with a shorter amortization period, and 3) the interest liability 


associated with the EDIT balance. Accordingly, we approve a non-plant-related EDIT 


amortization period of 12 years. 


F. Projected Plant in Service 


DEWs proposed revenue requirement includes a Test Year Capital Budget of 


approximately $277 million during the test year. DPU asserts the Test Year Capital Budget is 


excessive and should be reduced by $24,659,381 to accurately reflect the costs DElI is likely to 


incur for the rate effective period.3' The $24.7 million reduction includes the $7.8 million 


reduction related to DElI's ITP budget request discussed above. Similarly, OCS recommends 


that Test Year capital expenditures be reduced, suggesting a $45.3 million reduction, to be 


consistent with DElI's 2019 capital expenditure budget level of $232 million. 


DPU and OCS point to a disproportionately large Test Year increase when compared to 


the recent past capital expenditures and the disparity between the 2019 budgeted amounts versus 


proposed Test Year expenditures. 32 In addition, DPU33 and 0CS 34 assert DElI did not present 


evidence to justify a Test Year Capital Budget out of line with historic spending amounts. 


We find that DElI has not met its evidentiary burden to prove the need for a Test Year 


Capital Budget of $277 million. This finding is supported by the information in DEU Exhibit 


SI B. Orton Direct Test at 17:395-18:405; Surrebuttal Test. of E. Orton filed Dec. 5, 2019 at 4:95-97. 
32 B. Orton Direct Test at 12:277-13:285. Redacted Direct Test. of D. Ramas filed Oct 17, 2019 at 8:153-161 
(hereafter, "D. Ramas Direct Test."). 
n B. Orton Direct Test at 14:306-308. 
14 D. Ramas Direct Test at 8:162-9:183. 
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3.1R showing that approximately one-third of DEU's proposed 2020 capital budget, or 


approximately $90 million, is for unspecified blanket/bucket-type expenditures. Having weighed 


the information provided in the Application and parties' testimony, we find DEU's capital 


budget as adjusted by DPU provides an amount sufficient to support DEU's justified capital 


spending needs. We therefore order and adopt a Test Year Capital Budget of $253,042,850 


consistent with the level suggested by DPU. 


G. Operations and Maintenance ("O&M") Non-Labor Inflators 


DETJ applies Global Insight inflation factors to the FERC O&M Expense account in the 


development of its Test Year information. OCS and UAE propose an adjustment to remove non-


labor O&M inflation factors. OCS further proposed that if the PSC does not approve this 


adjustment "then. . . an adjustment should be made to reflect the additional $600,000 reduction 


to test year O&M expense presented in DEU's rebuttal filing." 35 


OCS maintains that inflation of base year expenses should be considered on a case by 


case basis and that it is not reasonable to inflate non-labor O&M expenses in this case "given 


DEU's history of reducing its O&M expenses coupled with [DEU's] forecast that O&M 


expenses will be lower in 2020 as compared to 2018 . In rebuttal, DEU claims there is no 


reason to conclude that certain efficiency gains will repeat themselves in 2019 and 2020, and that 


its updated 2020 budget, prepared in the fourth quarter of 2019, is consistent with the amount 


included in the Test Year. 


D. Ramas Surrebuttal Test, at 26:538-542. 
36 D. Ramas Direct Test. at 32:704-706. 
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We  find that DEU has provided sufficient evidence to support its non-labor O&M 


inflation factors. 17 We find it reasonable that efficiency gains achieved in previous years are not 


necessarily certain to be repeated in the Test Year, and we find that DEU's 2020 budget supports 


its proposed non-labor O&M inflation factors. Additionally, we find it a reasonable expectation 


that DEU will face inflationary risk during the Test Year. Based on the foregoing, we find 


DEU's non-labor O&M inflation factors in this case are reasonable and we do not order any 


adjustment to DEU's requested revenue requirement based on this issue. 


H. Pension Expense 


In its calculation of revenue requirement, DEU includes in the 2018 historical base year 


an entry of $112.5 million in Other Rate Base Accounts, Account 186-7 - Deferred Pension 


Asset. DEU then removed all pension-related rate base and expense items from the Test Year, 


effectively setting the pension expense to $0.38 According to DEU, in 2017 Dominion Energy, 


Inc. contributed $75 million to the Questar Gas Company (now Dominion Energy Utah) pension 


fund. At least partially as a result of this contribution funded by Dominion Energy, Inc. 


shareholders, DEU has not contributed to the plan in 2017 and 2018, and does not anticipate 


making cash contributions in the Test Year. 


OCS and UAE disagree with DEU's treatment of pension-related costs. 39 OCS proposes 


the PSC "continue to recognize pension costs in rates based on the long-standing accrual method 


" DEU argues these inflation adjustments have been present in Utah customer utility rates since the PSC Order in 
Docket No. 07-035-93 allowed Rocky Mountain Power the use of such inflators in its case, where the PSC 
determined non-labor expense inflation adjustments were appropriate in that case. 
38 DEU Exhibit 3.30, Column D lines 1-3 show the elimination of $27.8 millionrelated to the pension portion of 
AlIT and $112.5 million related to the deferred pension asset, totaling $84.7 million in net rate base. Line 4 shows 
the elimination of $5.3 million in Utah pension expense credits. 
n Because we are not ordering a reduction to DEU's pension expense, we do not need to consider DEU's alternate 
proposal to include the asset in rate base. 
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of accounting," by reducing Utah's pension expense by $5.4 million. 40 UAE proposes an 


alternative: adjusting pension expense to $0, as proposed by DEU in this case, on the condition 


that DEU agrees to exclude any positive or negative pension expense permanently from revenue 


requirement going forward. 


We find that with or without the adjustment proposed by OCS, DEU ratepayers will 


benefit from the $75 million pension contribution through a lower cost of service. 41 We further 


find that DEU's proposal to exclude the prepaid pension asset and cancel the Test Year pension 


expense by setting it to $0 benefits ratepayers by reducing annual costs. 


We typically support accrual accounting for pensions, and these findings do not modify 


that precedent. In this instance, however, given that ratepayers are benefitting from Dominion 


Energy, Inc.'s $75 million pension contribution, we find DEU's pension adjustment to result in 


just and reasonable rates. We decline to order the adjustments recommended by OCS and UAE. 


I. Professional Services Expenses 


DEU's 2018 Base Year Account 193 - Outside Services Expense includes the costs of 


professional services for assistance in seeking approval of a voluntary resource decision to 


construct a LNG facility. The Base Year amounts were then escalated to determine Test Year 


expenses. OCS argues these costs are not reflective of ongoing regulatory costs that would be 


incurred by DEU on an annual basis. UAE asserts the LNG project relates to supply service, and 


therefore it is unreasonable to include these LNG project expenses in the DNG revenue 


requirement. 


40 D. Ramas Direct Test. at 35:751-44:964. See also D. Ramas Surrebuttal Test, at 37:792-797. 
'' This finding is supported by the testimony of DEU. Rebuttal Test. of A. Felsenthal filed Nov. 14, 2019 at 7:169-
184. 
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DEU  argues that it will have several large projects during the Test Year that will rely on 


outside professional services. DEU claims the costs for those professional services are similar to 


the professional services costs associated with the LNG facility, and that these projects are part 


of its ongoing distribution operations. When asked at the hearing to identify some specific 


projects, DEU provided examples including: a project to extend natural gas service to Eureka, 


Utah; a filing to implement legislatively authorized clean air projects; a new gate station to serve 


the northern region; and a loop of additional pipeline to serve Southern Utah. DEU clarified that 


the legal costs associated with the LNG application were expected to be repeated during the Test 


Year for professional services related to those projects. DEU testified those professional services 


would include legal work, engineering analysis, and preparation of requests for proposals. 


We find that the professional services expenses associated with the LNG facility are a 


reasonable basis on which to anticipate Test Year professional services costs for the projects 


anticipated to be in the Test Year. While the LNG facility involved non-typical issues, we find 


that the estimated professional services are reasonable for the types of projects DEU expects to 


undertake within the Test Year. Additionally, we find that UAE's concern about the LNG facility 


not being related to the DNG revenue requirement is not controlling; what is at issue is not the 


LNG facility itse1f, but whether the professional services associated with that facility are a 


reasonable proxy for the DNG-related projects DEU anticipates during the Test Year. While one 


of the specific projects DEU identified at the hearing, the clean air project, is not a DNG project, 


we find that DEU has provided sufficient evidence to anticipate DNG-related professional 


services in the Test Year comparable to the professional services associated with the LNG 
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facility.  Accordingly, we decline to order an adjustment based on those professional services 


costs. 


J. Summary of Phase I Decisions on Revenue Requirement 


TABLE I presents a summary of DEU's revenue requirement deficiency position at 


hearing, with the exception of any transponder-related adjustments. 


TABLE 1. liEU PROPOSED REVENUE REQUIREMENT AT HEARING 


Adjustment 
Impact to Proposed Revenue 


Requirement Deficiency $19,249,740 
Lead-Lag Study Adjustment/Cash Working Capital ($1,496,508) $17,753,232 
Remove Audit Fee Accrual ($682,076) $17,071,156 
Fines Removal ($3,702) $17,067,454 
Property Tax Expense Update ($29,162) $17,038,292 
O&M Eff Update ($601,333) $16,436,959 
EDIT-Related Adjustments $713,966 $17,150,926 


DEU's Position At Hearing $17,150,926 


Based on our decisions above, TABLE 2 presents the effects of our decisions on DEU's 


requested Utah revenue requirement, as modified. These decisions result in a total revenue 


requirement increase of $2,680,013. Based on our decisions above, we find this amount is just 


and reasonable and will enable DEU to provide service to its customers consistent with its 


responsibilities under Utah Code Ann. § 54-3-1. 
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TABLE  2. REVENUE REQUIREMENT ADJUSTMENTS 


Adjustment 


Impact to Proposed 
Revenue Requirement 


Deficiency $17,150,926 


ROE =9.5 ($13,218,801) $3,932,125 


CWC adjust to -0.905 ($12,989) $3,919,136 


Capital Budget Reduction ($788,962) $3,130,174 


Transponder Accum. Depreciation ($322,280) $2,807,894 


Transponder Depreciation Expense ($127,881) $2,680,013 


Final Revenue Requirement Deficiency $2,680,013 


TABLE 3 presents the final capital structure, ROE, and overall rate of return we approve. 


TABLE 3. CAPITAL STRUCTURE 


Weight Cost Weighted Cost 


Long-Term Debt 45.00% 4.34% 1.95% 


Short-Term Debt 0.00% 0.00% 0.00% 


Common Equity 55.00% 9.50% 5.23% 
100.00% 7.18% 


K. Other Issues 


1. Tax Reform Surcredit 3 


UAE and OCS propose adjustments related to the Tax Reform Surcredit 3 to address 


amortization of the plant-related EDIT for the period January 1, 2019 through the rate effective 


date of this case and to correct for the overstatement of the 2018 average rate assumption method 


(ARAM) amortization. In rebuttal, DEU proposes to extend Surcredit 3 for twelve months, 


through May 2021, at a level of approximately $3.6 million beginning on June 1, 2020. In 


surrebuttal, UAE and OCS support DEU's Surcredit 3 proposal. Based on the testimony 


presented and the parties' agreement to this outcome, we find DEU's Tax Surcredit 3 proposal 


reasonable and in the public interest. We approve DEU's Tax Surcredit 3 proposal as described 
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in  DEU's rebuttal testimony, and order DEU to file a tariff change by May 1, 2020 to implement 


this change. 


2. Plant-Related EDIT Amortization 


OCS recommends that DEU defer in a regulatory liability account the difference between 


the annual amortization of plant-related EDIT included in base rates in this case and the actual 


annual amortization under the ARAM to ensure ratepayers receive the full amount of EDIT owed 


to them. OCS asserts DEU's rebuttal testimony was silent on this recommendation. In surrebuttal 


testimony, OCS recommended the PSC explicitly include this requirement. 


We find OCS 's recommendation is reasonable to ensure neither DEU nor ratepayers 


unduly benefit from estimating plant-related EDIT in base rates. We direct DEU to track the 


difference between the annual amortization of plant-related EDIT included in base rates in this 


case and the actual annual amortization under the ARAM, and provide this information in the 


next GRC. However, without comment or support from other parties we decline to approve a 


regulatory liability at this time. 


V. PHASE II: COST ALLOCATION AND RATE DESIGN - DISCUSSION, 
FINDINGS, & CONCLUSIONS 


A. Cost Allocation 


1. F230 Allocation Factor 


The F230 allocation factor is used to allocate to the customer classes various revenue, 


expense, and rate base accounts, and is based on a combination of the design day and throughput 


factors. DEU, UAE, and ANGC propose an F230 allocation factor based on a weighting of 68% 
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design-day  and 32% throughput. 42 OCS proposes a 50% design-day and 50% throughput 


weighting and FEA proposes a 100% design-day weighting. DPU proposes a 60% design-day 


and 40% throughput weighting consistent with DEU's original proposal and our historical 


practice. Modification to the weightings associated with F230 will result in a transfer of cost 


responsibility between classes. 


Among other things, parties testify to the subjective nature of the design-day and 


throughput weightings for the F230 allocation factor and the resulting reassignment of costs, the 


lack of empirical analysis supporting a specific distribution of these components, and the 


likelihood of the occurrence of a design day. Parties also dispute the application of, and inputs 


used for, the NARUC Gas Distribution Rate Design Manual Average and Peak Demand Method, 


and the design basis of DEU's system. 


We find the 60% / 40% weighting is consistent with past DElI GRC applications and 


addresses the need for facilities subject to the F230 factor to fulfill two functions: (1) to meet 


design day requirements, and (2) to move gas to all customers 365 days per year. We find this 


ratio also recognizes the diversity of use of the system by all customer groups. Recognizing the 


inherently subjective nature of this factor, we find it reasonable to continue the use of the 60%! 


40% ratio. 


2. Allocation of General Plant Depreciation 


DEU allocates General Plant depreciation expense, Account 403, using its Gross Plant 


allocation factor. In support of its objective for consistent cost allocation, OCS proposes to 


allocate General Plant depreciation expense based on the gross plant allocated to classes in the 


42 According to UAE and ANGC, the 32% throughput level is based on DEU's system load factor. 
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General  Plant category, Account Nos. 389-399, matching the depreciation expense with the plant 


giving rise to the depreciation expense. 


While OCS focuses its adjustment on Account 403, we find the same mismatch can be 


said to exist for the allocation of General Plant-related costs in expense account 408 - Taxes 


other than Income Taxes and the General Plant components of rate base accounts 108 - 


Accumulated Provision for Depreciation, 111 - Accumulated Provision for Amortization and 


Depletion, and 254 - Other Regulatory Liabilities, all of which are allocated on DEU's Gross 


Plant allocation factor. Without a more comprehensive analysis of the allocation of all General 


Plant-related accounts, we find it would not be reasonable in this docket to change the allocation 


of Account 403. 


3. Issues Pertaining to Design Day Factor 


DEll's Application uses a design day allocation factor.that was developed using firm 


contract demand of its TS and TBF rate classes and the average usage per work day for the NGV 


class, and assigns the balance to the GS and PS customers. DEU does not include the volumes 


attributable to interruptible sales (IS) and interruptible transportation ("TSI") customers in its 


development of the design day allocation factor. 


UAE, ANGC, and FEA either agree with or do not oppose DEll's method. DPU and 


OCS believe the design day factor-should be based on actual usage data (i.e., the highest day of 


natural gas SENDOUT for a year), and that DEU should include interruptible volumes in the 


development of the peak day allocation factor. Due to the lack of actual peak day data in this 


case, DPU recommends that DEU use actual peak day data to develop the design day allocation 


factor in the next GRC. Alternatively, DPU recommends the PSC require DEU to develop and 
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include  these data in its next GRC for consideration by parties. OCS recommends revising the 


design day factor in this case to include volumes from IS customers. 


We have considered the variable treatment of the customer classes in DEU's method, the 


DPU-identified material difference in design day and actual peak day demand, and DPU's 


testimony that the general industry practice is to rely on actual or weather-adjusted usage in 


employing a peak allocation factor in class cost of service (CCOS) studies. We find DPU's 


request for DEU to develop and include actual peak day data, reflecting all rate schedules, in its 


next GRC filing is reasonable. Daily data is available for certain classes. To address DEU's 


concern that peak-day data for certain customer classes cannot be measured directly, DEU 


should develop and apply a method, as it has done in this case, to determine the allocation of the 


unmeasured volumes based on billing data or measurement studies. 43 To the extent there is 


disagreement on this issue, we also find it is a reasonable topic for discussion in the cost-of-


service and rate design docket we establish in this order. 


In this case, DEU does not include interruptible volumes in its calculation of the design 


day factor. According to DPIJ, including both IS and TSI volumes in the calculation of this 


factor in this case would result in an increase in the TS peak-demand allocation factor by 


approximately 2.5%. We do not find it reasonable in this case to modify the design day factor in 


a way that will allocate even more costs to classes that will already receive material rate 


increases. In addition, given the decreasing number of IS customers in the last several years we 


do not find it reasonable to allocate additional costs to these customers at this time absent further 


analysis of the value interruptible customers provide DEU's system. 


" Direct Test. of A. Suimners filed July 1, 2019 at 9 (hereafter, "A. Summers Direct Test."). 
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If the decisions in this case result in the transfer of a material amount of firm TS contract 


quantity to interruptible status, we direct DEU through the cost-of-service and rate design docket 


we establish in this order to develop a cost-based evaluation of the optimum level of interruptible 


service for DETJ's system. 


4. Administrative and General (A&G) Expense Allocation 


ANGC recommends the PSC require DEU to perform a more detailed assessment of the 


components of the A&G costs in its next GRC. ANGC argues that, based on the types and 


magnitude of the costs covered under the A&G category, many of the activities and associated 


costs covered under Account 923 Outside Services have no cost-causative relationship to 


DEll's gross plant investment, and that the Gross Plant factor base data includes not only 


distribution plant but also production and gathering plant and intangible plant. We find that this 


issue warrants further evaluation in the cost-of-service and rate design docket we establish in this 


order, and we direct parties to address it in that docket. 


5. Final Revenue Allocation 


Our decisions above result in the following revenue spread which we find just and 


reasonable and conclude it is in the public interest to adopt. 


TABLE 4: REVENUE REQUIREMENT SPREAD, COS ALLOCATION 


Forecast Percent 
Revenues Full COS Change Change 


GS $352,657,453 ($9,345,658) -2.7% 


FS $2,730,771 $81,139 3.0% 


is $188,890 ($37,290) -19.7% 


TS $28,937,712 $11,123,946 38.4% 


TBF $1,592,976 $775,427 48.7% 


NGv $2,649,155 $82,448 3.1% 
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B. Rate Design 


1. GS Class-Related Issues 


a. Normal Heating Degree-Day Determination 


DEU proposes a 20-year time span used to calculate average Heating Degree Days 


(HDDs) and forecast volumes rather than its current use of a 30-year span. DEU also proposes to 


shift the time period used to calculate HDDs to extend through December 31, 2018 rather than 


the current December 31, 2010. According to DEU, "[u]sing 20 years of data accounts for any 


recent changes in the weather while also accounting for the possibility of colder weather." 44 


DEU states that volumetric rates will be slightly higher using a 20-year period, rather than a 30-


year period. 45 Given the size of the revenue requirement change, DPU recommends no changes 


to the current rate structure components. No party other than DEU offered an evaluation of the 


use of a 20-year Normalized HDD and the impact of this factor on elements of the Phase II rate 


design. 


We find it is reasonable to select a time period that addresses both stability and the 


influence of variability in winter temperatures that have become more frequent since 2014.4647 


We also find value in having a consistent HDD used for all aspects of DEU's ratemaking, 


planning, and forecasting, including DEU's Integrated Resource Planning and DSM Program. 


Therefore, we find DEU's request reasonable and approve it. 


A. Summers Direct Test. at 32:851-852. 
If the 20-year period is used to calculate the forecasted volumes in this ease, there are fewer volumes available to 


collect the revenue requirement. These volumes are the denominator in the calculation of the volumetric rates. 
Therefore, the volumetric rates will be slightly higher under the 20-year period than if they were based on the 30-


year period. 
46 A. Summers Direct Test, at 32:841-852. 


41 k1. at 32:853-860. 
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b. GS Schedule Block Breaks/Rate Optimization 


DEU proposes to decrease the demarcation between the GS rate schedule's first and 


second blocks from 45 dekatherms ("Dth") to 30 Dth. DPU proposes that DEU defer at this time 


any revision in usage levels in the GS rate structure for the next GRC. OCS and ANGC 


recommend the PSC reject DEU's proposed redesign of the GS blocks. 


ANGC argues DEU's cost analysis fails to address the impact of variations in customers' 


peak load contributions and load factors. ANGC recommends the PSC not accept DEU's rate 


optimization analyses as the cost curves fail to address the impact of variations in customers' 


peak load contributions and load factors on DEU's costs of serving individual customers. 


According to ANGC, there is no consideration of the manner in which a customer's cost 


responsibilities change as the customer's load factor changes. 48 


DEU supports its GS block redesign on the basis that under the current rate structure 


large GS customers are subsidizing small GS customers, and that rates designed to minimize the 


squared mean difference between the GS customers' total class cost of service and the revenues 


designed to collect that total class cost is a reasonable and appropriate means to cure the intra-


class subsidy suggested by DEU's analysis. 49 


We find DEU has not provided sufficient evidence to support its proposed GS block 


redesign. DEU's proposed rate redesign does not include an analysis of the relationship between 


usage levels and cost responsibility. 


48 Phase II Direct Test, of B. Oliver filed Nov. 14, 2019 at 32:639-33:659 (hereafter, B. Oliver Phase It Direct 
Test."). 


A. Summers Direct Test, at 27:696-709. 
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Additionally, in this case, we find DEU has not adequately supported its rate optimization 


analysis underlying its proposed GS block redesign. For example, we find there is not adequate 


consideration of the manner in which a customer's cost responsibilities change at differing levels 


of that customer's load factor. Accordingly, we do not approve DEU's proposed GS block 


redesign. 


c. Conservation Enabling Tariff (CET) Revenue per Customer 


Based on our revenue requirement and revenue spread decisions in this order we approve 


a CET revenue per customer per year amount of $311.64 as follows: 


TABLE 5: ALLOWED CET REVENUE PER GS CUSTOMER 


Allowed 


TOTAL Revenue Per 


MONTH REVENUE GS Customer 


JAN $54,324,940 $51.33 


FEB $46,312,927 $43.70 


MAR $38,100,784 $35.86 


APR $22,426,198 $21.10 


MAY $16,736,368 $15.74 


JUN $12,995,718 $12.22 


JUL $11,955,930 $11.26 


AUG $11,853,935 $11.15 


SEP $12,345,791 $11.60 


OCT $18,161,718 $17.01 


NOV - $35,142,965 $32.79 


DEC $51,536,753 $47.88 


$331,894,027 $311.64 


2. Transportation Class-Related Issues 


a. Administrative Fee/Customer Charge 


DEU proposes reducing the TS customer charge to $3,000 per year ($250 a month). 5° 


ANGC asserts no administrative charges are needed, and that only a minority of gas utilities have 


10 A. Summers Direct Test, at 29:768-770. 







DOCKET NO. 19-057-02  


- 33 - 


administrative charges for gas transportation service. ANGC claims DEU's proposed (lower) 


charge is still the highest in the industry. Further, ANGC maintains elements of the costs on 


which DEU bases its customer charge are inappropriate, unjustified, and often charge customers 


for services they do not need or want. 51 ANGC proposes to establish separate rates for customers 


with different usage characteristics. 52 


We find it is reasonable to collect ongoing administrative costs with a monthly charge. 


We find that DEU's proposed administrative charge and customer charges will collect 


approximately the amount allocated to the "Customer Function" in DEU's unbundled CCOS 


Study presented in the "Classification" tab of its rate case model. Based on this evidence 


establishing the charge as having a cost causation basis, we approve the reduced charge as 


proposed by DEU. 


b. Demand Charge 


UAE expresses concerns with DEU's treatment of demand-related costs versus 


volumetric-related costs within the TS class. UAE maintains the proportion of demand-related 


costs incurred within the TS class is actually much smaller than the system-wide share. UAE 


suggests it maybe useful to reapportion the demand and volumetric charges in a gradual manner 


over time in stepped rate increases. 53 


US Mag objects to DEU's proposed demand charge and states if such a charge were 


approved it would reduce its daily contract quantity with DEU. US Mag asserts other large TS 


SI C. Chisholm Phase It Direct Test, at 4:88-5:97. 
52 B. Oliver Phase II Direct Test, at 34:697-35:705. 


Redacted Phase II Direct Test. of K. Higgins filed Nov. 14, 2019 at 15:279-16:286 (hereafter, "K. Higgins Phase 
II Direct Test."). 
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customers  may do the same, which could result in significantly higher design day allocations to 


remaining TS class customers. 54 


ANOC states the demand charge currently employed within the TS rate schedule is not 


dependent on arbitrary assumptions regarding the relationship between a customer's annual gas 


use and the customer's load factor to assess the customer's demand cost responsibilities. 


Therefore, a demand charge is preferable to a minimum usage requirement for the recovery of 


demand-related costs. 55 


We find that DEU's proposed demand charge will collect the amount allocated to the 


"Demand Function" in DEU's unbundled CCOS study presented in the "Classification" tab of its 


rate case model. Accordingly, we find that DEU has provided sufficient evidentiary support for 


its proposed demand charge. Considering that evidence, we decline to consider alternate rate 


structures that are not based on the cost of service results. We find DEU's proposal has a cost 


basis and represents a reasonable cost recovery approach. Therefore, we approve DEU's 


proposed demand charge. 


c. Minimum Use Requirement! Moratorium 


In its application, DEU proposed a TS class minimum use requirement of 35,000 Dth per 


year going forward. In rebuttal, DEU accepted the idea of a time-limited moratorium for new 


customers set at a threshold of 35,000 Dth. DEU maintains this policy needs to be implemented 


to stabilize the TS class composition to enable adequate analysis for the next GRC. 56 


14 Sm-rebuttal Test, of R. Swenson filed Jan. 6, 2020 at 2:23-4:75 (hereafter, "R. Swenson Surrebuttal Test."). 


11 B. Oliver Phase!! Direct Test. at 46:939-945. 
16 A. Summers Direct Test. at 24-25. 
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At hearing, DPI] stated it could argue either for or against a moratorium. 57 In responding 


to the initial minimum use proposal, OCS suggests that instead of forcing small transportation 


service customers to move to a gas sales or bundled rate class, DEU should develop a new 


transportation rate for service to smaller customers and design it to recover the appropriate level 


of costs to serve these customers. 58 


US Mag proposes a separate proceeding to address class cost-of-service and rate design 


issues that will not be resolved in this docket, such as whether to split the TS class into separate 


classes. How large TS customers react to the proposed rate changes may affect the analysis 


regarding breaking up the TS class. 59 US Mag asserts making a small TS subclass would be 


more useful than a minimum use requirement or a moratorium. 60 


ANGC asserts the evidence demonstrates small TS customers are not the primary cause 


of DEU's claimed under recovery of costs from the TS class. UAE proposes to keep the current 


transportation class as it is, but offers potential support for a moratorium .61 


We find the evidence in this docket indicates smaller TS customers are not the primary 


cause of the TS class's lack of cost recovery. We therefore decline to establish either a minimum 


usage threshold or impose a moratorium on entry into the TS class because there is an 


insufficient evidentiary basis for either outcome. Issues associated with the TS class may be 


further explored in the cost-of-service and rate design docket we establish in this order. 


57 Jan. 15, 2020 F1r'g Tr. at 189:23-190:6. 
58 Redacted Phase II Direct Test. of J. Daniel filed Nov. 14, 2019 at 22:481-484 (hereafter, "J. Daniel Phase II Direct 
Test."), 


51 Phase II Direct Test. of R. Swenson filed Nov. 14, 2019 at 6:108-7:115 (hereafter, 'R. Swenson Phase II Direct 
Test"). 
60 R. Swenson Phase II Direct Test. at 8:133-138. 
61 K. Higgins Phase 11 Direct Test. at 16:302-17:309. 







DOCKET NO. 19-057-02 


-36-


d. TBF Customer Class 


In response to information presented in this docket, OCS asserts one of the customers in 


the TBF customer class should no longer be considered a bypass threat and should take service 


under a non-discounted rate. 62 


We conclude that whether a given customer qualifies for discounted service at the 


expense of the rest of DEU's customers is governed by DEU's relevant tariff terms that must be 


enforced by DEU. If the referenced TBF customer satisfies the relevant conditions, it should be 


allowed to remain on the TBF rate schedule, otherwise it should be transferred to another 


appropriate schedule. 


Given the testimony from DEU in Phase I of this docket that pipeline construction costs 


have increased significantly in recent years, we conclude it is reasonable that DEU should review 


and update its cost evaluation related to the TBF rate in the cost-of-service and rate design 


docket we establish in this order. 


C. Rate Implementation 


Due to the size of the TS and TBF rate increases, UAE proposes a set of stepped 


increases to move the TS and TBF rate classes to full cost of service over time. 63 DEU, DPU, 


OCS, US Mag, FEA, and ANGC all generally support UAE's asserted need for gradualism in 


moving the TS and TBF classes to full cost recovery. However, these parties differ with respect 


to the method of gradualism or the size of the steps and the length of time allowed to remove the 


inter-class subsidies enjoyed by the TS and TBF rate classes. 


62 J. Daniel Phase II Direct Test, at 20:434-443. 


K. Higgins Phase 11 Direct Test. at 2:35-37 and 11:204-15:266. 
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DEU proposes a three-step phase-in of the TS and TBF rate increases, with 25% percent 


of the TS and TBF rate increases occurring at the effective date of the order, with the second and 


third steps of 25% and 50% respectively, occurring in connection with DEU's first annual IT 


applications in both 2020 and 2021 .64 


OCS recommends equal increases of one-third in each of the three steps; 65 DPI] agrees 


with OCS's recommendation. 66 The FEA proposes to limit any class's rate increase to one and 


one-half times the overall revenue requirement increases yielding a 7.42% cap, with classes that 


were due to receive a decrease under the full cost standard being held to current rates. 67 US Mag 


proposes an initial 50% increase followed by a subsequent increase to be determined in another 


proceeding opened to examine the intra-class subsidy issues in the TS class, and that a final 


increase should not occur before the spring of 2022.68 ANGC recommends that UAE's proposed 


three-step phase-in of the revenue increase should be limited to TBF and large TS customers. 69 


We affirm that moving each class to its full class cost-of-service recovery is in the public 


interest and the rates we adopt in this case will achieve that end, albeit over the next one and one-


half years. It is intuitive that moving the TS and TBF classes to full cost recovery gradually 


requires other classes to continue to bear some share of the TS and TBF class cost responsibility 


in the interim. In light of the magnitude of the necessary TS and TBF rate changes, and given 


that, compared to current rates, the cost burden borne by other classes is small and of relatively 


64 Rebuttal Test, of A. Summers filed Dec. 13, 2019 at 9:212-221 (hereafter, "A. Summers Rebuttal Test."). 
65 Phase II Rebuttal Test. of J. Daniel filed Dec. 13, 2019 at 9:194-200. 
66 Phase TI Surrebuttal Test. of H. Lubow filed Jan. 6, 2020 at 4:85-94. 
67 Direct Test of B. Collins filed Nov. 14, 2019 at 23:7-11 and 24:1-4. 
68 R. Swenson Surrebuttal Test, at 6; 116-123. 
69 Rebuttal Test of B. Oliver filed Dec. 13, 2019 at 26:520-522. 
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short-term duration, we find that the gradual movement to full cost-of-service TS and TBF rates 


in this case will serve the public interest. 


Given the absence of consensus on the preferred pace of transition to full cost-of-service 


rates for the TS and TBF classes, we exercise judgement in selecting both the schedule for and 


amount of the proposed step rate change. We find providing TS and TBF customers time to enter 


into or leave contracts before the transportation class's rates are set to full class cost-of-service 


reasonable and in the public interest. Therefore, we conclude a three-step process, over 


approximately one and one-half years, will reasonably achieve this objective. The first step 


increase will occur on the rate effective date of this order; the second step will occur at the time 


of DElis Fall IT filing in 2020; and the third will occur at the time of DElis Fall IT filing in 


2021. To the extent DEU might not make an IT filing in 2020 based on our decisions in this 


order, the second step shall be implemented on January 1, 2021. The first step will implement 


50% of the rate increase for the TS and TBF classes, with the remaining classes' rate changes 


adjusted to compensate for it. The second step will be an additional 25% of the TS and TBF rate 


differential. These first two steps will accomplish the removal of 75% of the rate subsidy within 


the first year of the rates being effective. The last step will be the removal of the remaining 25% 


of the intra-class subsidy at the time of DEU's Fall IT filing. We find and conclude that this 


method, the results of which are presented in Table 6 below, will result in just and reasonable 


rates, and is in the public interest. The rates and charges reflecting the decisions in this order are 


presented in Tables 7 and 8, below. 
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TABLE 6: SPREAD OF REVENUE CHANGE 


Rate 


Schedule 


OS 


PS 


is 


TS 


TBF 


NOV 


Total 


Test Year 


Revenue 


$352,657,453 


$2,730,771 


$188,890 


$28,937,712 


$1,592,976 


$2,649,155 


$388,756,956 


Description  


Basic Service Fees: 


OS, FS, IS 


Category I 


Category 2 


Category 3 


Category 4 


TS, TBF, MT 


Category 1 


Category 2 


Category 3 


Category 4 


Administrative Charges: 


Primary 


Secondary 


Step 1, March 1, 2020 Step 2, Fall 2020 


$ Change % Change $ Change % Change 


($3,556,450) -1.0% ($2,894,604) -0.8% 


$227,644 8.3% ($73,253) -2.7% 


($37,290) -19.7% 0.0% 


$5,561,973 19.2% $2,780,987 9.6% 


$387,714 24.3% $193,857 12.2% 


$96,421 3.6% ($6,987) -0.3% 


$2,680,013 


TABLE 7: MONTHLY FIXED CHARGES 


Current 


Charges 


$6.75 


$18.25 


$63.50 


$420.25 


$6.75 


$18.25 


$63.50 


$420.25 


Approved 
March 1, 2020 


Charges 


$6.75 


$18.25 


$63.50 


$420.25 


$6.75 


$18.25 


$63.50 


$420.25 


$ 


Change 


Step 3, Fall 2021 


$ Change % Change 


($2,894,604) -0.8% 


($73,253) -2.7% 


- 0.0% 


$2,780,987 9.6% 


$193,857 12.2% 


($6,987) -0.3% 


$0 


$0 


$0 


$0 


$0 


$0 


$0 


$0 


$375.00 $250.00 -$125.00 


$187.50 $125.00 -$62.50 


% 


Change 


0% 


0% 


0% 


0% 


0% 


0% 


0% 


0% 


-33.3% 


-33.3% 
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D.  Tariff Issues 


DEU proposes numerous changes to its Tariff, housekeeping and otherwise. We address 


two specific changes below. Other than those changes affected by our decisions in this order, and 


based on DPU's general concurrence with the changes, and in the absence of any opposition, we 


find the changes proposed by DEU, including the two discussed below, reasonable and approve 


them. 


1. Allocation of Peak-Hour Costs to Transportation Customers 


DEU proposes to charge a portion of the peak-hour SNG contracts to the TS and TBF 


customers based on the peak-day factor and to collect this charge through a monthly demand 


charge of $0.11858 per Dth of contracted monthly firm demand. ANGC opposes this charge. 


We find that DEU has provided sufficient evidence supporting its proposal through 


testimony pertaining to uneven load profiles during the day, that transportation-related penalties 


and procedures are imposed for different reasons than the peak-hour charge, and that DEU has 


used a peak-hour contract every day this winter. 70 Based on this evidence, we find it is fair and 


reasonable to allocate a portion of the costs of the peak-hour contracts to the TS and TBF 


customers. Therefore, we approve the application of a peak-hour charge to the transportation 


customers as proposed by DEU. The question of whether to apply this charge to the MT and IS 


customers is an element to be evaluated in the cost-of-service and rate design docket we establish 


in this order. 


70 A. Summers Rebuttal Test. at 17:415-419. 
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2.  SNG Rate Determination Proceedings 


DEU proposes to remove language from the SNG Cost Rate Determination provisions of 


its Tariff Section 2.06 regarding: 1) a reference to a rate determination procedure established in 


Docket No. 84-057-07, and 2) obsolete CO2 cost recovery language. DEU proposes to add 


language to the same Tariff section allowing for SNG rate determinations to be made in 


proceedings other than a GRC. 


In direct testimony, DPU stated it reviewed the Tariff changes and that they are 


reasonable. 71 At hearing, OCS's counsel stated that based on its review of the proposed SNG 


Tariff changes, OCS does not oppose the proposed Tariff changes .72 No other party responded to 


these proposed changes in testimony or at hearing. 


Having reviewed DEU's proposed Tariff changes and testimony, we find it useful and in 


the public interest to remove obsolete language. Further, allowing additional forums for rate 


determination does not alter the standards and requirements that would apply to those changes; 


therefore, there is no harm to the public interest. Accordingly, and given there is no opposition to 


DEU's proposed text addition providing for the determination of SNG cost rates to be set in both 


GRCs and other appropriate proceedings, we accept the proposed changes. 


3. SNG Cost Allocation Method 


DEU proposes a method for allocating SNG costs to be used in the first 191 Account 


pass-through application after the allocation method is approved. DEU's method addresses cost 


" Phase H Direct Test. of H. Lubow filed Nov. 14, 2019 at 12:316-317. 
72 Jan. 16, 2020 llr'g Tr. at 23:7-11. 
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causation  associated with winter contracts and results in different rates for summer/winter use for 


the GS and FS classes. No party commented on this issue. 


We find DEU's method is based on cost causation principles and fairly allocates the costs 


of seasonal SNG-related contracts to the various rate schedules. Therefore, we approve the 


method as proposed by DEU to be used in the first pass-through application filed subsequent to 


this order. 


'/L NEW COST-OF-SERVICE AND RATE DESIGN DOCKET 


Given parties' desires to bring the whole transportation class to full cost of service in this 


case and to withhold intra-class subsidy issues until after the rates are determined in this case, 


US Mag put forth that, in the event the PSC accepts DEll's proposal, that it "address the intra-


class subsidy in a new docket .,,13 


DEU states in surrebuttal "[t]he only certainty in the current record is that the current TS 


class is not covering its full cost. . . . There is not sufficient data in the record to show that any 


particular split of the TS class would be just and reasonable,"" that "[f]urther rate design 


analysis must occur before the [TS] class is split,"" and that "if [DEU] 's proposals are approved 


by the [PSC], the TS class will be moving toward full cost and its makeup will stabilize such that 


a more detailed analysis can be done." 


Moreover, DEU "believes that, given the right guidelines, a collaborative group could 


effectively study these [TS rate design] issues before the next general rate case." 76 We find that 


R. Swenson Phase II Direct Test. at 7:110-118. 
14 Surrebuttal Test. of A. Summers filed Jan. 6, 2020 at 2:30-33 (hereafter, "A. Summers Surrebuttal Test."). 
"A. Summers Surrebuttal Test, at 4:81-82. 
76 1d. at 4:87-91. 
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the current posture regarding TS intra-class issues precludes us from making findings requisite to 


address these issues adequately in this case. 


We also find that a separate proceeding following our final order on the rates in this case 


is an appropriate and reasonable means to evaluate the TS class composition and other cost 


allocation issues associated with rate classes. It will provide adequate time for study before DEU 


files its next GRC. Accordingly, we will establish an investigatory proceeding in a new docket 


shortly after the reconsideration period for this order concludes. 


VII. ORDER 


Pursuant to our discussion, findings and conclusions: 


1. We approve a revenue requirement increase of $2,680,013 allocated to the 


various customer classes as shown in Table 4. 


2. We set the 1TP investment level at $72.2 million adjusted annually for 


inflation and approve DEU's other proposed changes related to the ITP as 


modified by this order. 


3. We approve the extension and modification of the Tax Reform Surcredit 3 


as proposed by DEU in rebuttal testimony. 


4. We approve the use of HDD's based on a 20-year average as proposed by 


DEU. 


5. We approve a CET revenue per customer amount of $311.64 apportioned 


as described in this order. 


6. The approved revenue increase of $2,680,013 shall be implemented in 


three steps. The Step 1 increase shall be effective March 1, 2020. The Step 
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2  increase shall be implemented in 2020, consistent th DEU's Fall IT 


filing, but no later than December 31, 2020. The Step 3 increase will be in 


connection with Dominion's Fall IT filing in 2021. 


7. We approve the allocation of DEU's peak-hour contracts to Transportation 


customers and DEU's SNG cost allocation method. 


8. DEU shall file appropriate Tariff revisions reflecting the Step 1 through 


Step 3 rate changes and all other Tariff changes approved herein within 14 


days after the date of this Report and Order. The Tariff revisions shall 


reflect the determinations and the decisions contained in this Report and 


Order. DPU shall promptly review the Tariff revisions for compliance 


with this Report and Order. 


DATED at Salt Lake City, Utah, this 25th day of February, 2020. 


Is! Thad LeVar, Chair 


Is! David R. Clark, Commissioner 


Is! Jordan A. White, Commissioner 


Attest: 


Is! Gary L. Widerburg 
PSC Secretary 
DW#3 12230 
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Notice  of Opportunity for Agency Review or Rehearing 


Pursuant to § § 63G-4-301 and 54-7-15 of the Utah Code, an aggrieved party may request 
agency review or rehearing of this Order by filing a written request with the PSC within 30 days 
after the issuance of this Order. Responses to a request for agency review or rehearing must be 
filed within 15 days of the filing of the request for review or rehearing. If the PSC does not grant 
a request for review or rehearing within 20 days after the filing of the request, it is deemed 
denied. Judicial review of the PSC's final agency action may be obtained by filing a petition for 
review with the Utah Supreme Court within 30 days after final agency action. Any petition for 
review must comply with the requirements of §§ 63G4-401 and 63G-4-403 of the Utah Code 
and Utah Rules of Appellate Procedure. 
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CERTIFICATE  OF SERVICE 


I CERTIFY that on February 25, 2020, a true and correct copy of the foregoing was 
delivered upon the following as indicated below: 


By Email: 


Cameron L. Sabin (cameron.sabin@stoe1.com) 
Stoel Rives, LLP 


Jenniffer Nelson Clark (jenniffer.clarkdominionenergy.com) 
Austin Summers (austin.summersdominionenergy.com) 
Travis Willey (travis.wiI1eydominionenergy.com) 
Dominion Energy Utah 


Damon E. Xenopoulos (dexsmxblaw.com) 
Stone Mattheis Xenopoulos & Brew, PC 
Jeremy R. Cook (jcook(cohnekinghorn.com) 
Cohne Kinghorn 
Representing Nucor Steel-Utah, a Division ofNucor Corporation 


Gary A. Dodge (gdodge@hjdlaw.com) 
Phillip J. Russell (prussell@hjdlaw.com) 
Hatch, James & Dodge, P.C. 
Representing the Utah Association of Energy Users 


Stephen F. Mecham (sfmechamgmail.com) 
Stephen F. Mecham Law, PLLC 
Curtis Chisholm (cchisholm@ie-cos.com) 
American Natural Gas Council, Inc. 


Gary A. Dodge (gdodge(2),hid1aw.com) 
Phillip J. Russell (prussell(2hid1aw.com) 
Roger Swenson (roger.swenson(prodigy.net) 
Representing US Magnesium, LLC 


Maj Scott L. Kirk (scott.kirk.2(?ius.afmi1) 
Capt Robert J. Friedman (robert.friedman.5@us.af.mil) 
Thomas A. Jernigan (thomas.jernigan.3us.af.mil) 
TSgt Arnold Braxton (arnold.braxton@us.af.mil) 
Ebony M. Payton (ebony.payton.ctrus.af.mil) 
Federal Executive Agencies 
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Patricia  Schmid (pschmidagutah.gov) 
Justin Jetter (ii etter(agutah.gov) 
Robert Moore (rmooreagutah.gov) 
Steven Snarr (stevensnarragutah. gov) 
Assistant Utah Attorneys General 


Madison Gait (mgaitutah.gov) 
Diviion of Public Utilities 


Cheryl Murray (cmurrayutah.gov) 
Office of Consumer Services 


Administrative Assistant 












P.S.C.U. Docket No. 22-057-03 
OCS Data Request No. 2.61 


Requested by the Office of Consumer Services 
Date of DEU Response June 8, 2022 


OCS 2.61: Training Expense. Provide the amount of employee training expense included in 
the 2023 test period and each of the years 2017, 2018, 2019, 2020, and 2021. 
Provide a description of the types and purpose of the training conducted each year. 


Answer: See OCS 2.61 Attachment 1. 


Trainings are provided in either group settings or on an individual basis with leader 
approval. Those trainings include obtaining and maintaining technical 
certifications, workshops, continuing education, or regulatory required training and 
safety seminars. Training is skill or task driven. 


Prepared by: Steven Gaberdiel, Manager, Accounting 


Comparison of 5-year average to test period amount (from OCS 2.61 Attachment 1): 


Training Expense 


2017 207,442 


2018 341,479 


2019 348,560 


2020 204,820 


2021 259,119 


Syr avg 272,284 


2023 Forecast 262,206 


Difference 10,078 


DEU Cross EX. 








P.S.C.U. Docket No. 22-057-03 
OCS Data Request No. 2.29 


Requested by the Office of Consumer Services 
Date of DEU Response June 2, 2022 


OCS 2.29: Injuries and Damages. Identify the amount of injuries and damages expense 
included in the 2023 test period and for each of the years 2017, 2018, 2019, 2020, 
and 2021. 


Answer: The Injuries and Damages information is provided in each Results of Operations 
the Company files on the "Expenses" tab. The 2023 projected amount is shown in 
Austin Summers' Exhibit 4.20, "Projected Expenses" tab. This same information 
is also shown in Jordan Stephenson's Exhibit 3.05. See OCS 2.29 Attachment 1 for 
courtesy copies of the "Expenses" tab from 2017-2021. 


Prepared by: Damir Sabanovic, Regulatory Analyst III 


Comparison of 5-year average to test period amount (from OCS 2.29 Attachment t): 


Injuries and Damages 


2017 11,740 


2018 1,669,385 


2019 (53,062) 


2020 1,114,107 


2021 520,352 


5yr avg 652,504 


2023 Forecast 542,964 


Difference 109,540 


DEU Cross EX. It0 





