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Docket No. 04-999-03
BRIEF OF UTOPIA

The Utah Telecommunication Open Infrastructure Agency (“UTOPIA”) respectfully
submits this Brief pursuant to the Order of March 25, 2005, issued by the Utah Public Service
Commission (“Commission”) in the above-referenced proceeding.
INTRODUCTION
On March 11, 2004, the Division of Public Utilities (“DPU”) submitted to the
Commission a Request to Open an Investigative Docket allowing the DPU and parties to
investigate establishing new and revised regulations pertaining to the joint use of properties by
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utilities. The DPU also requested that the docket provide a forum to investigate the general
terms and conditions for contracts used to execute pole attachment and other issues. Pursuant to
the DPU’s request, on March 19, 2004, the Commission issued its order opening the docket and
set forth an initial schedule soliciting comments from interested participants.
Over the course of the next several months, several participants filed comments on
proposed changes to the pole attachment regulations and general terms and conditions to be used
in the standard pole attachment agreement. While agreement was reached on many issues, a list
prepared by the DPU shows that there remain ten categories of issues on the pole attachment
standard contract. Therefore, on March 25, 2005, the Commission issued its Scheduling Order
requesting that on April 15, 2005, “Parties file briefs on unresolved terms and provisions of the
standard pole attachment contract.” Accordingly, UTOPIA respectfully submits the following in
response to the Commission’s Order.
MAKE-READY WORK SHOULD BE REQUIRED TO BE PERFORMED WITHIN A
SPECIFIC TIME PERIOD.
The Make-ready Work 1 provision of the standard contract should contain a provision
requiring the Pole Owner to perform Make-ready Work within a specific period of time, and
should also provide an alternative allowing the Licensee to have the work performed by a
qualified contractor. Currently the proposed standard contract has a provision that provides, in
part:
Pole Owner will provide Licensee an estimated completion date
for any Make-ready Work, taking into account the overall scope of
the Licensee’s project, the volume of applications received from
other licensees, as well as the availability of crews to perform the
1

Capitalized terms not defined herein have the meaning as defined by the standard Utah Pole Attachment
Agreement drafted in this docket.
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work. The Licensee and the Pole Owner shall negotiate solutions
in good faith when the estimated time to perform the Make-ready
Work does not meet the Licensee’s project requirements.
Utah Pole Attachment Agreement § 3.09. This language reflects only the interests of the Pole
Owner and ignores the reality of the situation from the Licensees’ perspective. Pole Attachment
Agreements are necessary because Licensees have a real business need to attach to utility poles.
Because federal law requires the Pole Owner to allow other utilities to attach to its poles under
rates, terms, and conditions that are just and reasonable, 47 U.S.C. § 224, the standard contract
should fairly recognize the needs of both parties. If this language is adopted, a Licensee will be
unable to plan for the timely implementation of its service, which is often subject to service level
agreements, and which in turn may have penalties associated with untimely performance.
Substantial delays are inevitable with the proposed language and the Licensee will have no
position from which to negotiate. Without including mutual obligations in the standard contract,
the Pole Owner has no incentive to respond and perform in a timely fashion.

Therefore,

UTOPIA proposes the following:
Once the Licensee has provided the required written or Electronic Notice System
(“ENS”) notice indicating that it is willing to bear the reasonable cost of the Make-ready Work
from the estimate provided by the Pole Owner, the Pole Owner should be required to complete
the Make-ready Work within thirty calendar days of the notice. This includes relocating any
third-party attachments if necessary.

Within seven calendar days of the notice to proceed

provided by the Licensee, the Pole Owner should be required to inform the Licensee whether it
will be able to perform the Make-ready Work within the required time limit, and if not, the date
by which the work could be done. If the Pole Owner fails to provide notice that it cannot
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perform the Make-ready Work within seven calendar days, and it fails to perform the Makeready Work within thirty calendar days, the Pole Owner must pay to the Licensee a penalty of
$1000 per pole. If the Pole Owner notifies the Licensee that it cannot perform the Make-ready
Work within the thirty-calendar-day required time limit, the Licensee should have the option of
choosing a contractor 2 that meets the objective engineering qualifications and criteria established
by the Pole Owner to perform the Make-ready Work on behalf of the Licensee.
Alternatively, once the Pole Owner indicates to the Licensee that Make-ready Work will
be necessary and the reasonable estimated cost thereof, the Licensee should have the option to
choose a qualified contractor to perform the Make-ready Work on behalf of the Licensee. This
alternative ensures that the Pole Owner’s costs are just, reasonable, and competitive.
UTOPIA’s recommendation recognizes the limitations placed on the Pole Owner’s
resources to fulfill pole attachment requests while addressing its safety concerns by having only
qualified contractors perform the Make-ready Work. At the same time, having specific time
limitations ensures that attachments are completed within a reasonable time period so that
Licensees can properly plan their projects and not incur any unnecessary penalties under service
level agreements.
Accordingly, UTOPIA proposes that § 3.09 of the proposed standard contract read as
follows:
If in the reasonable judgment of Pole Owner the accommodation
of any of Licensee’s Attachments necessitates Make-ready Work,
in the response to Licensee’s application Pole Owner will indicate
the Make-ready Work that will be necessary to accommodate the
Attachments requested and the reasonable estimated cost thereof
2

This could be from a list of contractors approved by the Pole Owner, if the Pole Owner is willing to make available
such a list.
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within the application processing time period identified in Section
3.02. If Licensee is willing to bear the reasonable cost of all
Make-ready Work necessary, as determined by Pole Owner,
Licensee shall so indicate via ENS or in writing within thirty (30)
days of the date of Pole Owner’s response to Licensee’s initial
application. If Licensee notifies Pole Owner that it is willing to
bear the reasonable costs of the Make-ready Work, Pole Owner
shall have thirty (30) calendar days from receiving this notice to
perform the Make-Ready Work, including relocation of any thirdparty attachments if necessary. Within seven (7) calendar days
from receiving this notice from Licensee, Pole Owner shall inform
Licensee whether Pole Owner will be able to perform the Makeready Work within the thirty (30) calendar day time limit, and if
not, the date by which the work could be done. If the Pole Owner
notifies the Licensee that it cannot perform the Make-ready Work
within the thirty (30) calendar day time limit, the Licensee shall
have the option of choosing a contractor that meets the objective
engineering qualifications and criteria established by the Pole
Owner to perform the Make-ready Work on behalf of Licensee. If
the Pole Owner fails to provide notice that it cannot perform the
Make-ready Work within the seven (7) calendar day limit, and the
Pole Owner fails to perform the Make-ready Work within the thirty
(30) calendar day limit, the Pole Owner must pay to Licensee a
penalty of $1000 per pole. Notwithstanding the preceding, once
the Pole Owner indicates to the Licensee the Make-ready Work
that will be necessary and the reasonable estimated cost thereof, at
its option, the Licensee may choose a contractor, which meets the
objective engineering qualifications and criteria established by the
Pole Owner to perform the Make-ready Work.Pole Owner will
provide Licensee an estimated completion date for any Make-ready
Work, taking into account the overall scope of the Licensee’s
project, the volume of applications received from other licensees,
as well as the availability of crews to perform the work. The
Licensee and the Pole Owner shall negotiate solutions in good faith
when the estimated time to perform the Make-ready Work does not
meet the Licensee’s project requirements. At Licensee’s option,
Licensee may request either assistance with the work by Licensee
or by qualified contractors hired by the Licensee, payment of
premium rates for Pole Owner’s employees to be dedicated to
perform work solely on Licensee’s project, or similar measures
designed to augment the Pole Owner’s capabilities.
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CONCLUSION
UTOPIA respectfully requests that the Commission order that the standard pole
attachment contract contain a provision requiring the Pole Owner to complete Make-ready Work
within thirty calendar days of receiving notice to proceed from the Licensee, and allowing the
Licensee the option of choosing a qualified contractor to perform the Make-ready Work.
DATED this _____ day of April, 2005.

WILLIAM J. EVANS
VICKI M. BALDWIN
PARSONS BEHLE & LATIMER
DAVID J. SHAW
UTOPIA
Attorneys for UTOPIA
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CERTIFICATE OF SERVICE
I hereby certify that on this _____ day of April, 2005, I caused to be mailed, first class,
postage prepaid, a true and correct copy of the foregoing BRIEF OF UTOPIA, to:
Robert C. Brown, Esq.
Theresa Atkins, Esq.
Qwest Services Corporation
1801 California Street, 49th Floor
Denver, CO 80202
(303) 672-5839
(303) 295-7069 (fax)
robert.brown@qwest.com
theresa.atkins@qwest.com
Michael Ginsberg
Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South
Salt Lake City, Utah 84111
mginsberg@utah.gov
Stephen F. Mecham
Callister Nebeker & McCullough
Gateway Tower East Suite 900
10 East South Temple
Salt Lake City, UT 84133
Attorneys for Utah Rural Telecom
Association
Michael D. Woods, Esq.
Comcast Cable Communications, LLC
183 Inverness Drive West, Suite 200
Englewood, Colorado 80112

Gerit F. Hull
Counsel
PACIFICORP
825 NE Multnomah, Suite 1700
Portland, OR 97232
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JONES
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HOLBROOK
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170 S. Main Street, Suite 1500
Salt Lake City, Utah 84101

Jerold G. Oldroyd, Esq. (#2453)
Angela W. Adams, Esq. (#9081)
Ballard Spahr Andrews & Ingersoll,
LLP
One Utah Center, Suite 600
201 South Main Street
Salt Lake City, Utah 84111-2221
Bradley R. Cahoon (5925)
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200
Gateway Tower West
Salt Lake City, Utah 84101

Meredith R. Harris, Esq.
AT&T Corp.
One AT&T Way
Bedminster, New Jersey 07921
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