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Pursuant to the briefing schedule established byPitesiding Officer at the close of the
hearing on March 3, 2010, All American Telephonenfpany, (“All American”) respectfully
submits the following Post-Hearing Brief to discube reasons why the Utah Public Service
Commission (“Commission”) should grant All Ameri¢aPetition in this matter.

BACKGROUND

All American commenced this proceeding on April 2808, when it petitioned the
Commission for aunc pro tunc amendment to its existing Certificate of Public @@mence and
Necessity (‘CPCN”). Specifically, All American wiad to expand the scope of its CPCN so that
it would be authorized to provide public telecomneations services in those areas of the State

currently being served by Beehive Telephone Comgd&eehive”), the incumbent local exchange



carrier. Furthermore, All American requested ttreg amendment be applied retroactively to
September 10, 2007, which is the date on which@benmission approved All American’s
interconnection agreement with Beehive.

On June 16, 2009, the Commission made a numbegaf tulings regarding the proposed
amendment to All American’s CPCN. For example@benmission determined that it did not have
the legal authority to grant relief onranc pro tunc basis, and that any amendment to All
American’s CPCN would only be granted on a prospedttasis. The Commission also decided that
it could not summarily grant the proposed amendraadtthat a full evidentiary hearing needed to
be conducted before it could rule on the petitidfinally, the Commission outlined the legal
standard it would follow in determining whether freposed amendment to All American’s CPCN
should be granted. It stated that the Commisssas tithe factors listed in UCA 54-8b-2.1, e.g.
sufficient technical, financial, and managerialo@ses, considerations of the public interest, etc.
in determining whether a certificate should be ateeid’* These rulings were also affirmed in the
Commission’s subsequent Report and Order dated gify 2009.

The Commission’s prior rulings have now limited teéevant issue in this case to whether
All American’s proposed entry into Beehive’s tesrit meets the legal standards set forth in Utah
Code Ann. 8 54-8b-2.1(2), which sets out a two fest

(2) The commission shall issue a certificate to dpplying telecommunications

corporation if the commission determines that:

(a) the applicant has sufficient technical, finah@nd managerial resources
and abilities to provide the public telecommunicas services applied for; and

! See Report and Order dated June 16, 2009, at p.13.
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(b) the issuance of the certificate to the applicsum the public interest.

Based on the evidence presented at the hearihgsimatter on March 3, 2010, and for the
reasons stated more fully below, the Commissiomlshiind that All American has satisfied the
requisite legal standard for entry into Beehivegitory. This is especially true in light of All
American’s willingness to limit the scope of its\gees in Beehive'’s territory to those which it is
currently providing: switched access services tde@nce call companies such as Joy Enterprises.
The evidence shows that All American certainly thesnecessary resources to provide this type of
service, as evidenced by its demonstrated abitityrovide switched access service to Joy
Enterprises successfully for several years.

More importantly, there has been no evidence whkigdws that the proposed amendment
would be adverse to the public interest. Thereiseven a scintilla of evidence to show that any
of the consumers who reside in Beehive’s territoily be adversely affected by All American’s
entry, through either higher rates or a decreasigeingjuality of services. Nor is there any eviagenc
which shows that All American’s activities will harthe ILEC or have an anti-competitive effect.
In fact, Beehive has consented to the proposeddment. There is also no evidence which shows
All American’s activities will adversely affect dhe Universal Service Fund. Rather, the evidence
affirmatively shows that All American’s entry inBeehive’s territory will have a positive effect on
the local economy and provide Beehive with incrdagyenue, which in turn can be used to
improve Beehive's infrastructure and its qualitysefvice. In other words, there is nothing which
shows that All American’s activities in Beehive&rtitory have had, or will have, any negative

impact on any interested party. Therefore, All Aiwan respectfully requests that the Commission
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grant the proposed amendment to All American’stexdsSCPCN so as to authorize All American
to service conference call companies in Beehitegistory.
ARGUMENT

The Services All American is Seeking to ProvideniBeehive’s Territory Are Limited.

Before the Commission can examine whether All Agaaris entry into Beehive’s territory
satisfies the requisite legal standard, it must fiave a clear understanding of the scope ofcevi
All American is seeking to provide. In its Amendedtition, All American did not seek a broad
amendment to its CPCN that would authorize it tivjate a full array of public telecommunications
services within Beehive’s territory. Rather, Alhnrican only sought authority to operate in
Beehive’s territory “to the extent of the termslaonditions of that interconnection agreement”
between All American and Beehi¥€elhen, as this proceeding progressed and thegaztincerns
were more clearly articulated, All American agamited and clarified the scope of services it was
seeking to provide in Beehive’s territory. It stthat it was willing to accept an amendmentgo it
CPCN that limited the scope of its services in Be=h territory to switched access service for
conference call companies such as Joy Enterpri3émrefore, these are the only types of services
that the Commission should analyze pursuant tocseb#d-8b-2.1(2).

It is important to understand that Utah law dogs@guire CLECs to be capable of providing

every type of service to every customer in thattagyrwho seeks a particular service. Rather, eithe

2 Amended Petition at Y 4.
% See Exhibit P-2 at lines 93-108 and Hearing Transd{ipt.”) at 52:24 — 53:5.
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an applicant or the Commission may seek to limgt slsope of services that will be provided
pursuant to a CPCN by limiting either the geograinea of the services to be provided or the type
of services to be provided. For example, sectbBl»2.1(1) states:

[T]he commission may issue a certificate to a @emunications corporation

authorizing it to compete in providing local excbhanservices or other public

telecommunications services in atlpart of the service territory of an incumbent
telephone corporation....
(emphasis added). This same statute goes ontéo sta

The commission shall issue a certificate to thelyapgp telecommunications

corporation if the commission determines that:

(a) the applicant has sufficient technical, finah@nd managerial resources

and abilities to provide the public telecommunicas servicespplied for;

Utah Code Ann. § 54-8b-2.1(2) (emphasis added)other words, the certification process for
CLECs clearly contemplates potential limitationstba geographical area within which a CLEC
may operate and on the types of services the CladBaoovide.

The foregoing statutes are also consistent witlCinamission’s own administrative rules.
These rules recognize that CLECs are not obligatpdovide the full array of telecommunications
services to every customer within a service aiRather, a CLEC’s obligations in this regard are
limited to those services which it has the techracal financial capability to provide. As stated i
Rule 746:

R746-349-8. CLEC's Obligations with Respect to i&ion of Services.

A. The CLEC agrees to provide service within spedifgeographic areas upon
reasonable request and subject to the followinglitioms:

1. the CLEC's obligation to furnish service to cumsersis dependent on the
availability of suitablefacilitieson its network at company-designated locations as
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identified in its annual network route map filing;

2. the CLEC willonly be responsible for the installation, operatiomnl maintenance
of servicesthat it provides;

3. the CLEC will furnish servicH it is able to obtain, retain and maintain suitable
access rights and facilities, without unreasonakifgense, and to provide for the

installation of those facilities required incidéathe furnishing and maintenance of
that service;

* * *

6. all construction of facilities will be undertakat the discretion of the CLEC,
consistent with budgetary responsibilities and m®rsation for the impact on the
CLEC's other customers and contractual resportsasili

(emphasis added).

Based on the foregoing, there is nothing which @nésthe Commission from amending Al
American’s CPCN so as to allow it to operate inlideg's territory on a limited basis. Therefore,
since All American does not object to a CPCN wihichuld limit its activities in Beehive’s territory
to the servicing of conference call companies, @lmenmission should consider All American

petition with such limits in mind.

I. All American Has The Necessary Resources to SeevConference Call Companies
Such As Joy Enterprises.

In order to grant the proposed amendment to All Aca@’s CPCN, the Commission must
first determine that All American “has sufficieethnical, financial, and managerial resources and
abilities to provide the public telecommunicatisesvicespplied for....” Utah Code Ann. § 54-8b-
2.1. In this case, All American has presenteddefit evidence to support such a finding.

As an initial matter, the Commission has previodgliermined that All American possesses

the resources necessary to provide public telecamuations services in the state of Utah. This
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finding was made in March, 2007, when the Commisgi@nted All American’s existing CPCN
for the Qwest territory. In order to obtain thiPCN, All American was first required to file an
application that contained all of the informatioacassary for the Commission to analyze a
telecommunications company’s resourtess outlined under the Commission’s rulesAll
American is not seeking to provide any services #ra inconsistent with those outlined in its
original application for a CPCN Therefore, the Commission should adhere to @sipus finding
that All American has the requisite resourcestwige switched access services to conference call
companies in Beehive’s territory.

In addition to the approval of its existing CPCN| American has provided additional
evidence to show that its has the managerial ressurecessary to provide the services for which
itis applying. For example, All American’s Présnt, David Goodale, testified that he has worked
in the telecommunications industry for over tweyggrs and that such experience has provided him
with the capability to effectively manage All Ameain’s operation$. The company also employs
an experienced CPA to assist Mr. Goodale in pragaand generating the company’s financial
statements, quarterly reports, tax returns and dithencial documents.

All American has also provided additional evidemggch shows that it has the financial

* Exhibit P-1 at lines 39-58.

® See Utah Admin. Code R746-349-3.
®1d. at lines 75-77.

"Tr. at 38:21 — 39:7.

8 1d. at 45:24 — 46:14.



resources to provide the services for which ifglgng. It has produced annual reports for 2007
and 2008 which show its annual revenue and expérisathermore, Mr. Goodale testified that All
American has met all of its financial obligatiomsce beginning its operations:

A. [Mr. Goodale] Il tell you this, though.

Q. [Mr. Proctor] Please.

A. Nobody's given any bill to All American Telephe that hasn't been paid. We

are responsible for taking care of our obligations.

And our accounting that you see there [indhaual reports], those -- that

accounting has been prepared for our internal ésel my CPA is very diligent

about making sure that everything is taken cam@aperly.

Q. | have no doubt about tHat.
In other words, the evidence shows that All Amaribas certainly been able to meet its financial
obligations so as to maintain its ability to pravicbnference call servicing in Beehive’s territory.

Finally, All American has certainly proven thahas the technical resources to provide the
service for which it is applying. For example, évdence shows that All American uses its switch
located in Garrison, Utah, to terminate calls madbe phone numbers All American has assigned
to Joy Enterprises, a provider of free confereratiing.!* The switch All American currently uses

to provide this service is a Taqua 7000 swifcithis switch was purchased less than two years ago

and is considered to be “state of the art” in tiwkustry*® This new switch is more reliable than All

® See Exhibit DPU-3.

10Tr, at 142:13-22.

11 Exhibit P-1 at lines 228-235.
12-1d. at 238-40.

13 Tr. at 68:9 — 69:23.



American’s previous equipment and it is capableamidling several thousand calls simultaneotisly.
As a result, All American has not received any ctaimps from Joy Enterprises or any of Joy’'s
customers regarding the quality of All Americanisitshing services? In other words, All
American has proven that it will invest its resasgn the best equipment available so that it may
continue to provide top-quality, uninterrupted shihg services to Joy Enterprises and its
customers.

In response, none of the interveners has challethgegliality of All American’s equipment
or its services. Nor has anyone challenged if#yam meet its financial obligations. Rathereth
Division and the Office of Consumer Services’ rasg®s have been to challenge All American’s
managerial abilities by shifting the focus from Aliherican’s exceptional services to decisions that
were made three and four years ago in connectitmAli American’s application for its existing
CPCN. In its application, All American representidt it only intended to provide services in the
Qwest service territory when it actually intendedptovide services in Beehive's territory. The
Division and the OCS are now using this four-yelar mistake to argue that All American is
currently undeserving of an amended certificate.

In determining whether the mistakes surroundingA&tierican’s initial application for a
CPCN justify the denial of All American’s currengftion, even in light of the high quality of its

current services, the Commission must also take @oinsideration the significant efforts All

14 1d. at 69:21 — 70-15.

°1d. at 44:18-24.



American’s management has taken to try to rediéydompany’s mistakes and voluntarily bring
itself into compliance. For example, All Ameridaas admitted that the application for its existing
certificate was too narrow in scope because indidinclude Beehive’s territory. However, All
American and Beehive later approached the Comnmssio made a public and open application
for an interconnection agreemeéntBy filing this agreement with the Commission, Alinerican
openly and publically stated its intent to operatBeehive's territory. The Commission eventually
approved the agreement, despite the scope of Atrlaan's existing certificaté.

After receiving approval of its interconnection egment, All American again decided to
take additional steps to bring itself into compdan It filed its petition in this docket in an eff to
resolve any discrepancies that existed betweenigmal certificate, its interconnection agreement
with Beehive, and the operations it was providiBy.doing so, All American’s management was
exhibiting its desire to comply with the law nowdain the future. Such conduct is not indicative
of a company intent on violating the law, but ratbé a company that is taking all the steps
necessary to bring itself voluntarily into compkian As Mr. Goodale explained in his testimony at
the hearing:

It's quite obvious I've gotten -- I've receivesine bad counsel. | am aware
of that. And |, I'm not very proud of the fact thige done some things that have not

been to the best interest of our own company.aByfore troublesome than I'd ever
imagined.

16 Exhibit P-2 at lines 24-43.
17 Exhibit P-1 at lines 111-142.
B d..
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And I'm here today trying to rectify that. And Mecompetent counsel that's

trying to help me get through this. And | beligeebe excellent counsel. | have

never been perfect. | don't profess to be petbelety. But | do profess to try and do

what is right to meet the letter of the law, if maceed the minimum of the letter of

the law. And get through this and get on withphecess of being productive.

You know, we keep rehashing what | did wrong an@twirasn't done just

right. | want to know what | can do right now taake things right and move

forward.*®
It is also important to note that while All Americ€a prior operations in Beehive’s territory may
have exceeded the territorial scope of its CPCBbletlnas been no evidence that such operations
resulted in any actual harm to local consumersi@ipublic at large. Rather, as will be discussed
more fully below, All American’s operations in Beed's territory have had a positive effect on the
local economy and telecommunications infrastructure

Any decision by the Commission to deny All Amerisapetition based solely on its past
mistakes would be inconsistent with State polig@rding flexible regulation, especially where Al
American is taking affirmative steps to correctdb@ast mistakes. Inthe Public Utilities Code, th
Legislature stated that it is the policy of thiststto “allowflexible and reduced regulation for
telecommunications corporations and public telecomoations services as competition
develops.® In this case, neither the Division nor the OCS dmsked the Commission to be flexible
in its regulation of All American. Rather, theseotentities have gone so far as to seek the

revocation of All American’s existing CPCN. Thssdespite the fact that All American itself is the

party which initiated this proceeding. It affirmagly sought to bring itself into compliance.

9 Tr. at 136:14 — 137:7.
20 Utah Code Ann. § 54-8b-1.1(4).
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Unfortunately, the response has been vigorous ealdus opposition from the very state agencies
whose duty should be to abide by and enforce thte'Stespoused policy of “reduced and flexible
regulation.” To the contrary, their oppositionAlh American’s CPCN and their subsequent push
to revoke it border on the punitive and fly dirgati the face of the Legislature’s stated policy of
flexibility.

In determining whether All American’s petition shdie granted, the Commission’s goal
should not be to punish All American for past mkst® This is especially true where All
American’s petition was motivated by its desiretorect these past mistakes. Rather, the proper
focus is whether All Americaourrently has the managerial, financial and technical ressuto
provide switched access service to conferencecoalpanies in Beehive’s territory. Based on the
evidence presented at the hearing, the Commissmndfind that All American has met its burden
in this regard.

lll.  The Services All American Seeks to Provide in Behive’s Territory Are In the Public
Interest.

Once the Commission determines that All Americas th& resources needed to provide
switched access service in Beehive’s territory,riéet step is to determine whether allowing All
American to provide such services is in the publierest? In this case, All American has met this
standard. For example, its switched access serhielp to facilitate a valuable commodity to the
public, namely free conference call servicing. Atherican’s services have also allowed the ILEC

to significantly improve the quality of its own seres without having to utilize the Universal

2l Utah Code Ann. § 54-8b-2.1(2)(b).
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Service Fund. Finally, there has been absolutegmdence that All American’s services will result
inincreased telecommunications costs for locasaarers or adversely affect the quality of services
these consumers receive. Therefore, All Americas $atisfied the requisite legal test for the
proposed amendment to its CPCN.

A. The Free Conference Call Services That All Amerian Facilitates Are Valuable

to the Public and Are in the Public Interest.

As stated more fully above, All American is seekamgamendment to its CPCN that allows
it to provide switched access service to conferaratecompanies in Beehive’s territory. All
American has been providing such services to a eomploy Enterprises, for several years. In his
pre-filed testimony, Mr. Goodale explained that Ewyerprises provides both business and social
networking conference calling services to custonaer®ss the country. These services allow
multiple people to join and participate in a singlkephone call and communicate with one another
simultaneously. Each individual participating e ttonference call connects to the call by dialing
a number that has been assigned to Joy EnterpgigdsAmerican. These calls are then connected
to Joy Enterprises’ conference bridges, whichiin tionnect the conference call participants to one
another?

While Joy Enterprises provides conference commtioitg services for consumers, the
evidence shows that the company does not actuadipgte any particular kind of speech. Mr.

Goodale testified that anyone calling these sesviedree to talk about any topic of choice just as

22 Exhibit P-1 at 186-92.
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they would on a private two party call. All Ameaicsimply provides groups of individuals with the
freedom to discuss any particular topic they waitihout having to be in the physical presence of
one another. It is similar to the way in which QiyeAT&T or any other IXC does not have any
concern over the topics that are discussed by thistomers while using their service. The IXCs
simply provide the technology which allows its @mers to communicate. Joy Enterprises is no
different than these IXCs, other than the fact thair customers communicate with one another on
a group basi§

There are many different ways the public can béfieim Joy Enterprises’ services. For
example, consumers use the services for businagogms such as client meetings or sales
presentations. Conference calls can also useafertainment and social purposes. These include
phone numbers that are used as community chat rolonfsct, the types of groups and individuals
who can benefit from these services are virtuatigless. For example, members of a church
congregation can call one another and participateprayer group. Individuals living in remote
areas can participate in twelve-step or other tgbescovery programs on a frequent basis without
having to travel long distances. Students canoredlanother from their homes and participate in
study groups. Family members who live in differpatts of the country can join a call to plan for
a family reunion. Single individuals can use teevice for dating purposés. In other words, the

benefits that can be derived from these servicas apross the public spectrum.

23 Exhibit P-1 at lines 212-224.
24 1d. at lines 193-2009.
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The most important reason why Joy Enterprisesices\are so valuable to the public is that
Joy Enterprises does not charge a service feddardnference call. Rather, the consumer simply
pays the normal cost he or she would pay to malkagdistance caf® Mr. Goodale further
explained the public benefit of these servicesisrtéstimony at the hearing:

These [conference call] services we're refertingave originated back in
1994 with Joy Enterprises having been a customBeehive Telephone for quite
some time before they L&P'd their numbers ovenupservices at All American
Telephone. And we've continued to provide theiserthrough All American.

The services themselves are of great valtireetoommunity at large. There's
business conference calling services that are mnedelable to nonprofit
organizations who prefer to use them because treyafford to pay $0.50 a minute
for conference calling services with AT&T, or M@I,companies — other companies
that provide them.

This is a financial benefit to everybody that'sises the service within the
State of Utah, as well as throughout the UnitedeSta
At the hearing, there was a spurious attempt bysp@erp. and its witness to portray Joy

Enterprises as an operator of so-called “adultt thas. However, once the rhetoric and innuendo
were set aside, it became apparent that thereavgdittle evidence to support this allegation.eTh

only evidence presented to support Qwest’s positias testimony from a Qwest employee who
stated that she placed Joy Enterprises’ phone nuibhbek into the Google internet search engine

and found a single internet posting from an unkneawrce who stated that one of Joy Enterprises’

number could be used for adult cAat.

% |d. at lines 252-54.
% Tr, at 47:3-18.
27 Exhibit Qwest-1 at lines 249-260.
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As an initial matter, the fact that the foregoingernet search was performed by a Qwest
employee necessarily brings its neutrality intosgo®. As a provider of conference call services,
Qwest and its employees have an obvious intereslamaging Joy Enterprises’ business
relationships. The fact that Qwest’'s employeenditiprint out or recreate the entire internet page
showing the results of her search also brings ticaracy of the search result into question. The
employee instead provided a partial quote fillethveilipses® As such, it is impossible to place
this alleged quote in its full context or verifg diccuracy.

In any event, there is certainly no reason to kelibat this internet posting was created or
prompted by Joy Enterprises or All American. Taetfthat this Qwest employee did an internet
search of All American’s entire phone number clackl could only find a single reference to one
number allegedly being used to engage in “adult’ahdnardly indicative of a concerted effort by
Joy Enterprises to promote a so-called porn servicethe contrary, it supports the fact that Joy’s
conferencing communication services are topic aatrd are not promoted by Joy as porn or adult
sex services.

Finally, Qwest suggests that there is no way tovgme minors from accessing Joy
Enterprises’ conference call services and thattmebers could potentially be used for inappropriate
discussions with children. However, this is pdtieantrue. In fact, Mr. Goodale testified at the
hearing that Joy Enterprises has taken affirmatieps to protect minors from such activity:

Q. [Mr. Guelker] Another issue that was raisedJayest was you testified about
your ability to block calls that were, that werargng in to All American and then

28 1d. at lines 262-65.
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being terminated with Joy. And | believe you iradex that you [All American] don't
have any specific procedures set up to block thgses of calls.

Let me ask you, though, are you aware, dogEdterprises have any
protocols in place to monitor or block calls made-tthat are terminated with — in
its conference services?

A. [Mr. Goodale] Yes.

Q. Thank you. Could you describe those, please?

A. If a minor calls and a monitor detects a miootthe, the services that we've
mentioned earlier, being open-forum conversatlogy would block that minor from
calling so that you can't call back, and then Hheen disconnected.

If somebody calls that is disruptive or promgtsome activity that would be
undesirable, they have the ability to mute thdecalo nobody else can hear 'em. |If
somebody's making racial comments and slandemushents they can block the
call so nobody can hear it.

That's the kind of thing that they protect] are -- the quality of the service
that they're providing’

Qwest’s mischaracterization of Joy Enterprisesmagperator of adult chat lines is nothing
more than conjecture. It has failed to produckrad of evidence that Joy Enterprises’ efforts to
limit access to minors has been unsuccessfuleXanple, it has not produced any complaints from
the public made to Qwest, Joy Enterprises or amgigonent agencies regarding children accessing
these chat rooms. Rather, it appears Qwest isvatetl by a desire to disparage one of its
competitors in the business of conference calling.

The actual evidence presented in this case shoatstlie conference call services All
American is facilitating via its switched accessvsmes are providing a valuable benefit to the
public. They allow people from around the coumdrgngage in open discussions at an affordable
cost. As such the Commission should use its régyl@aowers to promote this type of activity and

allow All American to provide such services in Beel's territory.

2 Tr. at 183:10 — 184:10.
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B. All American’s Services In Beehive’s Territory Wil Benefit Local Consumers,
Rural Telephone Companies and the Universal Servideund.

In addition to facilitating a valuable service toetpublic, All American’s services in
Beehive’s territory will result in additional bemsfto Beehive and its customers, as well as the
Universal Service Fund ("USF”). As a transitingrea of calls made to Joy Enterprises, Beehive
is entitled to charge IXCs for the switched accessvice it provides in carrying calls to All
American’s switch. Accordingly, the increasedfitafo Beehive’s network that results from calls
made to All American’s switch will lead to increddacome to Beehive. This increased income will
allow Beehive to make increased investments towtaedsnprovement of its network infrastructure
and to improve the quality of its coverage, serand capacity without having to access the USF.
In fact, Joy Enterprises’ ongoing presence in Beshiterritory has already produced such results.

As Mr. Goodale explained in his testimony at tharhrey:

Q. [Mr. Guelker] [D]o you believe that Beehive Tghwmne Company and its
customers derive any benefits from the serviceggquoviding in their territory?
A. [Mr. Goodale] Absolutely. These services whre foundation for the growth
that Beehive Telephone had experienced since 1994that time they had 17
employees. And subsequently they've increaseddtagfing to 85 employees. And
in that period of time they've been able to takeadearnings and reinvest in their
inner structure. And have subsequently incredsad fiberoptic cabling, including
350 miles of new fiber that they've laid.

They've upgraded all of their switches. Ahdytve brought DSL service to
virtually all of their residential and businesstaunsers. They've been able to upgrade
their 7 -- 13 different local offices. And theyWwad high-capacity microwaves
installed in Southern Utah.

They have done all of this without any stateversal Service Funds assistance.
And by not drawing from it and still paying intgfibat in turn has made more money
available to the other small telephone companiasythu're -- throughout the state
of Utah.
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At least it makes sense to me that it woualdei°

It is important for the Commission to understarat thll American’s services in Beehive’'s
territory will not only result in benefits to cormsers in Beehive's territory, but also to consumers
throughout rural Utah. This is because a numbeurad providers also derive income from traffic
routed to All American’s switch, which is then useyg these companies to improve their own
infrastructure. For example, Mr. Goodale explaiheav All American’s traffic allowed several
rural companies to improve the quality of theinvgazs through the purchase of their own tandem
switch:

[T]here's about nine small telephone companiakdte also involved with
the Utah Fiber Network that was established tdhb¢dandem switching services for
all of these small phone companies.

They were able to do that because dhitjie volume of service that was being
serviced through their switch. And subsequentlyealdto, what at that time was
about 50 percent of their revenue, came from thifidrthat Joy Enterprises had
serviced.

That made it a financially-viable option to incredise quality of their service
to all of their customers. And the reason thekthds action originally was because
they were getting inadequate service from Qwestvamiekn't getting the kind of
backup they needed from the tandem.

This has definitely benefited the customers thay therve throughout the
state. And that has also benefited us, because Wwat better service. And | look
forward to remaining in the State of Utah and abnting to the increased service
of -- that we're doing now. And being a supportimgmber of their organization by
using their servicé:

Unfortunately, if the Commission determines that American is not entitled to an

amendment to its CPCN, Beehive and other ruraligess in the this State will no longer benefit

30 Tr. at 47:19 — 48:21.
31 Tr. at 49:1-23.
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from the income derived from All American’s switalgiservice. This is because Joy Enterprises
will direct all of the traffic to its conferenceltaervices to All American’s second switch located
in Nevada. As Mr. Goodale testified:

Q. [Mr. Guelker] If the Commission rgclined to deny All American's petition for
an amendment, what will be its business respohaay? Will you be required to
move your traffic to a different location?

A. [Mr. Goodale] Well, we would be forced to donsething different. And we
would have to take our traffic out of that [Utalb&i] network and bring it to another
network. We have other states we're certifiedritogoservice in, and we can move
that traffic if necessary.

Q. Okay. What state is that located in?

A. Nevada.

Q. Okay. But that wouldn't result in the Beehoreany other -- that wouldn't
result in Beehive receiving these continued acieessfor these, these types of calls,
would it?

A. They, they would lose any revenue that thegoeiving in the State of Utah
that benefited from our serviéé.

In sum, the Commission’s decision in this mattell wave one of two results. If the
Commission decides to amend All American’'s CPCN ahow it to service conference call
companies in Beehive’s territory, Beehive and otheal telecom companies will continue to realize
income from the traffic delivered to All Americarssvitch, which in turn can be used to improve
telecommunications services for rural consumefsthd Commission chooses not to grant the
amendment, the rural telecom companies will noéomgceive such income, as All American will
be forced to move its operations to Nevada. Amgaik ripple effect of this lost income will baa
increased need for rural telecom companies to atlsedJniversal Service Fund in order to maintain

their current level of services. Based on its et remain in Utah, All American respectfully

% Tr. at 49:24 — 50:17.
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requests the Commission to follow the former rcantd amend All American’s existing CPCN.

C. There Is No Evidence That All American’s Activities in Beehive’s Territory Will
Adversely Affect the Public.

Since All American has agreed to accept an amentimé&s CPCN that limits the scope of
its services in Beehive’s territory, there is nadence that such activities will have a negative
impact on the public interest. For example, Mro@ale has testified that All American is not
seeking to serve any other customers in Beehieg'idry other than Joy Enterpris€sAs such,

All American is not competing against Beehive @ngbresence will not result in a loss of customers
to Beehive. Accordingly, there is no reason todwel that Beehive will need to increase its rates o
request funds from the USF in order to maintaircitsent level of service. To the contrary, All
American’s presence has resulted in increased ia¢dorBeehive which has been used to improve
its infrastructure, hire more employees and in@das quality of services it renders to its custame

In its pre-filed testimony, the Division wrongly m@nds that All American must meet an
even higher standard than what has been presebta@ @ order to satisfy the public interest
standard. Specifically, it relies on the Commis&alecision inn re Bresnan Broadband, LLC,
Docket No. 07-2476-01, to argue that a CLEC cag obtain a CPCN for a rural area if it can show
that its operations will result in increased “coniipee choice.® In turn, the Division argues that

All American’s petition should be denied becaud®g not shown how its services will result in a

33 Exhibit P-2 at lines 112-17.
34 Exhibit DPU-8 at lines 266-276.
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wider range of choices or increased competitioBarhive’s territory?

The Division’s reliance on tH&resnan decision for the appropriate “public interest” stard
in this case is misplaced. This is because the faBresnan are so divergent from those presented
at the hearing in this matter. Unlike All Amemgaresnan was seeking to enter a rural ILEC’s
territory and compete directly for the ILEC’s exngt customers. Specifically, Bresnan wanted to
offer the ILEC’s existing customers an alternativarce for their residential and business telephone
service, namely cable telephony. Furthermorerudbed ILEC opposed Bresnan’s entry because it
felt Bresnan would simply “cherry-pick” customersrh the ILEC’s low cost exchanges, thus
resulting in lost income to the ILEC and a negatiapact on the USF.

Under the scenario presentedBresnan, it made sense for the Commission to examine
whether or not the CLEC’s entry would result inresed competitive choice. This is because the
Commission had an interest in ensuring that anyichAton in services would be offset by better
choices and services for the consumers. Howendhis case All American is not seeking to
compete directly with Beehive and it will not béasfng duplicative services to Beehive’s existing
customers. In fact, Beehive has consented to AleAcan’s operations in Beehive’s territory. As
such, there is no need to examine the issue of petitive choice.” Rather, it only makes sense to
apply this factor to a CLEC when there is oppositimm the ILEC or where a duplication of
services will result in one of the companies baingble to operate efficiently. Neither of these

factors is present in this case.

%5 1d. at lines 281-294.
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In sum, the evidence in this case overwhelminigbwss the services All American seeks to
provide in Beehive’s territory are in the publitarest. It seeks to facilitate conference callises
to consumers across the country so that they retiee/benefit of remote group conferencing at an
affordable price. All American’s entry into Beehis territory will have a positive effect on the
local economy and provide Beehive and other ru@liders with increased revenue, which in turn
can be used to improve these companies’ infrastre@nd quality of service. Finally, there is
nothing which shows that All American’s activitieBeehive’s territory have had, or will have, any
negative impact on the public interest. None efdbnsumers who reside in Beehive’s territory will
be adversely affected by All American’s entry, tingb either higher rates or a decrease in the gualit
of service. Nor will All American’s activities har the ILEC or have an anti-competitive effect.
There is also no evidence which shows All Amerisactivities will have an adverse effect on the
Universal Service Fund. Therefore, All Americaspectfully requests that the Commission grant
the proposed amendment to All American’s existiR3Bl so that it may lawfully serve conference
call companies in Beehive's territory.

lll.  The Issue of Traffic Stimulation Is Irrelevant to This Proceeding.

For the past several years, All American and otheal LECs have become involved in
several billing disputes with various IXCs regaglithe obligation of these IXCs to pay access
service charges for calls terminated with confeeerall companies such a Joy Enterprises. The
IXCs have argued that All American and other ruEACs are engaging in so-called “traffic pumping
schemes” at the IXCs’ expense by locating themsalveural areas that have higher access rates.

In turn, the IXCs have argued in various courtsiatbthe country that they have no obligation to
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pay any access charges for calls terminated by theal LECs.

Two of these IXCs, Qwest and AT&T, have now ingered in this matter to argue that All
American should not be granted an amended CPCNubedhe access charges All American
previously billed to these IXCs were somehow imgrogHowever, it appears the IXC’s underlying
goal is to establish some sort of precedence grnighue that can be used against All American in
current or future lawsuits.

As an initial matter, it is false and misleading floe IXCs to characterize All American’s
conferencing arrangement with Joy Enterprisesrasdtilent, unlawful, or irregular. In fact, the
term “traffic-pumping” is not even a generally rgo@zed term of art. Rather, itis phrase invented
by IXCs which they use to describe legitimate dffdyy rural telecommunications companies to
increase traffic in their local exchanges.

In any event, All American’s ongoing billing disguivith these IXCs over the appropriate
access charge rate for call terminated with Joyerpnises should have no bearing on the
Commission’s ultimate decision because it is irate to whether All American’s activities are in
the public interest. This dispute has no bearmghe quality of the services that All American is
providing. It is nothing more than a civil disputetween private companies that falls outside the
scope of this Commission’s oversight.

Furthermore, none of the IXCs has provided anyllegahority which shows that All
American’s business practices are illegal or frdewlu It is true that conferencing systems may
increase traffic which terminates at local exchanghich, in turn, could cause the IXCs to incur

additional access charges. However, rural teldasthe IXCs, are profit-seeking businesses that
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are always striving to increase traffic over theatworks. In fact, the IXCs engage in traffic
stimulation all of the time through advertising amtther artificial stimulants in order to garner
customers who will use their services. The IXChjlevclaiming the right to increase sales for
themselves, apparently do not want to extend threddoerty to others.

Nevertheless, even if the Commission had concegesding All American’s access charge
rates, this proceeding is not the proper forumddrass the issue. If the Commission or IXCs
wanted to litigate the merits of these types ofeasccharges, the party seeking an investigation
should be required to open up a separate rule-malaoket so that all voices can be heard. There
is simply no legal authority which allows the IXt@ause All American’s petition for an amendment
to its CPCN as a means to litigate the legitimd@caess charges and then try to apply any findings
to All American retroactively. The proper courdeaotion would be for the Commission to first
grant All American’s petition and then address aoyential concerns it may have over traffic
stimulation in a separate proceeding.

CONCLUSION

Based on the foregoing, All American respectfullguests the Commission to grant All
American’s petition and amend All American’s exigfiCPCN so as to authorize All American
to provide switch access service to conferencecoatipanies in Beehive’s territory as it is

currently doing for Joy Enterprises.
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DATED this 24" day of March, 2010.

JENSON & GUELKER, LLC

By:

GARY R. GUELKER
JANET I. JENSON
Attorneys for Petitioner
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