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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

______________________________________________________________________________

In the Matter of the Formal Complaint of DOCKET NO. 17-049-09
Stephen D. and Tamara Thomas against
Qwest Corporation d/b/a CenturyLink QC CENTURYLINK’S REPLY TO THE

RESPONSE TO THE MOTION TO
DISMISS

______________________________________________________________________________

On August 8, 2017, Qwest Corporation d/b/a CenturyLink QC (“CenturyLink”) filed a

Motion to Dismiss the Formal Complaint of Stephen D. and Tamara Thomas (the “Complaint”).

On August 23, 2017, Complainants’ submitted a response to CenturyLink’s Motion to Dismiss

(“Response”).1 The Response provides further support that the Complaint should be dismissed.

Complainants’ fail to state any claim for relief that can be granted by the Public Service

Commission (“Commission”). Based on the allegations in the Complaint and Response, the

following appear to be the Thomas’ claims:

1. CenturyLink does not have an easement, thus no right to be on the property – Not

subject to Commission jurisdiction;

2. If CenturyLink has a right to be on the property, the manner it is using the property

goes beyond its easement rights - Not subject to Commission jurisdiction; and/or

1 The Response was never served on CenturyLink, and CenturyLink only learned of the Response by reviewing the
Commission’s website.
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3. A former CenturyLink employee made certain representations that Complainants’

allegedly relied upon - Not subject to Commission jurisdiction and no prima facie

showing of this claim.

There is no claim directly or implicitly alleged that would entitle the Complainants’ relief

before the Commission. This case is primarily about property rights, and these are legal issues

beyond the Commission’s jurisdiction. Complainants’ allege CenturyLink has no easement. This

is a property rights issue. Complainants’ allege that the way CenturyLink’s lines are on the

property prevent them from using the property in a reasonable manner. This also is a property

rights issue. Complainants’ allege that CenturyLink’s property rights were somehow changed as a

result of vague, unsubstantiated, inconclusive statements from a former employee. This also is in

part a property rights issue, and a legal issue outside the Commission’s jurisdiction. At most the

vague statements from a former CenturyLink employee may be raised to present a claim of

promissory estoppel. Even if this is a claim alleged by Complainants, they do not even set forth a

prima facie showing of promissory estoppel; moreover it is an issue beyond the Commission’s

jurisdiction. Lastly, there is no allegation that CenturyLink is in violation of a rate, term or

condition.

THIS CASE IS ULTIMATELY ABOUT AN EASEMENT

The Complaint alleges the following:

“So, my complaint is that I have the right to use my property in a reasonable manor

(sp). CenturyLink does not have a written easement.”2

Based on the above, this case is fundamentally about whether CenturyLink has an

easement, and therefore a right to be on the property, and if so is CenturyLink using the easement

2 Complaint, p.1 (emphasis added).
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it in a manner that goes beyond its scope. The Thomas’ allege that CenturyLink does not have an

easement, therefore implying it has no right to be on their property.3 Further, Complainants’

allege that the lines are not properly placed. The Complaint claims that “[t]hey have a line that

does not run along property boundaries but straight down the middle of my property.”4 The

Response also states the following: “Again, I want to make it very clear, I have the right to use my

property in a reasonable manor (sp). These lines are not strategically placed, following property

boundary lines, but they cut across the middle of my property, going in two different directions.”5

The attack on the location of the lines is simply challenging CenturyLink’s use of the property and

scope of its easement. The Commission does not have jurisdiction to determine the easement

issues in question.

Under similar scenarios, the Commission has previously determined it does not have

jurisdiction to consider easement issues. In the Matter of the Formal Complaint of Judith

Zimmerman against Rocky Mountain Power, the Commission dismissed the Complaint finding it

“does not have jurisdiction over matters of trespass or easement, as those are issues within the

jurisdiction of a district court.”6 Judith Zimmerman alleged that Rocky Mountain Power had “no

recorded easement” and it “improperly installed” the lines, and Rocky Mountain Power, not Ms.

Zimmerman, should be required to pay for the relocation of the utility lines.7 Almost identical to

Ms. Zimmerman, the Thomas’ allege that CenturyLink does not have an easement, the lines are

not properly installed, and CenturyLink, not the Thomas’ should pay for the relocation. Similar to

Zimmerman, the Commission should dismiss the Complaint with prejudice.

The Zimmerman case is just one example where the Commission dismissed a complaint

based on lack of jurisdiction over easement issues. In the Matter of the Formal Complaint of

3 Id., also see the Response.
4 Complaint, p.2.
5 Response, Par. 5.
6 See, Order of Dismissal, Docket No. 10-035-122. (All cases cited in this Reply are attached in Attachment A).
7 Id.
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Saina Carey against Rocket Mountain Power, the Commission recognized its limited scope of

jurisdiction, and stated that “issues regarding violations of zoning laws, trespass, easements,

illegal encumbrances, property devaluation, and other torts, are beyond the scope of the

Commission’s jurisdiction and are properly raised in a district court.”8 Further, In the Matter of

the Formal Complaint of Bryan Taylor vs. PacifiCorp, the Commission refused to consider

easement issues, stating they are outside of its jurisdiction.9 The Taylor decision was also

affirmed by the Court of Appeal of Utah.10

As previously stated, the fundamental issue in this case is whether CenturyLink has an

easement, and if so, is it violating the easement with respect to the manner it has its lines on the

Thomas’ property. These are all issues that are outside of the Commission’s jurisdiction, and the

Complaint should be dismissed.

THE ALLEGATIONS REGARDING CENTURYLINK’S FORMER EMPLOYEE DO

NOT CREATE A CLAIM FOR RELIEF

Complainants’ continue to raise allegations by a former CenturyLink employee to

somehow suggest CenturyLink agreed not to charge to move the lines. This issue is misleading.

It is important to look at the specific words in the Complaint and Response to realize the

Complainants’ fail to state any claim for relief. The Complainants’ make several vague,

unsubstantiated claims that Gary Mailman, a former CenturyLink employee, told them that he

“felt” Complainants’ would not be charged to move the lines, and that there was potentially an

alternative to moving the lines. In the Response, for the first time, Complainants’ claim they

“relied on the proposal made by Gary Mailman…”11

8 See, Report and Order, Docket No. 11-035-10.
9 See, Report and Order, Docket No. 03-035-05.
10 See, 2005 UT App 121, 2005 Utah App LEXIS 146 (unpublished decision).
11 Response, unnumbered paragraph after Par. 6.
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By claiming they somehow “relied” on Mr. Mailman’s alleged statements, Complainants’

appear to be raising a claim for promissory estoppel. Significantly, even if Complainants’ could

present facts, even if taken as true, to support a promissory estoppel claim, the Commission does

not have jurisdiction over this claim. In the Matter of the Complaint of Jon Beutler v. Utah Power

& Light Company/PacifiCorp, similar to the Complaint, Mr. Beutler was challenging having to

pay to relocate certain PacifiCorp facilities, and raised allegations that an employee of PacifiCorp

told him that he would not have to pay to move such facilities. The Commission dismissed the

Complaint, and stated that “Complainant has not alleged that Respondent has deviated from its

tariffs; rather the claim is that through either negligence or intentional misrepresentation,

Respondent misled Complainant as to the cost and/or placement of a pole to remedy

Complainant’s own violation of existing clearance standards. If we have no authority to

adjudicate Complainant’s monetary claim, a fortiori we have no authority to decide the easement

issue Complainant raises.”12 The Commission went on to state that it does not have jurisdiction to

decide the estoppel and negligence claims.13 Thus, the Complaint should be dismissed since the

Commission does not have jurisdiction to consider Complainants’ estoppel claims.

Even if the Commission had jurisdiction to consider the promissory estoppel claim,

Complainants’ have not even alleged facts to prove this claim. In order to prove promissory

estoppel the following must be shown:

(1)The plaintiff acted with prudence and in reasonable reliance on a promise made

by the defendant; (2) the defendant knew that the plaintiff had relied on the promise

which the defendant should reasonably expect to induce action or forbearance on

the part of the plaintiff or a third person; (3) the defendant was aware of all material

12 See, Report and Order, Docket No. 99-035-12 (emphasis in original).
13 Id.



6

facts; and (4) the plaintiff relied on the promise and reliance resulted in a loss to the

plaintiff.” 14

A fundamental element of a claim for promissory estoppel is prudent and reasonable

reliance on a promise made by defendant. The Complaint does not even allege that the Thomas’

relied on any statements from CenturyLink. It is not until the Response that the Thomas’ claim

they “relied” on statements from Gary Mailman.15 Further, there is no allegation that Mr.

Mailman even made a “promise”, a necessary component of promissory estoppel. The Response

states that “CenturyLink has completely ignored the fact that a representative from their company

had been telling me for over a year that 1) He felt that CenturyLink could have something worked

out at no cost to me. And 2) The lines could be removed and bypass the property.”16 It is not even

alleged that CenturyLink promised that Complainant would not have to pay to move the lines.

Rather, Complainants’ acknowledge that Mr. Mailman simply “felt” something could be “worked

out” at no cost to Complainants. A feeling that something may be worked out is far from a

promise, and does not create any basis for reasonable and prudent reliance on such a statement.

Further, based on statements from the Complaint and Response, Complainants’ appear to claim

that CenturyLink may have been able to provide the move at no cost based upon the proximity to

another potential development. The Complaint states that “He (Mr. Mailman) said that there was

another project just west of my piece and that they needed to do work on those lines as well and

thought he could roll this into that project.”17 The plain words of the Complaint demonstrate

Complainant cannot prove a case of promissory estoppel. There is no allegation that CenturyLink

promised there would be no cost to Complainants’, and there was no promise that CenturyLink

14 Youngblood v. Auto-Owners Ins. Co., 158 P.3d 1088, 1092 (2007).
15 Response, unnumbered paragraph after Par. 6.
16 Response, Par. 4.
17 Complaint (emphasis added).
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would be able to “roll this into” some other project. Complainants’ own words even state that Mr.

Mailman only “thought” it could be rolled into another project.

Further, there is no allegation that CenturyLink new Complainants’ relied on Mr.

Mailman’s statements, that CenturyLink was aware of all material facts, that Complainant relied

on the promise, or that they suffered any loss based on such reliance. These are all required

elements of promissory estoppel. Once again, assuming the Commission has jurisdiction over

such a claim (which it does not), the essential elements of the claim are not even alleged, and the

Complaint must be dismissed.

NO CLAIM THAT CENTURYLINK VIOLATED ANY RATE, TERM OR CONDITION

Very significantly, the Complaint does not allege that CenturyLink violated any rates,

terms or conditions regulated by the Commission. Similarly, in Zimmerman and Beuter the

complainants’ did not allege any violation of any rates, terms or conditions regulated by the

Commission, and the complaints were dismissed. Once again, even assuming all allegations in the

Complaint are taken as true, and it is proven a former CenturyLink employee said he “felt” there

would not be a charge, any claim of reliance on this vague statement is still not an issue that

appropriately should be decided by the Commission, as it has nothing to do with a rate, term or

condition that is even regulated by the Commission.

Division Recommendation

On August 8, 2017, the Commission filed a recommendation that this matter be set for

hearing. This recommendation is based on the Complaint and CenturyLink’s informal response,

and appears to have been filed before the Division reviewed CenturyLink’s Motion to Dismiss.

Without reviewing the Motion to Dismiss, the Division claims that “the complaint does not appear
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to be confined to an easement issue beyond the Commission’s jurisdiction.”18 As set forth above,

the fundamental issue in this case involves easement rights, which are beyond the Commission’s

jurisdiction. Further, the Division fails to state what other issues need to be addressed by the

Commission, and whether or not they are within the Commission’s jurisdiction. As stated at the

outset in this reply, the only issue arguably outside of the easement issue is the vague promissory

estoppel claim, which also is beyond the Commission’s jurisdiction, and is not even properly

alleged. Lastly, the Division does not allege that the Complainant is challenging any rate, term or

condition that is regulated by the Commission.

CONCLUSION

No matter how the facts of the Complaint may be interpreted, the ultimate issue that needs

to be decided is CenturyLink’s use of the Complainants’ property. This is an issue beyond the

Commission’s jurisdiction. Whether CenturyLink’s former employee’s alleged statements change

the underlying property rights, which they do not, still does not change the basis of this Complaint,

and that is whether CenturyLink has a right to have the lines in question on the property.

In the event the Commission does not dismiss the Complaint, it requests the Commission

make a final determination of the legal issues regarding its jurisdiction so these legal issues can be

addressed by a court before additional time and money is spent evaluating potentially unnecessary

factual issues. Further, if the Commission does move forward with a hearing, CenturyLink

requests an immediate 90-day stay of the proceeding so that it may seek interlocutory review of

the Commission’s decision in court. For the above stated reasons, CenturyLink respectfully

requests that the Commission dismiss the Complaint with prejudice.

18 Division Recommendation, p.2
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RESPECTFULLY SUBMITTED this 5th day of September, 2017

CENTURYLINK

Torry R. Somers
6700 Via Austi Pkwy.
Las Vegas, NV 89119
Ph: (702) 244-8100
Fax: (702) 244-7775
torry.r.somers@centurylink.com

Attorney for CenturyLink
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CERTIFICATE OF SERVICE

VIA EMAIL TRANSMISSION

Docket No. 17-049-09

I hereby certify that on the 5th day of September, 2017, I caused a true and correct copy of the

foregoing CENTURYLINK’S REPLY TO THE RESPONSE TO THE MOTION TO

DISMISS to be served upon the following persons via electronic mail at the e-mail addresses

shown below.

Public Service Commission:

psc@utah.gov

Utah Division of Public Utilities:

Justin Jetter – jjetter@utah.gov

Erika Tedder – etedder@utah.gov

Stephen D. and Tamara Thomas
sthomas@ic-group.net
tammythomas14@yahoo.com

CENTURYLINK

By: Carla M. Butler
310 SW Park Ave., 11th Flr.
Portland, OR 97205
Telephone: 503-242-5420
Facsimile: 503-242-8589
e-mail: carla.butler@centurylink.com
Paralegal for CenturyLink


