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·1· · · SALT LAKE CITY, UTAH, TUESDAY, MAY 16, 2017, 8:57 A.M.

·2· · · · · · · · · · · · · · * * * * *

·3· · · · THE COURT:· For the record, today is Tuesday, May 16,

·4· ·2017.· It's almost 9:00 o'clock in the morning.· We're

·5· ·getting started just a little bit early because everybody's

·6· ·here and ready to go.

·7· · · · · · ·This is the date and time set for the Hearing in

·8· ·The Matter of The Formal Complaint of Colleen and Richard

·9· ·Flinspach against South Central Utah Telephone Association,

10· ·Incorporated.· The docket number is 17-052-01.

11· · · · · · ·All right.· Mr. and Mrs. Flinspach, do you have

12· ·anyone other than yourselves that will be providing

13· ·information and testimony today?

14· · · · MS. FLINSPACH:· No.

15· · · · MR. FLINSPACH:· No.

16· · · · THE COURT:· Okay.· So I need each of you to be put

17· ·under oath, so, Mrs. Flinspach, do you swear that you will

18· ·tell the truth today?

19· · · · MS. FLINSPACH:· I do.

20· · · · THE COURT:· And, Mr. Flinspach, do you swear that you

21· ·will tell the truth today?

22· · · · MR. FLINSPACH:· Yes.· Yes.

23· · · · THE COURT:· Thank you.

24· · · · · · ·The primary purpose of this hearing is to take

25· ·evidence as to the ownership of a telecommunications line
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·1· ·that has been broken for some time.· So, Mr. and

·2· ·Mrs. Flinspach, I'm going to begin with you.

·3· · · · · · ·And, Ms. Slawson, you can put -- well, let's go

·4· ·ahead and have you put your -- your -- your appearance on

·5· ·the record.· Sorry.

·6· · · · MS. SLAWSON:· Thank you.· This is Kira Slawson.  I

·7· ·represent South Central Utah Telephone Association.· I'm

·8· ·with Blackburn & Stoll, L.C.· With me today I've got Kerry

·9· ·Alvey.· Next to Kerry is Weston Bishop.· Next to Weston is

10· ·Duncan Reid and then behind me I've got Michael East and Roy

11· ·Adams.

12· · · · THE COURT:· Okay.· Thank you.· All right.

13· · · · MS. SLAWSON:· Can I ask a procedural question?

14· · · · THE COURT:· Sure.

15· · · · MS. SLAWSON:· I just wonder if both of the Flinspachs

16· ·are on the line at the same time or can they both hear us.

17· · · · THE COURT:· Can -- Mr. and Mrs. Flinspach, can you both

18· ·hear us at the same time?

19· · · · MS. FLINSPACH:· Yes.

20· · · · THE COURT:· Okay.

21· · · · MS. FLINSPACH:· But we -- I had difficulty hearing what

22· ·that lady was saying.· I didn't know what she said.

23· · · · THE COURT:· Okay.· So if she has some questions for

24· ·you, we will either get her to come up here and speak

25· ·directly into the telephone or we'll try and use the
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·1· ·microphone to make it easier.· If -- if at any time you're

·2· ·having trouble, you need to just come right in and let me

·3· ·know; okay?

·4· · · · MS. FLINSPACH:· Okay.· Thank you.

·5· · · · THE COURT:· All right.· All right.· So Mr. and

·6· ·Mrs. Flinspach, this is your complaint, so we're going to

·7· ·begin with you to put on the record whatever information you

·8· ·would like the commission to know regarding your

·9· ·understanding of who owns this broken telecom line that

10· ·needs to be repaired.· Go ahead.

11· · · · MS. FLINSPACH:· Well, initially the telephone company,

12· ·they were going to scrap a line out of Beryl and they

13· ·offered the line to my husband and so he accepted, because

14· ·we really did want a telephone line.· And this would have

15· ·been in 1977.

16· · · · THE COURT:· Okay.· Did you pay for --

17· · · · MS. FLINSPACH:· And then your -- your --

18· · · · THE COURT:· Did you pay for the scrap line?

19· · · · MS. FLINSPACH:· No.· There was no purchase involved.

20· ·It was just given to my husband.

21· · · · THE COURT:· Okay.· And then what happened next?

22· · · · MS. FLINSPACH:· Apparently, and I don't know whether

23· ·the telephone company helped him take it down because there

24· ·was a cutoff wherever the old line was and what he could

25· ·remove, and so they took down the line, and then he
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·1· ·reconstructed it on the telephone -- or on the power poles

·2· ·from Modena to our ranch.

·3· · · · THE COURT:· Okay.· So Mr. Flinspach put it up; is that

·4· ·correct?

·5· · · · MS. FLINSPACH:· That's correct.· With some help from

·6· ·his friends, yes.

·7· · · · THE COURT:· Okay.· And then what was the relationship

·8· ·between you and the telephone company from -- from there on

·9· ·out?

10· · · · MS. FLINSPACH:· Well, they gave us a membership in the

11· ·cooperative, they gave a copy of bylaws, and for about 20

12· ·years they assisted us in any problems that we had with the

13· ·line.

14· · · · THE COURT:· What types of problems; do you remember?

15· · · · MS. FLINSPACH:· I don't know if they were -- there was

16· ·breakages or -- I don't know.· It's been so long, I'm not

17· ·certain, but they were very cooperative in helping us.· And

18· ·even if the -- not too -- oh.· In the past years they have

19· ·on occasion helped us too.

20· · · · THE COURT:· Uh-huh.· Do you have an example?

21· · · · MS. FLINSPACH:· Well, I recall one, and I'm not sure

22· ·just exactly what year it was, but we had a breakage down,

23· ·oh, probably a half a mile out of Modena, and Duncan Reid

24· ·actually brought his truck and he and my husband wrapped a

25· ·pole and connected a line.· So I do know that Duncan helped
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·1· ·us at that time.

·2· · · · THE COURT:· Uh-huh.· And that was maybe a couple of

·3· ·years ago; is that your memory?

·4· · · · MS. FLINSPACH:· No.· It's probably been -- it might

·5· ·have been four years ago.· I don't know.· You know, I should

·6· ·have all this written down, but, you know, at the time they

·7· ·helped, you didn't know you needed to record it.

·8· · · · THE COURT:· It's fine.

·9· · · · MS. FLINSPACH:· But I know it's been some time.

10· · · · THE COURT:· Okay.· Have you ever been provided with

11· ·South Central's tariff before this complaint was filed?

12· · · · MS. FLINSPACH:· No.· In fact, I -- I never even heard

13· ·of them before.· So, no, I -- I don't know that.

14· · · · THE COURT:· Okay.· Is there anything else that you'd

15· ·like to put on the record?

16· · · · MS. FLINSPACH:· Oh, let's see.· I don't know.· It seems

17· ·like there's just a lot of confusion over responsibility for

18· ·the line.· You know, I guess we're just small-time and we

19· ·just felt we were just working with the telephone company to

20· ·have a telephone.· So I don't know.

21· · · · THE COURT:· Okay.

22· · · · · · ·Ms. Slawson, do you have questions?

23· · · · MS. SLAWSON:· I do.

24· · · · THE COURT:· Okay.· So, Mr. and Mrs. Flinspach, Kira

25· ·Slawson, who's the attorney for the telephone company, is
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·1· ·going to be asking you some questions.· If you can't hear,

·2· ·you need to let me know.

·3· · · · MS. FLINSPACH:· Okay.

·4· · · · · · · · · · · · · ·EXAMINATION

·5· ·BY MS. SLAWSON:

·6· · · · Q.· ·Good morning, Mrs. Flinspach.· Can you hear me?

·7· · · · A.· ·I can.

·8· · · · Q.· ·Thank you.· So as Judge Jonsson indicated, we're

·9· ·here to address your formal complaint against South Central

10· ·and I appreciate the testimony that you've offered here I

11· ·just have some followup questions for you.

12· · · · · · ·As I reviewed your formal complaint and the

13· ·statements that you made here today, you indicated that

14· ·south -- in the '70s South Central scrapped their line from

15· ·Beryl to Modena and gave that line to your husband; is that

16· ·correct?

17· · · · A.· ·That's correct.

18· · · · Q.· ·And -- and do you know -- did you assist with the

19· ·scrapping of that line?

20· · · · A.· ·Um, did you or someone else, I'm asking my husband

21· ·a question.· Did you have help taking down the line?· He

22· ·said that he did.

23· · · · Q.· ·Oh.· And did you help him?

24· · · · A.· ·And he thinks maybe even South Central had a hand

25· ·in it because they had to let him know which part of the
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·1· ·line he could have.

·2· · · · Q.· ·Ms. Flinspach, did you help your husband take down

·3· ·the line?

·4· · · · A.· ·Excuse me?

·5· · · · THE COURT:· She asked if you personally helped take

·6· ·down the line.

·7· · · · MS. FLINSPACH:· No, I did not.

·8· · · · THE COURT:· Okay.

·9· · · · Q.· ·(BY MS. SLAWSON) Did you help with the

10· ·construction of the line?

11· · · · A.· ·I did not.· My husband and several of his friends

12· ·that knew how to climb poles and construct that kind of

13· ·thing helped him just as a friendship matter.

14· · · · Q.· ·Mrs. Flinspach, is your husband going to testify

15· ·in this hearing today?

16· · · · A.· ·He has a hard time hearing, but that's the reason

17· ·I'm kind of relaying things to him and asking.· But he did

18· ·say that Carlos Terry, who formerly worked for the telephone

19· ·company, used to help us a bit with the line, so I can't

20· ·tell you what period of time.· And he -- he died several

21· ·years ago, so I wasn't able to consult with him.

22· · · · Q.· ·So you've testified that for about 20 years South

23· ·Central assisted you with maintenance or repair on your

24· ·line; is that correct?

25· · · · A.· ·That's what my husband recalls.
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·1· · · · Q.· ·And do you have any personal recollection of that?

·2· · · · A.· ·You know, I was working away, so I wasn't always

·3· ·right where we have our home, and so there may have been

·4· ·times that they were doing things that I was unaware of, and

·5· ·probably he told me about them, but I couldn't -- I couldn't

·6· ·say.

·7· · · · Q.· ·And -- and do you have any document or documentary

·8· ·evidence that indicates that South Central agreed to assist

·9· ·with the maintenance on your line?

10· · · · A.· ·We don't have any document, but it was kind of

11· ·implied because, you know, we called -- well, even lately

12· ·when we talked with Duncan they said well, we'll come out

13· ·and help you.· So we just assumed that they were in the mode

14· ·to help us.

15· · · · Q.· ·And do you believe they have a contractual

16· ·obligation to help you?

17· · · · A.· ·We don't have anything in writing.

18· · · · Q.· ·Did you have an agreement with them that they

19· ·would help you?

20· · · · A.· ·Verbally they -- they have said that they would

21· ·help us.· That's all I know.· We don't have anything in

22· ·writing, no.

23· · · · Q.· ·You indicated that about 20 years ago something

24· ·changed; is that correct?

25· · · · A.· ·Well, I don't know.· We said that if -- it was --
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·1· ·I mean, approximately then.· Maybe he just is saying that as

·2· ·far as he can remember, he just started doing more of the

·3· ·work, you know, because he was able to do it.· So I don't

·4· ·know if there was any cutoff date that said no, we're not

·5· ·helping you anymore or I'm just gonna take care of it

·6· ·myself.· I -- I don't know if that happened.· He's just

·7· ·saying that he did remember for a lot of years there was a

·8· ·system.

·9· · · · Q.· ·And do you have personal knowledge that your

10· ·husband has done maintenance and repair on your line?

11· · · · A.· ·Certainly.· In the last few years I have helped

12· ·him.

13· · · · Q.· ·Ms. Flinspach, do you have personal knowledge --

14· ·have you made calls to the telephone company when you've had

15· ·a problem on your line?

16· · · · A.· ·Yes.· I called the office or sometimes I would

17· ·call Duncan Reid directly.

18· · · · Q.· ·And when you called the office, did they tell you

19· ·that there would be a service charge associated with repairs

20· ·to your line?

21· · · · A.· ·No.· They never ever did say that.· There was

22· ·one -- one time they did mention that there would be a cost

23· ·to repair, and when I talked with Duncan about it, he said

24· ·oh, I'll talk with the office because, no, that's -- I'll

25· ·let them know that that's not the way it is.
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·1· · · · Q.· ·Did you have conversations with your husband

·2· ·about -- about any -- any conversations that he might have

·3· ·had with the phone company about charging for repairs?

·4· · · · A.· ·I don't think that he ever talked with them.  I

·5· ·remember the one conversation that I had Duncan had come off

·6· ·from vacation and he said I see I had an email from Weston

·7· ·that said you guys had had a problem.· And -- and I said

·8· ·well, they said it would be $80 a man for them to come and

·9· ·fix it.· And I said, well, we've already repaired it, and he

10· ·said well, I'll leave a memo at the office and tell them

11· ·that that's not the case.

12· · · · THE COURT:· Mrs. Flinspach, Richard is right there, is

13· ·he not?

14· · · · THE WITNESS:· He is.

15· · · · THE COURT:· Okay.· Would you help him understand, you

16· ·know, speak loudly or get up close, whatever you need to do,

17· ·and help him understand that we're trying to sort out

18· ·whether he remembers ever being charged by the telephone

19· ·company for repairs.· Could you help him understand that

20· ·that's the question and then let him answer on the phone as

21· ·to his own memory.

22· · · · THE WITNESS:· Okay.· They want to know if you ever

23· ·remember being charged by the telephone company for any

24· ·repairs (to Mr. Flinspach).

25· · · · MR. FLINSPACH:· I can't remember.
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·1· · · · THE WITNESS:· No.· We -- well, I would pay for it.  I

·2· ·would have paid for it, so I know that there was never any

·3· ·time that we had to pay for it, no.

·4· · · · THE COURT:· Okay.

·5· · · · Q.· ·(BY MS. SLAWSON) Does your husband remember being

·6· ·told that he would have to pay for repairs if the problem

·7· ·was on your side of the point of demarcation?

·8· · · · A.· ·No.· I know that's not the case.· The only time

·9· ·that that was ever mentioned was when -- I don't -- I think

10· ·it was the office -- the telephone office told me that it

11· ·would be $80 a man.· And when I mentioned it to Duncan he

12· ·said oh, no, I'll leave a memo at the office letting them

13· ·know that we're going to help you.· So that is the only time

14· ·I ever remember that there was any talk about any charges

15· ·for repairs.

16· · · · MS. SLAWSON:· I have questions for Mr. Flinspach, so

17· ·would you like me to finish up with Mrs. Flinspach and then

18· ·ask my questions directly to Mr. Flinspach?

19· · · · THE COURT:· Let's try.

20· · · · MS. SLAWSON:· Okay.

21· · · · THE WITNESS:· All right.

22· · · · MS. SLAWSON:· I'm gonna finish --

23· · · · THE WITNESS:· And I hope that he can hear you.· I don't

24· ·know.

25· · · · Q.· ·(BY MS. SLAWSON) I'm gonna finish up with you
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·1· ·first, Mrs. Flinspach.· I've got a few more questions for

·2· ·you.

·3· · · · A.· ·Okay.

·4· · · · Q.· ·Do you recall in January of 2017 meeting with

·5· ·Mr. Reid near Beryl?

·6· · · · A.· ·Yes.· We were both in our truck and we just

·7· ·stopped because we could see that they were there at the

·8· ·office.

·9· · · · Q.· ·Okay.· And do you remember telling --

10· · · · A.· ·-- Chad or whatever it is.

11· · · · Q.· ·Do you remember telling Mr. Reid at that time that

12· ·the line, your line, was hanging low?

13· · · · A.· ·We told him the line was broken, yes.

14· · · · Q.· ·Okay.· And did you tell Mr. Reid in January of

15· ·2017 that your husband had fixed the line, but you needed

16· ·help raising the line back up?

17· · · · A.· ·I don't know if there was any talk about raising

18· ·it up.· We wanted it repaired.

19· · · · Q.· ·And so did you tell --

20· · · · A.· ·What we did is we actually went home and we raised

21· ·the line so that it wasn't hanging in the roadway, but I

22· ·don't think that we were talking to them about raising the

23· ·line up.· We wanted it repaired.

24· · · · Q.· ·And so it sounds to me, from your testimony here

25· ·today, that you've -- you and your husband and his friends
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·1· ·have done quite a lot of maintenance on this line; is that

·2· ·correct?

·3· · · · A.· ·We have done when we were able.· But with this

·4· ·last one when there was the snow and everything, we tried to

·5· ·repair it. it was just too difficult for us.· We were trying

·6· ·to use a front-end loader with a -- with a lift on it so

·7· ·that we could try to get it high enough.· And it was -- it

·8· ·was just too hard.· We just couldn't do it.· We're too old I

·9· ·guess.

10· · · · Q.· ·Mrs. Flinspach, from time to time over the years

11· ·have you periodically disconnected your service from South

12· ·Central when you were having problems on the line?

13· · · · A.· ·We've never disconnected.

14· · · · Q.· ·Temporarily disconnected so you wouldn't have to

15· ·pay the monthly service fee?

16· · · · A.· ·No.· I'm presently paying for it.

17· · · · Q.· ·Right.· But in the past have you temporarily

18· ·disconnected while your husband looked for the problem in

19· ·the service line?

20· · · · A.· ·No.

21· · · · Q.· ·Okay.· So if we have records --

22· · · · A.· ·Not that I recall.· I remember one time that

23· ·Duncan gave us, I think he gave a discount or something on

24· ·our bill because he said we didn't have service during this

25· ·time and I paid for it, so he gave us credit, like, for two
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·1· ·weeks or something.

·2· · · · Q.· ·But your testimony is that you never requested

·3· ·that the phone be disconnected while you looked for trouble

·4· ·on the line?

·5· · · · A.· ·No.· We never have disconnected.

·6· · · · Q.· ·And if the company's records show that you have

·7· ·disconnected while you looked for trouble on the line, would

·8· ·those records be inaccurate?

·9· · · · A.· ·Well, if it's ever been disconnected, I don't

10· ·recall it.· I -- if it was ever disconnected, it had to have

11· ·been a long time ago and I've maybe forgotten, but I don't

12· ·think so because I think I just, like I say right now, I'm

13· ·paying for the telephone bill and I don't have any service

14· ·because I don't want to pay a reconnect charge.

15· · · · MS. SLAWSON:· I've got questions for Mr. Flinspach at

16· ·this time, but maybe he's planning on making a statement.

17· ·I'm not sure.

18· · · · THE COURT:· Mr. Flinspach, are you --

19· · · · THE WITNESS:· I'm sorry.

20· · · · · · ·Did you hear her (to Mr. Flinspach)?

21· · · · THE COURT:· Mr. Flinspach, are you planning to offer

22· ·any information on your own without having questions

23· ·presented to you first?

24· · · · MR. FLINSPACH:· I didn't understand it.

25· · · · THE COURT:· Mr. Flinspach, is there anything -- is
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·1· ·there anything that you would like to say before Ms. Slawson

·2· ·starts asking you some questions?

·3· · · · MS. FLINSPACH:· Is there anything you want to say

·4· ·before they ask you questions?· Anything you want to say?

·5· · · · MR. FLINSPACH:· No.

·6· · · · MS. FLINSPACH:· He said no.

·7· · · · THE COURT:· Okay.

·8· · · · MS. SLAWSON:· Okay.

·9· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, you constructed

10· ·the line from your home to the town of Modena; is that

11· ·correct?

12· · · · A.· ·(No audible response.)

13· · · · MS. FLINSPACH:· Did you construct the line from Modena

14· ·to the ranch?· "Yes."

15· · · · MR. FLINSPACH:· I remember it, but I think someone

16· ·there had help from the phone company.

17· · · · Q.· ·(BY MS. SLAWSON) You didn't say in your initial

18· ·complaint that somebody from the phone company helped you.

19· ·You indicated that it had been constructed by you and your

20· ·friends.· Are you changing your mind on that testimony?

21· · · · MS. FLINSPACH:· They want to know if you're charging

22· ·your testimony and saying somebody from the telephone

23· ·company helped you (to Mr. Flinspach).

24· · · · · · ·I think he -- he told me that he thought that

25· ·somebody helped him take it down, but they may have.  I
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·1· ·don't know whether they reviewed what we were doing.  I

·2· ·don't know.

·3· · · · · · ·Was there anybody there when you guys were

·4· ·constructing it up the canyon?· From the telephone company,

·5· ·there was somebody there (to Mr. Flinspach)?

·6· · · · MR. FLINSPACH:· Maybe not every day, but they was

·7· ·there.

·8· · · · MS. FLINSPACH:· He said maybe not every day, but he

·9· ·thinks that maybe they reviewed it when he was putting it

10· ·up.

11· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, did you take down

12· ·all the arms and hardware and construct the open wire line?

13· · · · MS. FLINSPACH:· Did you take down all the arms and the

14· ·wire (to Mr. Flinspach)?

15· · · · MR. FLINSPACH:· With help we did.

16· · · · Q.· ·(BY MS. SLAWSON) Who helped you?

17· · · · MS. FLINSPACH:· Who helped you (to Mr. Flinspach)?

18· · · · MR. FLINSPACH:· It was Terry, probably guys now and I

19· ·can't hardly remember the names.· There were five or six

20· ·guys at different times because this just didn't happen

21· ·overnight at the time, a line up to the ranch.· But the

22· ·phone company at the time had a man there.· One of the men

23· ·was Douglas Terry.

24· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, did you attach the

25· ·line to the Dixie Escalante REA power poles?
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·1· · · · MS. FLINSPACH:· Would you repeat it for him, please.

·2· · · · Q.· ·(BY MS. SLAWSON) Is the -- is your line connected

·3· ·to the Dixie Escalante power poles?

·4· · · · MS. FLINSPACH:· The line on the Dixie Escalante power

·5· ·poles (to Mr. Flinspach).

·6· · · · · · ·Yeah, it is.

·7· · · · Q.· ·(BY MS. SLAWSON) And as I understand it, the route

·8· ·of your line doesn't follow the county road; is that

·9· ·correct?

10· · · · MS. FLINSPACH:· It goes alongside the county road and

11· ·it crosses it in a couple of places.

12· · · · Q.· ·(BY MS. SLAWSON) Are there portions of the line

13· ·that are not accessible by a vehicle on the county road?

14· · · · MS. FLINSPACH:· Um, well, there's a line.· You can

15· ·drive right up underneath the power poles with the -- with

16· ·the vehicle most of the way.

17· · · · Q.· ·(BY MS. SLAWSON) But as I understand it, the line

18· ·doesn't follow the road.· It crosses the road in several

19· ·places.· But it can be up to --

20· · · · MS. FLINSPACH:· But it --

21· · · · MS. SLAWSON:· And it can be up to a quarter mile away

22· ·from the --

23· · · · MS. FLINSPACH:· -- it's probably off the county road

24· ·how far, Mike (to Mr. Flinspach)?

25· · · · MR. FLINSPACH:· To get across the road?
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·1· · · · MS. FLINSPACH:· No.· It doesn't -- it isn't right

·2· ·against the county road.· It's off the road how far?· How

·3· ·far (to Mr. Flinspach)?

·4· · · · MR. FLINSPACH:· Well, we're still on the county

·5· ·right-of-way.

·6· · · · THE COURT:· Mrs. Flinspach, did you just speak to

·7· ·someone named Mike?

·8· · · · MS. FLINSPACH:· Yeah.· That's his nickname.

·9· · · · THE COURT:· That's Mr. Flinspach's nickname?

10· · · · MS. FLINSPACH:· That's correct.

11· · · · THE COURT:· Okay.· Thank you.

12· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, your son, in his

13· ·statement that he provided to the Public Service Commission,

14· ·indicated that he -- that you and some family friends

15· ·installed the line; is that accurate?

16· · · · MS. FLINSPACH:· Repeat that, please.

17· · · · Q.· ·(BY MS. SLAWSON) Your son, in the statement that

18· ·he provided to the Public Service Commission, indicated that

19· ·Mr. Flinspach and some family friends installed the line.

20· ·Is that accurate?

21· · · · MS. FLINSPACH:· Well, there were some -- some of them

22· ·were coworkers from where he worked on the railroad, some of

23· ·them were personal friends, that's correct, that had worked

24· ·for a power company.

25· · · · MS. SLAWSON:· Okay.· And --
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·1· · · · MR. FLINSPACH:· Because they could climb poles.

·2· · · · MS. FLINSPACH:· Yeah.· We didn't have any trucks to put

·3· ·the lines up, so it entailed them climbing the poles to

·4· ·attach all of this hardware and put up the line.· And he had

·5· ·a couple of friends I think from Nevada that worked for a

·6· ·power company that just did it as a personal favor.· He had

·7· ·a couple friends from the railroad that had worked with him

·8· ·previously that climbed poles, and so they just assisted

·9· ·him.

10· · · · · · ·So -- and at this point I can't even tell you all

11· ·the names.· I know a couple of them, but I'm not sure of all

12· ·of them.

13· · · · Q.· ·(BY MS. SLAWSON) And where does the open wire

14· ·connect to South Central's network in Modena?

15· · · · MS. FLINSPACH:· Can you please repeat that.

16· · · · Q.· ·(BY MS. SLAWSON) Where does your open wire line

17· ·connect to South Central's network in Modena?

18· · · · MS. FLINSPACH:· It's right next to the -- the old

19· ·schoolhouse.

20· · · · MS. SLAWSON:· I have an exhibit that shows the point of

21· ·demarcation.· I didn't know that the Flinspachs wouldn't be

22· ·hear today, so I -- I had no way of getting that to them.

23· ·I'll try and describe that picture for you and then I'll

24· ·have it introduced by one of my witnesses.

25· · · · Q.· ·(BY MS. SLAWSON) But, Ms. -- Mr. Flinspach, are

http://www.litigationservices.com


Page 23
·1· ·you familiar with the demarcation that appears next to the

·2· ·old schoolhouse as a green above-ground box with the numbers

·3· ·159 North --

·4· · · · MS. FLINSPACH:· They're talking about an above-ground

·5· ·box.· Do you know what a green box is (to Mr. Flinspach)?

·6· · · · · · ·He says yes.

·7· · · · Q.· ·(BY MS. SLAWSON) And is that where your line

·8· ·connects to the South Central Utah Telephone's network?

·9· · · · MS. FLINSPACH:· That was where you connected; right (to

10· ·Mr. Flinspach)?

11· · · · · · ·That's correct.

12· · · · Q.· ·(BY MS. SLAWSON) And did you install that

13· ·demarcation box?

14· · · · MS. FLINSPACH:· You didn't put the box in, did you (to

15· ·Mr. Flinspach)?

16· · · · · · ·No.· The telephone company did that.

17· · · · Q.· ·(BY MS. SLAWSON) And did you -- did Mr. Flinspach

18· ·connect the open wire to the telephone company's network?

19· · · · MS. FLINSPACH:· Did you connect the wire to the box (to

20· ·Mr. Flinspach)?

21· · · · · · ·He's saying yes.

22· · · · MR. FLINSPACH:· Well, I'm trying to remember.

23· · · · MS. FLINSPACH:· Well, there was a connection made.· He

24· ·doesn't remember if he connected it or someone else did.

25· · · · Q.· ·(BY MS. SLAWSON) Okay.· Mr. Flinspach, do you own

http://www.litigationservices.com


Page 24
·1· ·the facilities from the D mark up the canyon?

·2· · · · MS. FLINSPACH:· Do you own the wire (to Mr. Flinspach)?

·3· · · · · · ·It was given to him.· We did not purchase it.

·4· ·But -- but it was given to us, yes.

·5· · · · Q.· ·(BY MS. SLAWSON) And it's yours?

·6· · · · THE COURT:· Please don't lead.

·7· · · · MS. FLINSPACH:· Well, I guess.· Nobody could just come

·8· ·and take it down without permission, I guess.

·9· · · · Q.· ·(BY MS. SLAWSON) All right.· Do you know . . .

10· · · · MS. FLINSPACH:· There was no way for us to check if

11· ·there was ever any agreement with the telephone company.  I

12· ·thought about contacting them saying do you have anything on

13· ·record, but I didn't know whether they would be forthcoming

14· ·at this time to show they had anything on record and I

15· ·didn't find anything in my files.· All I had were the bylaws

16· ·and the membership certificate and the fact that the line

17· ·was given to us.· That's all I knew.

18· · · · THE COURT:· Mrs. Flinspach -- or Flinspach, excuse me,

19· ·do you understand the concept of a legal ownership?· Do you

20· ·understand what would need to happen in order for ownership

21· ·of equipment that a utility has acquired to actually change

22· ·ownership?· Do you have any understanding of the legality?

23· · · · MS. FLINSPACH:· No.· I don't know whether there would

24· ·have to be a contract or payment or anything else.· No, I

25· ·don't know that.
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·1· · · · THE COURT:· Okay.· Thank you.

·2· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, do you consider

·3· ·the line from Modena to your house to be yours?

·4· · · · A.· ·I don't know how --

·5· · · · MS. FLINSPACH:· Well, if --

·6· · · · MR. FLINSPACH:· -- to answer that.

·7· · · · MS. FLINSPACH:· Well, we had the use of it for --

·8· · · · MR. FLINSPACH:· Other than that, I never had nothing

·9· ·legal that paying it was mine or it wasn't.

10· · · · Q.· ·(BY MS. SLAWSON) Did you consider it to be yours?

11· · · · A.· ·(No audible response.)

12· · · · MS. FLINSPACH:· He wanted you to repeat that, please.

13· · · · Q.· ·(BY MS. SLAWSON) Did you consider the line to be

14· ·yours once you constructed it?

15· · · · MS. FLINSPACH:· Did you consider the line to be yours

16· ·(to Mr. Flinspach)?

17· · · · MR. FLINSPACH:· I don't know how to answer that.

18· · · · MS. FLINSPACH:· Well, we had the use of it for 40

19· ·years, so I don't know.· I guess that would constitute our

20· ·ownership.· I don't know.· I don't think anybody else could

21· ·come and say we'd like to take this line down, so I don't

22· ·think that anybody else could do that unless it was the

23· ·telephone company.

24· · · · Q.· ·(BY MS. SLAWSON) And you indicated that the

25· ·telephone company gave you the scrap line; is that correct?
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·1· · · · MS. FLINSPACH:· Apparently he was visiting with them

·2· ·and we were talking about -- he was talking with them about

·3· ·getting a telephone line and they said that they were taking

·4· ·this line down because they were putting a cable in and that

·5· ·he could have it.

·6· · · · MS. SLAWSON:· Okay.

·7· · · · MS. FLINSPACH:· And that's as much as he can recall.

·8· · · · Q.· ·(BY MS. SLAWSON) Okay.· Did you -- did either of

·9· ·you pay any sort of line extension fee to South Central?

10· · · · MS. FLINSPACH:· I don't know that we ever paid any

11· ·fees, no.· And I usually pay the bills, so I don't -- I

12· ·don't think that happened.

13· · · · Q.· ·(BY MS. SLAWSON) Mr. --

14· · · · MS. FLINSPACH:· I read in your papers that said that,

15· ·you know, like 313 fee or something.· No, I don't think any

16· ·of that ever happened.

17· · · · Q.· ·(BY MS. SLAWSON) Okay.· Mr. Flinspach, in your, or

18· ·Mrs. Flinspach, in your formal complaint you indicated that

19· ·South Central didn't install any hardware on the line; is

20· ·that correct?

21· · · · MS. FLINSPACH:· Well, unless one of the guys that

22· ·helped him put up the line was involved in it.· We don't

23· ·recall that, but no, I don't think that they helped us.· You

24· ·know, it wasn't like they sent a bunch of men out there to

25· ·help construct the line up the canyon, no.· That didn't
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·1· ·happen.

·2· · · · Q.· ·(BY MS. SLAWSON) Okay.· And when the line breaks,

·3· ·who provides the materials for repairing the line?

·4· · · · MS. FLINSPACH:· Well, we have on hand some connectors

·5· ·and some wire, and if it needs wire usually we have some to

·6· ·do it, don't we (to Mr. Flinspach)?

·7· · · · MR. FLINSPACH:· It was left over.

·8· · · · MS. FLINSPACH:· Oh.· I guess -- I guess it was left

·9· ·over from the construction and -- and I think any materials

10· ·that they had.· I know when Carlos quit, he gave Mike all

11· ·the connectors that he had so that he would have them if he

12· ·needed them.

13· · · · Q.· ·(BY MS. SLAWSON) So, Mr. Flinspach, you said for

14· ·about the first 20 years South Central maintained or did

15· ·maintenance or repair on your line; is that accurate?

16· · · · MS. FLINSPACH:· She said for the first 20 years that

17· ·they helped you on the line (to Mr. Flinspach).

18· · · · · · ·He said there was a guy that came out, and he

19· ·thought it was from Escalante, that used to come out when we

20· ·needed help that would help up on the line, and he doesn't

21· ·recall the guy's name.· He had a truck and he would come out

22· ·and help him.

23· · · · Q.· ·(BY MS. SLAWSON) And then about 20 years ago

24· ·something changed.· Is that your testimony?

25· · · · MS. FLINSPACH:· She said 20 years ago it changed (to
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·1· ·Mr. Flinspach).

·2· · · · MR. FLINSPACH:· Approximately.· I can't remember now

·3· ·that much (inaudible).

·4· · · · Q.· ·(BY MS. SLAWSON) I'm sorry.· Can you repeat that,

·5· ·please.

·6· · · · MS. FLINSPACH:· She wanted you to repeat what you said

·7· ·(to Mr. Flinspach).

·8· · · · MR. FLINSPACH:· A man helped me from time to time, had

·9· ·his own truck from South Central Telephone, but I can't

10· ·remember an exact date, the length of times, but I know at

11· ·least 20 years.

12· · · · Q.· ·(BY MS. SLAWSON) And then something changed and

13· ·they stopped wanting to repair your line; is that your

14· ·testimony?

15· · · · MS. FLINSPACH:· They stopped trying to help you (to

16· ·Mr. Flinspach).

17· · · · MR. FLINSPACH:· Well, he began to complain about having

18· ·to help me, and so we needed a telephone so much I

19· ·overlooked it and just put it up on my shelf to do it.

20· · · · Q.· ·(BY MS. SLAWSON) And do you know when they stopped

21· ·performing the maintenance on your line the same way they

22· ·had in the past?

23· · · · MS. FLINSPACH:· We don't have any dates on that.· We

24· ·looked and we don't have any dates and we don't have -- you

25· ·know, for the last six months I've kind of kept track when
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·1· ·the line broke and when it was repaired.· But before that we

·2· ·just didn't do that, so I don't know.

·3· · · · Q.· ·(BY MS. SLAWSON) And, Mr. Flinspach, did there

·4· ·come a time when South Central told you that they -- if they

·5· ·put you on a schedule, they need to charge you a service

·6· ·charge?

·7· · · · MS. FLINSPACH:· No.· I can tell that you.

·8· · · · Q.· ·(BY MS. SLAWSON) No.· I'm asking Mr. Flinspach if

·9· ·that happened to him, if he had a conversation about a

10· ·service charge and he -- did he have any conversations about

11· ·a service charge?

12· · · · MS. FLINSPACH:· Did you ever have a conversation with

13· ·them about a service charge for repairs, Mike.· Tell them

14· ·no.

15· · · · MR. FLINSPACH:· No.

16· · · · THE COURT:· Mr. Flinspach, can you hear me?

17· · · · MR. FLINSPACH:· (No audible response.)

18· · · · MS. FLINSPACH:· Can you hear her (to Mr. Flinspach)?

19· · · · MR. FLINSPACH:· My hearing I can -- half of it is

20· ·garbled, so it's kind of hard.· I have to talk to my wife --

21· · · · THE COURT:· I understand.

22· · · · MR. FLINSPACH:· -- before I answer.

23· · · · THE COURT:· I understand.· So the question is whether

24· ·someone from the telephone company ever told you that you

25· ·would have to pay a service charge in order to get help with
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·1· ·a repair.

·2· · · · MS. FLINSPACH:· Did anybody ever tell you there had to

·3· ·be a service charge before you could get help (to

·4· ·Mr. Flinspach).

·5· · · · MR. FLINSPACH:· No.

·6· · · · Q.· ·(BY MS. SLAWSON) So nobody told you -- never mind.

·7· · · · · · ·Did you have a conversation with a South Central

·8· ·employee where you indicated you were mad because somebody

·9· ·had quoted you a service charge?

10· · · · A.· ·(No audible response.)

11· · · · MS. FLINSPACH:· Did you ever say anything about that

12· ·you were mad because they wanted to charge you (to

13· ·Mr. Flinspach)?

14· · · · MR. FLINSPACH:· (Inaudible.)

15· · · · THE COURT:· Mr. Flinspach, I need you to speak right

16· ·into the telephone.

17· · · · MR. FLINSPACH:· Well, I think I remember someone saying

18· ·what they was gonna charge us if they had to work on the

19· ·line, and I knew the amount was ridiculous because it was a

20· ·certain amount for one individual and there were three

21· ·working on it, and that was ridiculous.· I wouldn't have

22· ·paid that.

23· · · · THE COURT:· Okay.

24· · · · MR. FLINSPACH:· It wasn't even -- it wasn't right.

25· · · · MS. FLINSPACH:· I think he understood that they wanted
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·1· ·to charge $80 a man an hour, so it would be like $240 an

·2· ·hour for them to come and look at the line.· And he may have

·3· ·said something about that.· I don't know.· But the only time

·4· ·I had a conversation about that was with Duncan when he told

·5· ·me that no.· He said I'll leave a memo at the office and

·6· ·we'll take care of it, so.

·7· · · · Q.· ·(BY MS. SLAWSON) Do you recall that when you would

·8· ·call in complaining of trouble on your line, that South

·9· ·Central would check the line to the point of demarcation in

10· ·Modena?

11· · · · A.· ·Can you please repeat that.

12· · · · Q.· ·Do you recall that when you would call in about a

13· ·trouble on your line, that South Central would go out and

14· ·check your line at the point of demarcation in Modena?

15· · · · A.· ·Well, we never did know when they did that.· We

16· ·didn't know whether they did it or when they were coming or,

17· ·you know, because ordinarily it wasn't to their line of

18· ·demarcation which they called it.· It was usually a broken

19· ·line.· And it didn't do any good for them to go to Modena

20· ·and check their little box because that wasn't usually the

21· ·problem.

22· · · · THE COURT:· So did they ever go past the box and take a

23· ·look at the actual line to find out what the problem was?

24· · · · MS. FLINSPACH:· I think there were times that we asked

25· ·them to come and look.· I think one time I think Weston even
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·1· ·said maybe I'll bring my four-wheeler out and I'll drive up

·2· ·the line and see if I can see something, so they did offer.

·3· ·But I don't know, I couldn't tell you if they ever found a

·4· ·problem or whether -- I think one time we thought maybe

·5· ·there was an insulator that was off or something like that,

·6· ·but usually my husband ended up fixing it.

·7· · · · THE COURT:· Okay.· Let me just pause for just a minute

·8· ·Mrs. Slawson and ask you.· Is it -- is it your intention

·9· ·today to try to establish ownership just through course of

10· ·dealing?· Do you have any other information, documentation,

11· ·or evidence?

12· · · · THE WITNESS:· We have the evidence that my witnesses

13· ·will provide about ownership, but I don't have documents

14· ·that show the ownership.· That's part of the problem is

15· ·that --

16· · · · THE COURT:· Right.

17· · · · MS. SLAWSON:· -- we're four years later.

18· · · · THE COURT:· So -- so is the commission going to have to

19· ·make the decision solely on course of dealing.· Is that the

20· ·that the question?· I mean, that's my question.

21· · · · THE WITNESS:· Well, I don't know that it's going to be

22· ·solely on course of dealing because you're gonna hear from

23· ·my witnesses that there's certain indicia of ownership and

24· ·it's not -- not, you know, it's subject to -- or it's

25· ·involved in the course of dealing, but there are certain
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·1· ·things that they permit and don't permit on lines that they

·2· ·own and certain things that they do and don't do on lines

·3· ·that they own.

·4· · · · THE COURT:· Only.

·5· · · · MS. SLAWSON:· And we'll have testimony on that.

·6· · · · THE COURT:· And will they be able to testify clear back

·7· ·to what those policies were in 1977?

·8· · · · MS. SLAWSON:· No.· They'll be able to testify to what

·9· ·those policies were back in 19, what, 1988.

10· · · · THE COURT:· '88.· So eleven years later?

11· · · · MS. SLAWSON:· Yeah.

12· · · · THE COURT:· Okay.· And do you have the date on which

13· ·the tariff that first discussed customer-provided equipment

14· ·was put into place?

15· · · · MS. SLAWSON:· No.· I know that the tariff dated 1988

16· ·that was approved by the commission discussed

17· ·customer-provided equipment.· We've -- the company has

18· ·searched its records for its old tariffs it didn't have, the

19· ·Public Service Commission doesn't have it and the Division

20· ·of Public Utilities doesn't have it.

21· · · · THE COURT:· Okay.· But as of 1988, the tariff discussed

22· ·customer premising --

23· · · · MS. SLAWSON:· Customer provided.

24· · · · THE COURT:· -- customer-provided equipment?

25· · · · MS. SLAWSON:· Yes.
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·1· · · · THE COURT:· Okay.· Let me get to another issue that I

·2· ·know the commission is concerned about and you can certainly

·3· ·continue to ask --

·4· · · · MS. SLAWSON:· Okay.

·5· · · · THE COURT:· -- your questions, but I'm just not sure

·6· ·how much help this -- the -- the course of dealing is going

·7· ·to be because it really -- it goes both ways, you know.· So

·8· ·I think we just might be at a 50/50 situation there.

·9· · · · · · ·But from what from what -- from what I understand,

10· ·the line at issue terminates at the ranch at a piece of

11· ·equipment that is at the house and that the utility has

12· ·stated to the Flinspachs that they own that.· And I'd like

13· ·to deal with that.

14· · · · MS. SLAWSON:· Okay.· And I think that's contrary to the

15· ·evidence that you're gonna hear today.

16· · · · THE COURT:· Okay.

17· · · · MS. SLAWSON:· I don't think they claim an ownership

18· ·interest.

19· · · · THE COURT:· So, Mrs. Flinspach, can you hear me?

20· · · · MS. FLINSPACH:· Yes, I can.

21· · · · THE COURT:· Okay.· Is there a piece of equipment on

22· ·your home where the line terminates?

23· · · · MS. FLINSPACH:· Well, there's a power pole where the

24· ·telephone line comes off and comes to our home.

25· · · · THE COURT:· Okay.· And what is on your home?· Where
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·1· ·does the line go when it reaches your home?· Does it go into

·2· ·some sort of box or piece of equipment there at your home?

·3· · · · MS. FLINSPACH:· No.· It just -- it's a line that comes

·4· ·in, the little box in the wall, and it connects to the

·5· ·telephone.

·6· · · · THE COURT:· Okay.· So who -- where did that box in the

·7· ·wall come from?· Did Mr. Flinspach put that in the home?

·8· · · · MS. FLINSPACH:· No.· I think the telephone company

·9· ·installed that box and the box that's out there on the pole.

10· ·I think the box on the pole and then the box that's on the

11· ·outside of the house where, you know, the little line runs

12· ·into the house, I think they maintain that.

13· · · · THE COURT:· Okay.· And is it your understanding that

14· ·those boxes were given to you along with the line or is it

15· ·your understanding that the telephone -- that those belonged

16· ·to the telephone company?

17· · · · MS. FLINSPACH:· No.· If there was any problem with

18· ·them, the telephone company -- in fact, they just, oh, about

19· ·two months ago came and worked on the box that sat on the

20· ·pole.

21· · · · THE COURT:· Okay.

22· · · · MS. FLINSPACH:· They said that they -- they couldn't

23· ·get a replacement, but they were updating it a bit.

24· · · · THE COURT:· Okay.

25· · · · · · ·Do you want to pursue anything there with the
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·1· ·Flinspachs, Ms. Slawson?

·2· · · · MS. FLINSPACH:· Do you want to say anything (to

·3· ·Mr. Flinspach)?

·4· · · · MS. SLAWSON:· No.

·5· · · · MR. FLINSPACH:· No.

·6· · · · THE COURT:· Okay.· I'm sorry to have interrupted you.

·7· ·Please go ahead and do whatever.

·8· · · · Q.· ·(BY MS. SLAWSON) Okay.· I just wanted to maybe

·9· ·move on to the events that happened in January that led to

10· ·the culmination of this complaint I think.

11· · · · THE COURT:· Are those going to help with the question

12· ·of ownership?· Because I don't want to talk about threats or

13· ·fears and things like that.· If there's a problem there,

14· ·it's a police matter.· It's not a commission matter.

15· · · · MS. SLAWSON:· Well, I think, I mean, are you -- are you

16· ·not gonna allow me to put on evidence of the conversation

17· ·that happened on January 25th?

18· · · · THE COURT:· I will if they go to ownership, but I'm

19· ·trying to figure out who owns the line.

20· · · · MS. SLAWSON:· Right.· And I think I would argue that

21· ·these -- they go to ownership because they show the course

22· ·of dealings between the parties which also goes to

23· ·ownership.

24· · · · THE COURT:· I'll give you a few minutes, but I think

25· ·we've had quite a lot of discussion on course of ownership
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·1· ·and I'm not sure how helpful it is.· So I'd ask you to make

·2· ·it brief.

·3· · · · MS. SLAWSON:· Well, I mean, with all due respect,

·4· ·ownership is the issue in this case, so --

·5· · · · THE COURT:· Correct.· And I'm not sure that --

·6· · · · MS. SLAWSON:· -- put on as much evidence as we have.

·7· · · · THE COURT:· I'm not sure that course of dealing is

·8· ·going to be particularly helpful in making that

·9· ·determination.· As I said, it cuts both ways --

10· · · · MS. SLAWSON:· Right.

11· · · · THE COURT:· -- in this case.

12· · · · MS. SLAWSON:· But if the preponderance of the evidence

13· ·shows that it's -- the course of dealing shows that it's

14· ·owned by the Flinspachs, then we need to be able to put on

15· ·that preponderance of evidence.

16· · · · THE COURT:· You may proceed, but I may cut you off.

17· · · · MS. SLAWSON:· Thank you.

18· · · · THE COURT:· Please go ahead.

19· · · · Q.· ·(BY MS. SLAWSON) Mr. Flinspach, did you go to the

20· ·central office of South Central on January 25th of 2017?

21· · · · MS. FLINSPACH:· It's not -- I don't know that he can

22· ·hear you, but it's not their office.· It's a little place

23· ·out here at Beryl where they keep some equipment.· I don't

24· ·know whether they call it an office or not, but it's a

25· ·little building.
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·1· · · · Q.· ·And Mr. Flinspach went there on January 25th?

·2· · · · A.· ·I -- I'd have to look, but I think he did, yes.

·3· · · · Q.· ·And can you ask him and maybe he could answer.

·4· · · · A.· ·Did you go out there to the thing the 25th of

·5· ·January?· Is that when you talked to the guy out there (to

·6· ·Mr. Flinspach)?

·7· · · · MR. FLINSPACH:· Yeah, I guess.

·8· · · · Q.· ·(BY MS. SLAWSON) Are you unsure of the date or are

·9· ·you unsure of the fact that you went to the --

10· · · · MS. FLINSPACH:· Yeah.· We'll just have to -- there's so

11· ·many that I'd have to look back.· We did document when he

12· ·went out there, but I'd have to look here on my papers to

13· ·see that they -- because there were -- there were two or

14· ·three times that -- there were, I think, one that I was with

15· ·him and another time he was by himself.

16· · · · Q.· ·(BY MS. SLAWSON) In the formal complaint that you

17· ·filed in this matter you indicated that you -- that you --

18· ·"On January 25th I, Richard, went to Beryl to talk with

19· ·Weston and Roy to ask why they hadn't come on the 24th."

20· · · · · · ·Do you remember that, Mr. Flinspach?

21· · · · A.· ·Yes.

22· · · · MS. FLINSPACH:· Yes.

23· · · · Q.· ·(BY MS. SLAWSON) And were you angry when you

24· ·visited the office that day?

25· · · · MS. FLINSPACH:· Were you angry (to Mr. Flinspach)?
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·1· · · · MR. FLINSPACH:· I was angry to make an appointment with

·2· ·these guys and then I had to check with them two weeks

·3· ·after.· They said well, I forgot to tell him.· And the

·4· ·second time it was three weeks and I got -- and I was upset,

·5· ·yes.

·6· · · · Q.· ·(BY MS. SLAWSON) And you say you had made an

·7· ·appointment, but isn't it true that Duncan had told you he'd

·8· ·have the guys come out when they had spare time?

·9· · · · MS. FLINSPACH:· I recall what we put in the statement

10· ·and he actually went out there that day and told the boys to

11· ·put Duncan on the line.· And he said I'm headed out that way

12· ·and we'll -- I'll send the boys right out.· Well, he came

13· ·back and we waited all day, because his understanding was

14· ·they were coming out to help him that day, yes.

15· · · · Q.· ·(BY MS. SLAWSON) And -- and I believe Duncan

16· ·called you, Ms. Flinspach, later and said no, you

17· ·misunderstood, we didn't have an appointment.· Is that

18· ·correct?

19· · · · A.· ·No.· No.· I don't think he did.

20· · · · Q.· ·He didn't call --

21· · · · A.· ·He didn't say we didn't have an appointment, no.

22· · · · Q.· ·He didn't call and leave a message on your cell

23· ·phone?

24· · · · THE COURT:· I'm -- I'm trying to understand how this

25· ·goes to ownership, Ms. Slawson.· I know that there was

http://www.litigationservices.com


Page 40
·1· ·conversation.

·2· · · · MS. FLINSPACH:· Yeah.

·3· · · · THE COURT:· I know that there was some agreement that

·4· ·SCUTA would help.· I'm not sure that the timing is relevant.

·5· ·Can you help me?

·6· · · · MS. SLAWSON:· Yeah.· I'm struggling with the issue of

·7· ·ownership too because both parties testify -- or South

·8· ·Central will testify, but in their -- in their documents

·9· ·have indicated that there doesn't seem to be a dispute on

10· ·ownership.· The Flinspachs say they own the line and South

11· ·Central says they own the line.· And so I start to --

12· · · · THE COURT:· I have to disagree with you there.· The

13· ·Flinspachs have not stated here or in anything that they've

14· ·filed that they own the line.· And they have actually

15· ·questioned when SCUTA put into place these provisions

16· ·that -- that assigned them ownership and, therefore, made

17· ·them ineligible for assistance.· So I'm not going to accept

18· ·any proffer today that there's no dispute on ownership.

19· ·There is a dispute on ownership.

20· · · · MS. SLAWSON:· Okay.· And I guess we'll have to look at

21· ·the record.· I thought that the Flinspachs here today said

22· ·that they believe they own the line.

23· · · · THE COURT:· No.· You said that and I said please don't

24· ·lead.

25· · · · MS. SLAWSON:· Right.· And then I asked followup
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·1· ·questions and they said yeah.· I thought they said that, but

·2· ·we can --

·3· · · · THE COURT:· They said that they had sole use of the

·4· ·line and that they didn't suppose anybody else would have

·5· ·had the right to come in and remove it except maybe the

·6· ·telephone company.

·7· · · · MS. SLAWSON:· Okay.· Well, maybe give me just a minute.

·8· · · · THE COURT:· Uh-huh.

·9· · · · MS. SLAWSON:· Thanks.

10· · · · · · ·(Pause in the proceedings.)

11· · · · MS. FLINSPACH:· Hello.

12· · · · THE COURT:· Yes.· We're just pausing for a moment.

13· · · · MS. FLINSPACH:· Okay.· We were just making sure that we

14· ·weren't -- didn't lose our line.

15· · · · THE COURT:· Yeah.· We're still okay.· Stay with us.

16· · · · MS. SLAWSON:· I don't have any other questions for the

17· ·Flinspachs.

18· · · · THE COURT:· Okay.· Mrs. Flinspach.

19· · · · MS. FLINSPACH:· Yes.

20· · · · THE COURT:· The telephone company doesn't have any

21· ·other questions for you.· Is there anything now at this

22· ·point that you would like to clarify or further explain

23· ·before we go to the telephone company's witnesses?

24· · · · MS. FLINSPACH:· No.· Only to say that, you know, it

25· ·really hasn't been a bad relationship.· We -- we worked with
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·1· ·them and until just lately when we got this contention over

·2· ·the line, I can't say that our relationship has been bad

·3· ·with them.

·4· · · · THE COURT:· Okay.

·5· · · · MS. FLINSPACH:· We've had a few things where they

·6· ·didn't want to come out and do certain things, but we've

·7· ·managed.· But it isn't like we -- we have hate towards them

·8· ·or anything, so.

·9· · · · THE COURT:· Okay.

10· · · · MS. FLINSPACH:· Anyway.

11· · · · THE COURT:· Thank you.

12· · · · MS. FLINSPACH:· We enjoy having the telephone and we

13· ·would like to have it again.· So that's about all I can say.

14· · · · THE COURT:· Okay.· Thank you.· And you've -- you've

15· ·continued to pay your monthly fees even though you don't --

16· ·haven't had service; is that correct?

17· · · · MS. FLINSPACH:· That's correct.

18· · · · THE COURT:· Okay.

19· · · · MS. SLAWSON:· South Central would like to call Kerry

20· ·Alvey to the stand or wherever you'd like him.

21· · · · THE COURT:· He can stay right there.

22· · · · · · ·Mr. Alvey, do you swear to tell the truth today?

23· · · · MR. ALVEY:· Yes.

24· · · · THE COURT:· And will you spell your name for me please.

25· · · · MR. ALVEY:· It's Kerry, K-e-r-r-y; Alvey, A-l-v-e-y.
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·1· · · · THE COURT:· Thank you.

·2· · · · · · · · · · · · · ·EXAMINATION

·3· ·BY MS. SLAWSON:

·4· · · · Q.· ·Mr. Alvey, are you employed by South Central Utah

·5· ·Telephone?

·6· · · · A.· ·Yes, I am.

·7· · · · Q.· ·And what is your position with the company?

·8· · · · A.· ·I'm the Vice-president of Operations.

·9· · · · Q.· ·How long have you been with the company?

10· · · · A.· ·I've been -- in September this year will be 33

11· ·years.

12· · · · Q.· ·Okay.· And is South Central a rate of return

13· ·regulated company?

14· · · · A.· ·It is.

15· · · · Q.· ·And is the company a carrier of last resort?

16· · · · A.· ·Yes.

17· · · · Q.· ·Is it your -- based on your experience, does that

18· ·mean that South Central is obligated to provided service to

19· ·every last person in a service territory?

20· · · · A.· ·It is not.· We -- we will provide service to

21· ·everyone if they live outside of the area where we have

22· ·facilities built.· If they're willing to -- to help pay and

23· ·aid construction, then we will build facilities to them and

24· ·provide service.

25· · · · Q.· ·Okay.· In your position are you familiar with
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·1· ·South Central's tariff?

·2· · · · A.· ·Yes.

·3· · · · Q.· ·And have you reviewed South Central's records in

·4· ·preparation for this hearing?

·5· · · · A.· ·I have.

·6· · · · Q.· ·Were you able to find South Central tariff from

·7· ·1977?

·8· · · · A.· ·I could not.

·9· · · · Q.· ·What is the earliest tariff you were able to

10· ·locate?

11· · · · A.· ·It's the tariff from 1988.

12· · · · Q.· ·Okay.· And -- and why -- do you have any reason

13· ·for why you weren't able to locate the earlier tariff?

14· · · · A.· ·I think just time frame and records have been lost

15· ·from that time.

16· · · · MS. SLAWSON:· Okay.· I have some tariff pages that I'd

17· ·like Mr. Alvey to identify.· May I approach?

18· · · · THE COURT:· Of course.

19· · · · MS. SLAWSON:· Would you prefer that we mark each

20· ·section separately or just mark it as one?

21· · · · THE COURT:· Let's mark it as one.· I think that makes

22· ·sense.· We'll mark this as Exhibit 1.

23· · · · · · · · · (Exhibit 1 marked.)

24· · · · Q.· ·(BY MS. SLAWSON) All right, Mr. Alvey.· I've

25· ·handed you what's been marked as Exhibit 1.· Can you
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·1· ·identify these pages?

·2· · · · A.· ·Yes.· These are pages from our tariff.

·3· · · · Q.· ·Okay.· And I'd like to start with the first page

·4· ·of that exhibit which would be sheet No. 7.

·5· · · · THE COURT:· Just a moment.· Is this the 1988 tariff?

·6· · · · THE WITNESS:· Yes.

·7· · · · THE COURT:· Okay.· Thank you.

·8· · · · Q.· ·(BY MS. SLAWSON) Sheet No. 7.· There's a

·9· ·definition for customer-provided equipment.· Do you see that

10· ·there?

11· · · · A.· ·Yes.

12· · · · Q.· ·And do you have any independent recollection or

13· ·knowledge of when this concept was introduced into the

14· ·tariff?

15· · · · A.· ·I do not other than this -- as long as I've been

16· ·employed with South Central, this has been the definition.

17· · · · Q.· ·Okay.· And would you just read the definition for

18· ·the record.

19· · · · A.· ·"Customer provided equipment.· Devices apparatus

20· ·and their associated wiring provided by a subscriber for use

21· ·with facilities furnished by the company."

22· · · · THE COURT:· And when were you employed by SCUTA?

23· · · · THE WITNESS:· I began in 1985.

24· · · · THE COURT:· Okay.· Thank you.

25· · · · Q.· ·(BY MS. SLAWSON) Okay.· And then turning to sheet
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·1· ·No. 44 which is the third page of the exhibit I gave you

·2· ·right there, I believe you had testified a moment ago about

·3· ·construction charges and you've explained to us that a --

·4· ·when would a construction charge be appropriate?

·5· · · · A.· ·Any time that we're extending facilities beyond

·6· ·existing facilities --

·7· · · · Q.· ·Okay.

·8· · · · A.· ·-- to a customer.

·9· · · · Q.· ·And to your knowledge, did the Flinspachs pay a

10· ·construction charge or line extension charge to South

11· ·Central?

12· · · · A.· ·I have no knowledge of that charge.

13· · · · Q.· ·Okay.· And also looking on page 44, sheet 44 of

14· ·the -- of the exhibit there -- sorry.· Just trying to find

15· ·the right.

16· · · · · · ·Look on page -- original sheet 50.

17· · · · A.· ·(Witness complies.)

18· · · · Q.· ·The heading of this section is Connection With

19· ·Subscriber-Owned Equipment.· Do you see the general

20· ·conditions?

21· · · · A.· ·Yes.

22· · · · Q.· ·The tariff indicates the company shall not be

23· ·responsible for the installation, operation, maintenance of

24· ·any CPE.· Do you see that in the second paragraph there?

25· · · · A.· ·Yes.
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·1· · · · Q.· ·Based on your experience with the company, has

·2· ·that been the policy of the company during your employment?

·3· · · · A.· ·Yes, it has.

·4· · · · MS. SLAWSON:· May I approach?· I have another exhibit.

·5· · · · THE COURT:· Yes.· I just have a question then.

·6· · · · · · ·So do you dispute that the company provided

·7· ·service on the line for 20 years from 1977 forward?· It

·8· ·appears that had it done so, it would have been contrary to

·9· ·this tariff provision.

10· · · · THE WITNESS:· No.· I don't know dispute that we helped

11· ·the Flinspachs, but it was -- started out with the local

12· ·employee, and Mr. Flinspach mentioned Carlos Terry.· And he

13· ·was employed there when I -- when I started, and it was just

14· ·a local person helping them.

15· · · · THE COURT:· So did you waive this tariff provision "The

16· ·customer shall be responsible for the payment of all company

17· ·charges for visits by the company to the customer premises?"

18· ·You waived that?

19· · · · THE WITNESS:· Well, I'm not -- I'm not sure that it was

20· ·ever --

21· · · · THE COURT:· Because either you waived that or you own

22· ·the line.

23· · · · THE WITNESS:· Well, we -- we waived it because we never

24· ·charged them.

25· · · · THE COURT:· Or you own the line.
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·1· · · · THE WITNESS:· Right.· And we --

·2· · · · THE COURT:· One or the other.

·3· · · · THE WITNESS:· -- we -- we waived it.

·4· · · · THE COURT:· And what is your evidence for that?· Simply

·5· ·your own personal recollection?

·6· · · · THE WITNESS:· My -- my --

·7· · · · THE COURT:· Or are you saying we must have because --

·8· · · · THE WITNESS:· No.

·9· · · · THE COURT:· -- we absolutely don't own the line?

10· · · · THE WITNESS:· No.· My personal recollection speaking

11· ·with Carlos Terry as a -- as a fellow employee in those days

12· ·and him discussing just as a good neighbor helping these

13· ·people out, that he went out and helped them and we didn't

14· ·charge them for it.

15· · · · THE COURT:· And is Carlos not available?

16· · · · THE WITNESS:· Carlos passed away --

17· · · · THE COURT:· Passed away.

18· · · · THE WITNESS:· -- five years ago.

19· · · · THE COURT:· Uh-huh.· Have you ever waived that

20· ·provision for any other customer?

21· · · · THE WITNESS:· I -- I don't have any knowledge of that.

22· ·We may have, but I don't -- I can't say.· I don't have any

23· ·first-hand knowledge of it.

24· · · · THE COURT:· Thank you.

25· · · · MS. SLAWSON:· Exhibit 2.· Mark this as Exhibit 2.
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·1· · · · · · · · · (Exhibit 2 marked.)

·2· · · · Q.· ·(BY MS. SLAWSON) I'm showing you what's been

·3· ·marked as Exhibit 2.· Are you familiar with this photograph?

·4· · · · A.· ·Yes.

·5· · · · Q.· ·And what is that a picture of?

·6· · · · A.· ·That's our demarcation point in Modena and the

·7· ·point where the -- Mrs. Flinspach's line connects to our

·8· ·network.

·9· · · · Q.· ·Okay.· Mr. and Mrs. Flinspach testified here today

10· ·that they had repaired the line on numerous occasions over

11· ·the past 40 years.· Did you hear that?

12· · · · A.· ·Yes.

13· · · · Q.· ·Does South Central allow its customers to repair

14· ·South Central network facilities?

15· · · · A.· ·We do not.

16· · · · Q.· ·Have you ever had a South Central customer

17· ·indicate to you they've repaired a break even though you

18· ·didn't authorize them to do that?

19· · · · A.· ·We have had customers who have notified us that

20· ·they've cut maybe their bury drop into their property and --

21· ·but that we shouldn't worry about it because they fixed it

22· ·and it's taken care of.

23· · · · Q.· ·And what is your standard procedure in those

24· ·instances?

25· · · · A.· ·We usually go out there and dig it up because
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·1· ·their method of repair will soon fail and so we repair it

·2· ·correctly.

·3· · · · Q.· ·And do you have any knowledge, when Mr. Flinspach

·4· ·and his wife reported to South Central that they had

·5· ·repaired a portion of the Flinspach line, did South Central

·6· ·send its technician out to inspect or replace that repair?

·7· · · · A.· ·We did not.

·8· · · · Q.· ·And why not?

·9· · · · A.· ·Because we've always assumed it's their line and

10· ·they have ownership of it and so they can do whatever they

11· ·want to do with that line.

12· · · · Q.· ·Are you familiar with the route of the Flinspachs'

13· ·line?

14· · · · A.· ·I am.

15· · · · Q.· ·And does it follow the county road up to the

16· ·Flinspachs' home?

17· · · · A.· ·There are sections where it follows the road, but

18· ·there are also sections where it's up to a quarter of a mile

19· ·away from the road.

20· · · · Q.· ·And how would you get to that part of the line?

21· · · · A.· ·We would walk.

22· · · · Q.· ·Does South Central have any rights-of-way on that

23· ·route?

24· · · · A.· ·We do not.

25· · · · Q.· ·And I believe the Flinspachs' line is aerial the
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·1· ·entire 5.2 miles?

·2· · · · A.· ·It is.· It's an aerial line built on the power

·3· ·company's power poles.

·4· · · · Q.· ·And do you have any pole attachment agreement with

·5· ·the power company?

·6· · · · A.· ·We do not.

·7· · · · Q.· ·Did you contact the power company to attach this

·8· ·line to their poles?

·9· · · · A.· ·We did not.

10· · · · Q.· ·Do you have any permission from the power company

11· ·to go on their poles?

12· · · · A.· ·We do not.

13· · · · THE COURT:· So just on that point, let me just put on

14· ·the record that I have reviewed the power company's tariff.

15· ·It does not require a pole attachment agreement.

16· · · · Q.· ·(BY MS. SLAWSON) Do you have any experience with

17· ·Dixie Escalante and pole attachments?

18· · · · A.· ·We -- we do.· It's been several years ago.  I

19· ·don't recall the exact date, but we had severe flooding out

20· ·in that area and some of our pedestals were under water and

21· ·service was out to customers, and we contacted the power

22· ·company to see if we could attach aerial cables to their

23· ·power poles and we were told that they do not allow any

24· ·attachments to their power poles.

25· · · · Q.· ·Okay.· As I understand, the open wire is -- is on
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·1· ·the same line as the power attachment; is that correct?

·2· · · · A.· ·That's correct.

·3· · · · Q.· ·And would it be above the power line or below the

·4· ·power line?

·5· · · · A.· ·Below the power line.

·6· · · · Q.· ·And do you have experience in working on open

·7· ·wires that are below -- located below a power line?

·8· · · · A.· ·Yes.

·9· · · · Q.· ·What can you tell us about that, those types of

10· ·attachments?

11· · · · A.· ·It can be dangerous to work on those lines because

12· ·of the power inducted on the open wire lines from the power

13· ·line.· So if you're not -- if you're not familiar and know

14· ·the safety precautions to take, it can be dangerous to work

15· ·on.

16· · · · Q.· ·Okay.· You might get electrocuted; right?

17· · · · A.· ·You might get electrocuted, yes.

18· · · · Q.· ·Have you prepared -- have you prepared an estimate

19· ·for replacing the obsolete open wire from Modena to the

20· ·Flinspachs' home?

21· · · · A.· ·Yeah.

22· · · · Q.· ·And what is the approximate cost to hang that

23· ·aerial plan?

24· · · · A.· ·Depending on whether it's buried or aerial, it is

25· ·between 102 and $140,000.
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·1· · · · Q.· ·And if you hung it aerially, you would have to get

·2· ·permission from Dixie Escalante Power; is that correct?

·3· · · · A.· ·That's correct.

·4· · · · Q.· ·And does the aerial estimation include make-ready

·5· ·work for Dixie's poles?

·6· · · · A.· ·No, it does not.

·7· · · · Q.· ·And under either scenario I guess, whether you did

·8· ·aerially or buried fiber, you would have to get

·9· ·rights-of-way; is that correct?

10· · · · A.· ·That's correct.· The majority of the route is over

11· ·BLM land and we would either aerial or bury.· We'd have to

12· ·get a right-of-way from BLM.

13· · · · Q.· ·And are you -- are you familiar with the current

14· ·damages to the Flinspachs' line?

15· · · · A.· ·I am.

16· · · · Q.· ·And does South Central own or have access to

17· ·materials to repair that line?

18· · · · A.· ·We do not.

19· · · · Q.· ·Why is that?

20· · · · A.· ·We don't -- we don't have any of those facilities.

21· ·It's been stated that Mr. Flinspach --

22· · · · THE COURT:· Just a moment.· Mr. and Mrs. Flinspach, we

23· ·can hear you chatting just a little bit in the background

24· ·and I need you to stop --

25· · · · MS. FLINSPACH:· Oh.· I'm sorry.
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·1· · · · THE COURT:· -- please.

·2· · · · MS. FLINSPACH:· Okay.· I'm sorry.

·3· · · · THE COURT:· Okay.· Thank you.

·4· · · · MS. FLINSPACH:· We can't hear everything that's going

·5· ·on there with you very well, and so we thought maybe you

·6· ·were clear away from our phone.

·7· · · · THE COURT:· Okay.· So whenever you can't hear, you need

·8· ·to let me know; all right?

·9· · · · MS. FLINSPACH:· Okay.· We haven't heard testimony

10· ·from --

11· · · · THE COURT:· Okay.· So let me just --

12· · · · THE WITNESS:· -- on the phone company.· We can't --

13· · · · THE COURT:· -- summarize.

14· · · · MS. FLINSPACH:· That's the reason we were all getting

15· ·ready to leave.· Because we thought we were through.

16· · · · THE COURT:· Okay.· Let me summarize.· Mr. Alvey is

17· ·testifying.· I've taken into evidence portions of the

18· ·company's 1988 tariff that discusses customer-provided

19· ·equipment and the company's obligation or lack of obligation

20· ·to assist with maintenance.

21· · · · · · ·Mr. Alvey has stated that the company has always

22· ·assumed that the line was yours.· He's testified that the

23· ·company has no rights-of-way on the line, no pole attachment

24· ·agreements, and that in order to repair the line, the

25· ·company would need to put in place those legal rights.
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·1· · · · MS. FLINSPACH:· Legal meaning an agreement that we

·2· ·would pay for repairs?· Is that it?

·3· · · · THE COURT:· No.· An agreement with Dixie Escalante that

·4· ·it can use the power lines and an agreement with the Bureau

·5· ·of Land Management?

·6· · · · THE WITNESS:· Yes.

·7· · · · THE COURT:· That it can have use of that land to access

·8· ·your property.

·9· · · · MS. FLINSPACH:· Oh.· To actually get on it for repairs.

10· ·Is that what you're saying?

11· · · · THE COURT:· And to place equipment there.

12· · · · · · ·So, Mr. Alvey, I'm just confused because the

13· ·company has worked on this line apparently without

14· ·rights-of-way and without pole attachment agreements.· You

15· ·seem to say that's a big, big problem and, yet, in the past

16· ·it apparently has not been a big, big problem.· Can you help

17· ·me with that?

18· · · · THE WITNESS:· Well, since we didn't have ownership of

19· ·the line, we were acting as just good neighbors helping.

20· ·And -- and if we assume ownership or build a new line, we

21· ·can't do that without having the proper permits and

22· ·authority in place.

23· · · · THE COURT:· So if you -- if you acknowledge that you

24· ·own the line, then you would have been trespassing; is that

25· ·what you're saying?· But if you disclaim ownership of the
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·1· ·line, then your past actions would not be trespassing?  I

·2· ·mean, what is it that you're saying?

·3· · · · THE WITNESS:· Well, I'm saying if we -- if we own the

·4· ·line, we'll be trespassing.· We weren't -- we weren't aware

·5· ·if Mr. Flinspach had those right-of-ways in place because

·6· ·we -- we believe it was his line and for him to build that

·7· ·line, we believe that he had to go through the same steps

·8· ·for right-of-ways that we would have to.

·9· · · · THE COURT:· And you didn't ensure that taking place

10· ·before working on the line?

11· · · · THE WITNESS:· No.

12· · · · THE COURT:· Why not?

13· · · · THE WITNESS:· I'm not aware of that.· I mean, I don't

14· ·know.· I was not out there working on the line, so it's just

15· ·we -- we -- we have helped them and --

16· · · · THE COURT:· Is it not possible that in 1977 when the

17· ·world was a much simpler place everybody simply said let's

18· ·get you connected and got it done and there was simply no

19· ·formal agreement as to any of these issues?· That's really

20· ·what I'm hearing.

21· · · · THE WITNESS:· And I have no idea because I was not

22· ·involved in it in 1977, so.

23· · · · THE COURT:· Are you familiar with the breakup of AT&T

24· ·in the 1980s?

25· · · · THE WITNESS:· Yes.
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·1· · · · THE COURT:· Is it your understanding that prior to the

·2· ·breakup of AT&T, telephone companies owned absolutely every

·3· ·piece of a connection, including the telephone that was in a

·4· ·customer's home?

·5· · · · THE WITNESS:· Yes.

·6· · · · THE COURT:· And that prior to the breakup of AT&T,

·7· ·there was no such thing as customer-provided equipment?

·8· · · · THE WITNESS:· I believe that's the case, yes.

·9· · · · THE COURT:· And that would have been -- 1977 was prior

10· ·to the breakup of AT&T; is that correct?

11· · · · THE WITNESS:· Yes.

12· · · · THE COURT:· Thank you.

13· · · · Q.· ·(BY MS. SLAWSON) Mr. Alvey, is this a -- is the

14· ·Flinspach situation a usual situation?

15· · · · A.· ·It is not.

16· · · · Q.· ·Would you say, in your experience, it is an

17· ·unusual situation?

18· · · · A.· ·Yes.

19· · · · Q.· ·Do you have recollection of any other times when

20· ·you have scrapped -- well, first of all, do you know if the

21· ·line that was -- facilities that were constructed up the

22· ·canyon were made -- or were constructed from scrap line from

23· ·South Central?

24· · · · A.· ·I -- I don't have any direct knowledge of that.

25· · · · Q.· ·Okay.· If it had been scrapped, as Mr. Flinspach
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·1· ·indicated from South Central, do you have knowledge of other

·2· ·incidents where this has happened with South Central?

·3· · · · A.· ·I have knowledge of other lines that were scrapped

·4· ·and we -- we let either a contractor or an individual come

·5· ·in and scrap the line for -- for the scrap and then they did

·6· ·with it what they -- what they wanted.

·7· · · · Q.· ·But they didn't, in that instance, use it to build

·8· ·a 5.2 mile line?

·9· · · · A.· ·No.· No.· They did not.

10· · · · Q.· ·Okay.· And since you've been with the company in

11· ·1984 --

12· · · · A.· ·-5.

13· · · · Q.· ·-- '85, the point between the demarcation and the

14· ·Flinspachs' home, the line between the demarcation and the

15· ·Flinspachs' home was known by you --

16· · · · A.· ·Yes.

17· · · · Q.· ·-- to be the Flinspachs' property; correct?

18· · · · A.· ·Yes.· Yes.

19· · · · Q.· ·And do you know when the demarcation point was

20· ·installed?

21· · · · A.· ·I -- I don't have any knowledge of that.· It's

22· ·always been there.

23· · · · Q.· ·Okay.

24· · · · A.· ·As far as I know.

25· · · · Q.· ·Are any of the facilities that were used to
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·1· ·construct the 5.2 mile line in South Central's rate base?

·2· · · · A.· ·No.

·3· · · · Q.· ·And before they were scrapped -- or since the time

·4· ·they were scrapped, were they in South Central's rate base?

·5· · · · A.· ·No.· Not since the time it was scrapped.

·6· · · · THE COURT:· How do you know that if you weren't with

·7· ·the company at the time?

·8· · · · THE WITNESS:· I -- I don't have any direct knowledge.

·9· ·I know it's our standard practice that as we -- when we

10· ·abandon facilities, they are taken out of the -- out of the

11· ·rate base.

12· · · · THE COURT:· Thank you.

13· · · · Q.· ·(BY MS. SLAWSON) And, Kerry, how long has South

14· ·Central been providing telephone service?

15· · · · A.· ·Since 1955 I believe.

16· · · · Q.· ·Okay.· And at any point was this property AT&T

17· ·property?

18· · · · A.· ·I don't believe so.

19· · · · Q.· ·And -- and the Modena exchange, is that a facility

20· ·that South Central constructed?

21· · · · A.· ·Yes.

22· · · · Q.· ·Okay.· And it was never owned by another telephone

23· ·company?

24· · · · A.· ·No.

25· · · · Q.· ·Okay.
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·1· · · · · · ·I don't have any other questions for Mr. Alvey.

·2· · · · THE COURT:· Nor do I.

·3· · · · · · ·Mrs. Flinspach, do you have any questions for

·4· ·Mr. Alvey?

·5· · · · MS. FLINSPACH:· You know what.· We didn't hear

·6· ·everything, but all I'd like to say is I appreciate your

·7· ·help in trying to resolve this for us, because we don't have

·8· ·knowledge of all of the tariffs and the history of the

·9· ·telephone company.· And we were interested to see when --

10· ·whether it changed so that we were not entitled to any help

11· ·from the company because I don't know.· I think probably

12· ·when my husband initially talked to them, it was yeah, if

13· ·you guys need a telephone, we have this line available

14· ·and -- they were trying to do a customer service kind of a

15· ·thing.

16· · · · THE COURT:· Okay.

17· · · · MS. FLINSPACH:· And --

18· · · · THE COURT:· So let me -- let me stop you.

19· · · · MS. FLINSPACH:· I think it was just a --

20· · · · THE COURT:· I -- I need to stop you.· I'm going to give

21· ·you a chance to sum up at the end, so right now if you don't

22· ·have any questions for Mr. Alvey, then we're gonna go ahead

23· ·to the next witness.· I -- I'm --

24· · · · MS. FLINSPACH:· Oh.· I'm sorry.

25· · · · THE COURT:· It's all right.
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·1· · · · MS. FLINSPACH:· I thought he was through.

·2· · · · THE COURT:· It's -- I feel like it's important that you

·3· ·hear what these witness have to say, but I'm going to leave

·4· ·that to you.· If you don't interrupt and say that you can't

·5· ·hear, I'm just gonna keep going; okay?

·6· · · · MS. FLINSPACH:· Okay.

·7· · · · THE COURT:· Okay.

·8· · · · MS. FLINSPACH:· All right.· There were some of it I

·9· ·could hear and I won't interrupt in the future.

10· · · · THE COURT:· Okay.· Very good.

11· · · · MS. SLAWSON:· I'd like to next call Weston Bishop.

12· · · · THE COURT:· Mr. Bishop, do you swear to tell the truth

13· ·today?

14· · · · MR. BISHOP:· I do.

15· · · · · · · · · · · · · ·EXAMINATION

16· ·BY MS. SLAWSON:

17· · · · Q.· ·Mr. Bishop, are you employed by South Central

18· ·Telephone?

19· · · · A.· ·I am.

20· · · · Q.· ·What is your position with the company?

21· · · · A.· ·I am an I&R technician in the west area.

22· · · · Q.· ·And can you tell us what I&R technician means?

23· · · · A.· ·Install repair and splicing.

24· · · · Q.· ·Okay.· And so that would also be a description of

25· ·what you do?
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·1· · · · A.· ·Correct.· Yes.

·2· · · · Q.· ·Okay.· And who do you report to?

·3· · · · A.· ·I report to Duncan Reid.

·4· · · · Q.· ·Okay.· And did I ask you how long you've been with

·5· ·the company?· Sorry.

·6· · · · A.· ·Twenty-one years this September.

·7· · · · Q.· ·Okay.· Do you know Mr. and Mrs. Flinspach?

·8· · · · A.· ·I do.

·9· · · · Q.· ·And do you know where they live?

10· · · · A.· ·Yes, I do.

11· · · · Q.· ·Do they have telephone service with South Central?

12· · · · A.· ·They have service with us.

13· · · · Q.· ·Okay.· And you heard Mrs. Flinspach -- do you --

14· ·do you know who constructed the 5.2 mile line from Modena to

15· ·the Flinspachs' house?

16· · · · A.· ·Just with speaking with Mr. Flinspach, it was my

17· ·understanding that he and his friends from the railroad

18· ·constructed the line.

19· · · · Q.· ·Okay.· And looking at Exhibit 2, is this where the

20· ·Flinspachs' line connects to South Central's network?

21· · · · A.· ·That is.

22· · · · Q.· ·And where is -- and what do you call that?

23· · · · A.· ·That is -- that's the D mark or demarcation of

24· ·service where South Central ends and Flinspachs' would

25· ·begin.
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·1· · · · Q.· ·And where is that located?

·2· · · · A.· ·That's in Modena about five miles away from their

·3· ·ranch.

·4· · · · Q.· ·During your employment with the company, has South

·5· ·Central been obligated to provide maintenance and repair on

·6· ·the line?

·7· · · · A.· ·No.· We -- we've helped him on the line for a

·8· ·favor or just to be helpful to Mike and Colleen.

·9· · · · Q.· ·But was it your understanding that you were not

10· ·obligated to do that?

11· · · · A.· ·No.· No.· We were asked to help.

12· · · · Q.· ·And how did you come to the understanding that you

13· ·were not obligated to do that?

14· · · · A.· ·This D mark.· Early on in my career I -- I learned

15· ·about this D mark through Carlos Terry.

16· · · · Q.· ·And what did Carlos Terry tell you?

17· · · · A.· ·That from Modena up to the Flinspachs' ranch was

18· ·all open wire and it was customer owned, as I understood

19· ·from Carlos.

20· · · · Q.· ·And maybe it might be helpful right now just --

21· ·can you just describe for me generally what open wire is?

22· · · · A.· ·It's a pair of wires with no coating on the

23· ·outside or insulation.· They're operated by a distance and

24· ·so they don't touch each other or short out, and it's --

25· ·it's just an older, antiquated way to service a telephone
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·1· ·line that we used to use in the industry.

·2· · · · Q.· ·And does South Central install open wire

·3· ·facilities today?

·4· · · · A.· ·No, we don't.

·5· · · · Q.· ·I believe you indicated that you have on occasion

·6· ·done repair or maintenance on the Flinspachs' line; is that

·7· ·correct?

·8· · · · A.· ·I have done repair on their line, yes.

·9· · · · Q.· ·Okay.

10· · · · A.· ·Back in the late '90s, early 2000s, when I first

11· ·started with a large snowstorm I have helped out with a

12· ·request from my supervisor, Carlos Terry, to go out and help

13· ·Richard and -- Mike and Colleen out.

14· · · · Q.· ·And did you have permission from the Dixie

15· ·Escalante Power Company to go on their poles?

16· · · · A.· ·No.· Not that I know of.· I just was out there

17· ·helping replace or put together the broken line due to the

18· ·snowstorm.

19· · · · Q.· ·And so it's possible that you would have been

20· ·trespassing?

21· · · · A.· ·Correct, yes.· I did not check with them.

22· · · · Q.· ·And before South Central installs its own

23· ·facilities on a pole that is not owned by South Central, is

24· ·it -- what's the standard procedure, to your knowledge?

25· · · · A.· ·We will have some kind of a pole agreement and in
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·1· ·our job packet it will even have the company we're agreeing

·2· ·with and some type of identification numbers on the job

·3· ·packet that we're billing.

·4· · · · Q.· ·Okay.· And before you install South Central

·5· ·communication facilities, do you obtain rights-of-way from

·6· ·the appropriate owners over whom you're crossing?

·7· · · · A.· ·Yes.· I -- the engineers take care of that.

·8· · · · Q.· ·Okay.

·9· · · · A.· ·And it would be in our job packet and we would be

10· ·able to see that right-of-way whether it be state, BLM, is

11· ·in the job packet generally.

12· · · · Q.· ·Before you?

13· · · · A.· ·Before we start construction.

14· · · · Q.· ·Okay.· If it's your testimony that South Central

15· ·was not obligated to make repairs on the Flinspachs' line,

16· ·why did you do it?

17· · · · A.· ·I was, first of all, asked by my supervisor to be

18· ·helpful or do what we could to be neighborly.· We all live

19· ·in the same valley and we know each other.

20· · · · Q.· ·Okay.· In your position as the I&R technician for

21· ·South Central, do you from time to time perform routine

22· ·maintenance on South Central's facilities and network?

23· · · · A.· ·Yeah.· Of course.

24· · · · MS. FLINSPACH:· We can't hear you.

25· · · · THE COURT:· The question is whether Mr. Bishop provides
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·1· ·routine maintenance on SCUTA's facilities on its network

·2· ·facilities.

·3· · · · THE WITNESS:· Yes, we do.· In aerial cases if we have

·4· ·an area that we believe is subject to fall down with a storm

·5· ·or wind, we will take care of those, but we oftentimes do

·6· ·keep an eye on all of our lines and maintain them.

·7· · · · Q.· ·(BY MS. SLAWSON) And in your 20 years of working

·8· ·for South Central, did you ever perform any routine

·9· ·maintenance on the Flinspachs' line?

10· · · · A.· ·No.

11· · · · Q.· ·So each time you've indicated that you've been out

12· ·to the line before, and so that would have been in response

13· ·to what?

14· · · · A.· ·Could you state that one more time.

15· · · · Q.· ·Yeah.· Why -- you didn't do routine maintenance on

16· ·the Flinspachs' line; correct?

17· · · · A.· ·Correct.

18· · · · Q.· ·Okay.· Why would you go out to their line then?

19· · · · A.· ·If they had called in or needed help with, you

20· ·know, I would say a very large snowstorm or a catastrophe

21· ·and they needed some help and -- South Central obviously

22· ·offered to help them out through my supervisor.

23· · · · Q.· ·During your employment with South Central, have

24· ·you ever worked on the Flinspachs' line without being

25· ·specifically asked to by Mr. Flinspach or --
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·1· · · · A.· ·No.

·2· · · · Q.· ·-- your supervisor?· Okay.

·3· · · · · · ·During your employment with South Central, did

·4· ·Mr. Flinspach ever approach you individually and ask you

·5· ·personally to perform work on his line?

·6· · · · A.· ·He did.· After one of the snowstorms he knew that

·7· ·I could climb poles, and that was important due to the

·8· ·distance off the road.· He mentioned that he ought to get me

·9· ·to come out there and do some maintenance, fix it up, after

10· ·hours.

11· · · · Q.· ·And did he offer to pay you for that work?

12· · · · A.· ·He did.

13· · · · Q.· ·Did you do that for Mr. Flinspach?

14· · · · A.· ·No.· I did not.· Conflict of interest and it is

15· ·dangerous to do it by yourself.

16· · · · Q.· ·It's dangerous to do the work by yourself?

17· · · · A.· ·Correct.· Yes.

18· · · · Q.· ·Why is that?

19· · · · A.· ·It is a remote area and climbing poles is

20· ·inherently dangerous.· But especially with open wire having

21· ·some power induction on it, then it can be dangerous.

22· · · · Q.· ·So you couldn't use a bucket truck for all these

23· ·poles; is that right?

24· · · · A.· ·You can't get a bucket truck to all the poles.

25· · · · Q.· ·Okay.· During your -- your employment with South
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·1· ·Central, what is your experience with what happens when the

·2· ·Flinspachs report a trouble or a problem with their line?

·3· · · · A.· ·What is our response when they call in or when

·4· ·they call us?

·5· · · · Q.· ·Do they call you or do they call dispatch?

·6· · · · A.· ·They would generally call dispatch, but lately

·7· ·they've been just trying to contact us personally.· But if

·8· ·there is a trouble came through dispatch, I go to the

·9· ·demarcation, I check the dial tone at that spot and either

10· ·let dispatch know to somehow contact.· Or if the Flinspachs

11· ·call in, to let them know that it is good at the

12· ·demarcation.

13· · · · · · ·I have at times drove up to the ranch house and

14· ·let them know it's somewhere in your line and we're good at

15· ·the D mark.· Probably, I would say, 50-50 I'd either drive

16· ·up there or call in to dispatch.

17· · · · Q.· ·Okay.· And have you personally had conversations

18· ·with Mr. or Mrs. Flinspach about charging them a service

19· ·charge for working on their line?

20· · · · A.· ·I have -- I have not had a conversation with them

21· ·about how much it would be.· I did let them know that there

22· ·is gonna be a service charge if we're working on their line.

23· · · · Q.· ·And what was their response?· Was that with Mr. or

24· ·Mrs. Flinspach or both?

25· · · · A.· ·That was with Mr. Flinspach.
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·1· · · · Q.· ·And what was his response?

·2· · · · A.· ·Like he said earlier, he thought it was atrocious,

·3· ·that he wasn't gonna pay it.

·4· · · · THE COURT:· Now, you testified that he objected to the

·5· ·amount, but you've just testified that you never told him

·6· ·the amount.

·7· · · · THE WITNESS:· I did not tell him the amount.· He told

·8· ·me that what we were charging was too much.

·9· · · · THE COURT:· So where did he get the amount; do you

10· ·know?

11· · · · THE WITNESS:· I would guess when he called in to

12· ·dispatch.

13· · · · THE COURT:· Thank you.

14· · · · Q.· ·(BY MS. SLAWSON) But do you know?

15· · · · A.· ·Pardon me?

16· · · · Q.· ·Do you know where he got the amount?

17· · · · A.· ·I don't know.· I would guess.· That was an

18· ·assumption I guess.

19· · · · THE COURT:· Okay.· Thank you.

20· · · · Q.· ·(BY MS. SLAWSON) Did there come a time recently

21· ·where you stopped doing what you would call favors for

22· ·Mr. Flinspach?

23· · · · A.· ·We've always been willing to help out, and until

24· ·an altercation we had.· And I understand you don't want to

25· ·hear about that.
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·1· · · · THE COURT:· Correct.

·2· · · · THE WITNESS:· So until an altercation, we've always

·3· ·been willing to help out when we had time, if we were able

·4· ·to do something small or if I was asked by my manager, I

·5· ·would -- I would perform work when asked.

·6· · · · Q.· ·(BY MS. SLAWSON) And as a result of the

·7· ·altercation, you no longer were willing to perform that --

·8· ·those favors; is that correct?

·9· · · · A.· ·Yes.· That is correct.

10· · · · Q.· ·Okay.· And is that -- why?· Why is that?

11· · · · A.· ·Due to the verbal abuse and even threatening.

12· · · · Q.· ·As a technician for South Central, do you ever

13· ·recall South Central allowing a customer to work on South

14· ·Central's facilities?

15· · · · A.· ·No.

16· · · · MS. SLAWSON:· I have no other questions for Mr. Bishop.

17· · · · THE COURT:· Okay.· Mr. Bishop, tell me about the

18· ·equipment that's actually on the Flinspachs' ranch.· Is

19· ·there a pole?

20· · · · THE WITNESS:· Yes, there's a pole.

21· · · · THE COURT:· And is there a box on the pole?

22· · · · THE WITNESS:· Yes, there is.

23· · · · THE COURT:· And does SCUTA own that box?

24· · · · THE WITNESS:· We do not.

25· · · · THE COURT:· And what is the basis for your disclaiming
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·1· ·ownership of that box?· Did the Flinspachs purchase it?

·2· · · · THE WITNESS:· To my knowledge, I don't -- I don't know.

·3· · · · THE COURT:· Did the Flinspachs install that box?

·4· · · · THE WITNESS:· That I also don't know.· I have put a

·5· ·cover on that box to be helpful, and so anything past the D

·6· ·mark is my understanding they own.

·7· · · · THE COURT:· Okay.· But you have recently -- or when did

·8· ·you put a cover on this box?

·9· · · · THE WITNESS:· This was in the fall.· The cows had broke

10· ·the cover off.· We had an extra one in our garage scrapyard.

11· ·When asked by -- I believe it was my supervisor who talked

12· ·to Mike and needed a new cover for it and I ran it up there.

13· · · · THE COURT:· Did you charge them for this cover?

14· · · · THE WITNESS:· I did not.

15· · · · THE COURT:· Is there a box on their home?

16· · · · THE WITNESS:· I believe there is a protecter box

17· ·covering that.

18· · · · THE COURT:· Have you done work on that box?

19· · · · THE WITNESS:· No.

20· · · · THE COURT:· Do you know who installed that box?

21· · · · THE WITNESS:· I do not.

22· · · · THE COURT:· Thank you.

23· · · · · · ·Mrs. Flinspach, do you have any questions for

24· ·Mr. Bishop?

25· · · · MS. FLINSPACH:· I did have a question when he was
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·1· ·saying that my husband had asked him to work after hours.  I

·2· ·don't recall that, but it may have happened, but I don't

·3· ·know how long ago that was or whatever.

·4· · · · · · ·And when they were asking where we got prices, it

·5· ·was from their dispatch, from their office in Escalante when

·6· ·they were talking about it with the $80 a man.· So that is

·7· ·where that -- where that cost came from and where he was

·8· ·using the information for -- for the excessive cost he

·9· ·thought.

10· · · · THE COURT:· Okay.· Thank you.· And --

11· · · · MS. FLINSPACH:· The other thing the boxes that are --

12· ·that they were putting out on the pole, they put one on the

13· ·box on the pole in Modena also to upgrade their equipment

14· ·because it wasn't working right.· And I don't know about the

15· ·box on the house.· But when they come to check to see when

16· ·we have problems with the telephone, they always check that

17· ·box on the outside of the box too to make sure there was

18· ·service coming from the pole to the house.

19· · · · · · ·So as far as who owns those boxes, I couldn't tell

20· ·you that.· Well, I don't think that we had that kind of

21· ·equipment, so I think the telephone company did put that

22· ·there.

23· · · · THE COURT:· Well, okay.· Let me give you a chance,

24· ·Mr. Bishop, to respond to this.· This is new information.

25· ·Mrs. Flinspach says that when they've reported a problem,
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·1· ·the company has checked not only the D mark, but also the

·2· ·boxes at their property.· Do you have any information on

·3· ·that?

·4· · · · THE WITNESS:· No.· Generally on a trouble we go to the

·5· ·D mark and test at the D mark --

·6· · · · THE COURT:· Okay.

·7· · · · THE WITNESS:· -- and let them know.

·8· · · · THE COURT:· Okay.· Thank you.

·9· · · · · · · · · · · ·FURTHER EXAMINATION

10· ·BY MS. SLAWSON:

11· · · · Q.· ·Weston, when -- when was that conversation that

12· ·you had with Mr. Flinspach about him hiring you to work on

13· ·his line?

14· · · · A.· ·It had to have been in the late '90s, early 2000s,

15· ·after one of the snowstorms that had torn it down and he

16· ·realized I could climb and perform work.

17· · · · Q.· ·Was anybody else present during that conversation?

18· · · · A.· ·No.· Nobody here.· Possibly another employee,

19· ·Kelly Smith, who's no longer with South Central.

20· · · · Q.· ·Okay.

21· · · · · · ·I don't have any questions.· Could we take just a

22· ·five-minute recess?

23· · · · THE COURT:· Sure.· Mr. and Mrs. Flinspach, we're gonna

24· ·take a break for about five minutes or so; okay?

25· · · · MS. FLINSPACH:· Okay.
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·1· · · · THE COURT:· All right.· Thanks.

·2· · · · · · · · · (Seven-minute recess taken.)

·3· · · · THE COURT:· All right.· Mrs. Flinspach, we're going to

·4· ·resume.· Are you still with me?

·5· · · · MS. FLINSPACH:· (No audible response.)

·6· · · · THE COURT:· Go ahead.

·7· · · · MS. SLAWSON:· Okay.· I indicated I was done with

·8· ·Mr. Bishop, but I do have one followup question.

·9· · · · Q.· ·(BY MS. SLAWSON) Mr. Bishop, you indicated you had

10· ·never done work on the box in response to a question from

11· ·the judge, I believe; is that correct?

12· · · · A.· ·That is correct.

13· · · · Q.· ·Have you had occasion to check the dial tone in

14· ·that box?

15· · · · A.· ·And I have checked dial tone.· I haven't performed

16· ·actual work or built that box, so.

17· · · · Q.· ·And what were the circumstances under which you

18· ·checked dial tone?

19· · · · A.· ·When checking at the D mark and having dial tone

20· ·and them saying they haven't seen anything in their line, as

21· ·a -- as a favor to Colleen, I checked the dial tone at the D

22· ·mark.

23· · · · Q.· ·At the --

24· · · · A.· ·Or pardon me.· At the protecter on the side of the

25· ·house, the box on the side of the house.
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·1· · · · Q.· ·And why were you up at the site of the house?

·2· ·What was the purpose for you being there?· Was it to check

·3· ·the dial tone or was it to do something else?

·4· · · · A.· ·Just check dial tone.

·5· · · · Q.· ·Okay.

·6· · · · · · ·We'd next like to call Duncan Reid.

·7· · · · THE COURT:· Mr. Reid, do you swear to tell the truth?

·8· · · · MR. REID:· I do.

·9· · · · THE COURT:· Go ahead.

10· · · · · · · · · · · · · ·EXAMINATION

11· ·BY MS. SLAWSON:

12· · · · Q.· ·Mr. Reid, are you employed by South Central Utah

13· ·Telephone Association?

14· · · · A.· ·I am.

15· · · · Q.· ·And what is your position with the company?

16· · · · A.· ·I am the outside plant manager.

17· · · · Q.· ·And how long have you been with the company?

18· · · · A.· ·Fifteen years.

19· · · · Q.· ·And how long have you been in your current

20· ·position?

21· · · · A.· ·Five years.

22· · · · Q.· ·As the outside plant manager, do you work in a

23· ·particular area or do you cover the whole territory?

24· · · · A.· ·I cover the entire plant.

25· · · · Q.· ·Okay.· Can you explain briefly what your job
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·1· ·involves.

·2· · · · A.· ·My job is to manage and supervise the 20

·3· ·installation and repair technicians we have, as well as our

·4· ·dispatch office and a few maintenance crew people.

·5· · · · Q.· ·And do you know Mr. and Mrs. Flinspach?

·6· · · · A.· ·I do.

·7· · · · Q.· ·And do you know where they live?

·8· · · · A.· ·I do.

·9· · · · Q.· ·Are you familiar with the line that we've been

10· ·discussing here today?

11· · · · A.· ·I am.

12· · · · Q.· ·And can you describe the type of facilities?

13· · · · A.· ·It's an open wire line, runs about 5.2 miles up

14· ·Modena Canyon.

15· · · · Q.· ·And where does that open wire line connect with

16· ·South Central's facilities?

17· · · · A.· ·In Modena.

18· · · · Q.· ·And would that be the point of demarcation that's

19· ·identified here in Exhibit 2?

20· · · · A.· ·Yes, it is.

21· · · · Q.· ·Okay.· Is it your understanding that the 5.2 miles

22· ·open wire line is owned by South Central or owned by the

23· ·Flinspachs?

24· · · · A.· ·My understanding is that it was owned by the

25· ·Flinspachs.
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·1· · · · Q.· ·And how did you come to that understanding?

·2· · · · A.· ·When I first started, my supervisor was Carlos

·3· ·Terry also, and he had indicated to me that that was the D

·4· ·mark for the Flinspachs when we went out there on a trouble.

·5· ·And, also, our -- one of our engineers back in those days,

·6· ·Dennis Johnson, had also said that our D mark was in Modena.

·7· · · · Q.· ·And what do you mean when you say our D mark is in

·8· ·Modena?

·9· · · · A.· ·Where our service ends and the customer service

10· ·begins.

11· · · · Q.· ·Okay.· And what is your standard procedure when

12· ·the Flinspachs report trouble in their line?

13· · · · A.· ·To call in or create a trouble ticket for them.

14· ·Or if it's coming through dispatch, then dispatch will

15· ·automatically send one of the -- send the trouble ticket to

16· ·one of the installation repair technicians in the area.

17· · · · Q.· ·And then what happens?

18· · · · A.· ·They will go out to the D mark and they will check

19· ·it --

20· · · · Q.· ·Okay.

21· · · · A.· ·-- and see if the dial tone's there.

22· · · · Q.· ·Have you ever requested that the I&R technicians

23· ·work on the Flinspachs' line?

24· · · · A.· ·I have not requested them work on the open wire

25· ·line.· I have asked them to check the line between the last
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·1· ·pole in the home and the box on the home.· Mr. Flinspach had

·2· ·called me and said that the box on the home, the cover was

·3· ·off, and was concerned about there being damage to it.· And

·4· ·I had asked Weston or Roy when they had time to, if they

·5· ·were in that area, if they could stop by and -- and look at

·6· ·that.

·7· · · · Q.· ·And did you charge the Flinspachs for that service

·8· ·call?

·9· · · · A.· ·No.

10· · · · Q.· ·Why not?

11· · · · A.· ·Because we were doing it when we had some spare

12· ·time.· It wasn't something scheduled by our dispatch.

13· · · · Q.· ·And if your tariff required you to charge for that

14· ·service call, you would have been in violation of your

15· ·tariff?

16· · · · A.· ·I would have been.

17· · · · Q.· ·Okay.· Have you personally had conversation with

18· ·Mr. Flinspach or Mrs. Flinspach about working on their line?

19· · · · A.· ·I have.

20· · · · Q.· ·And what do those conversations entail?

21· · · · A.· ·I spoke to Mr. Flinspach about -- he had called

22· ·into the office and was upset about being told about a

23· ·service charge.· When I talked to him I explained to him

24· ·that the way our system is, and we work through a dispatch

25· ·system, and the guy's time compared to in the past when a
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·1· ·technician had plenty of time, because we only had phone

·2· ·service at the time, that the guys now's time is scheduled

·3· ·days in advance.

·4· · · · · · ·So I had told him that if he wanted me to schedule

·5· ·time for us to come out there to help him, that it would

·6· ·require a service charge.· And he told me, his exact words

·7· ·were, "You're trying to get rid of me."· And I said, "No."

·8· ·I said, "That's just we have to account for their time when

·9· ·it comes to scheduling.· So if it's done through dispatch

10· ·and dispatch schedules them to go out there, that's how

11· ·their time's accounted for."

12· · · · Q.· ·And when you would ask -- or when you personally

13· ·would go out to the Flinspachs' line -- did you -- did you

14· ·go out to the Flinspachs' line?

15· · · · A.· ·When I was an installation repair technician, I

16· ·did.

17· · · · Q.· ·And -- and when you would do that, did you -- was

18· ·it on your schedule?

19· · · · A.· ·No.

20· · · · Q.· ·It was unscheduled time?

21· · · · A.· ·Back when I was an I&R technician, we didn't have

22· ·a set schedule like we do now.

23· · · · Q.· ·Uh-huh.

24· · · · A.· ·So if I was out in that area and I had a trouble

25· ·that was assigned from them, I would check it at the D mark.
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·1· ·But I would also go to the other end to make sure that the

·2· ·dial tone was working or not working, and I would speak to

·3· ·Mr. Flinspach about that.

·4· · · · Q.· ·And did you do that --

·5· · · · A.· ·He was there.

·6· · · · Q.· ·-- occasion -- every time or just occasionally?

·7· · · · A.· ·Occasionally I'd do that for them just as a favor

·8· ·so they wouldn't have to call back in to find out what the

·9· ·outcome of the ticket was.

10· · · · Q.· ·Okay.· Have you personally had conversation with

11· ·Mr. Flinspach that the facilities on his side of the D mark

12· ·are his responsibility?

13· · · · A.· ·I have said that to him when we talked about

14· ·scheduling.

15· · · · Q.· ·And when was that conversation?

16· · · · A.· ·It was the first week of January this year.

17· · · · Q.· ·And prior to that, had you ever spoken with him

18· ·about his service on his side of the D mark being his

19· ·responsibility?

20· · · · A.· ·I have.

21· · · · Q.· ·And when was that?

22· · · · A.· ·In -- I'm not exactly sure of the dates.· I really

23· ·can't recollect.· But I know early on in 2005 when I went

24· ·out to his facility, he was -- had got upset because I had

25· ·been a number of days past when he called in the trouble.
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·1· ·And I had explained to him then that I have to come here

·2· ·when I have time, you know.

·3· · · · Q.· ·Otherwise --

·4· · · · A.· ·Otherwise, I would have to charge you.

·5· · · · Q.· ·In your 15 years of experience with the company,

·6· ·have you ever allowed customers to work on your facilities?

·7· · · · A.· ·No.· Not -- I haven't.

·8· · · · Q.· ·Yet, Mr. Flinspach worked on these facilities;

·9· ·correct?

10· · · · A.· ·Correct.

11· · · · Q.· ·And -- and did you care?

12· · · · A.· ·No.

13· · · · Q.· ·Why not?

14· · · · A.· ·My understanding is it's his line.

15· · · · THE COURT:· So does the tariff state that the service

16· ·charge for customer-provided equipment is nullified if the

17· ·customer agrees that it will -- the problem will be

18· ·addressed during unscheduled time?

19· · · · THE WITNESS:· I couldn't tell you exactly what the

20· ·tariff states.

21· · · · THE COURT:· I'm just wondering where this policy comes

22· ·from and why you consider that not charging him simply

23· ·because it's at your convenience rather than at his demand,

24· ·it nullifies the tariff.

25· · · · THE WITNESS:· I -- I don't know that it would
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·1· ·necessarily nullify the tariff.· But as Weston had stated

·2· ·and Colleen had stated, you know, we all live in a small

·3· ·community and doing favors for people and helping each other

·4· ·out is what we do.· And if I had other scheduled work where

·5· ·I was charging customers or where customers were on a

·6· ·schedule that I'd contacted them and said I would be there,

·7· ·that doing things in between to help people out was my call

·8· ·as the local guy to -- if it wasn't gonna take me much of my

·9· ·day or time to go out and do something that took 15 or 20

10· ·minutes, as the local guy I took that upon myself to say I'm

11· ·not gonna charge you.

12· · · · · · ·And I've mentioned -- I've said that to them in

13· ·the past and did say to Colleen, if we can fit this stuff in

14· ·when we have time, as she said, I had -- when Mike was upset

15· ·about the charge, she had talked to me.· I told her if it's

16· ·on the schedule, we -- we have to charge them because we're

17· ·gonna be out there for a number of hours.· If it's

18· ·something -- in this case she had stated that the line was

19· ·broken was never stated to me.· I was told they had a low

20· ·hanging line which we could do easily in a short amount of

21· ·time.

22· · · · · · ·So I -- that's why I told her and Mike that when

23· ·we had some time, we would come out and do that, but --

24· · · · THE COURT:· Okay.· Here's what I'm instructing with,

25· ·and maybe you want to address this in closing.· I'm
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·1· ·struggling with -- with the conflict that I see in the

·2· ·company's insistence that it adhered to certain policies

·3· ·very strictly, but its willingness to ignore the tariff, be

·4· ·casual, be friendly in other circumstances, and I'm having a

·5· ·really hard time with that.

·6· · · · · · ·And I see the company saying, you know, our tariff

·7· ·says we have to charge for that, but we don't always comply

·8· ·with that because we're good neighbors.· And I'm wondering,

·9· ·well, then in 1977 did somebody say, yeah, we'll just attach

10· ·it to these poles, they called Dixie, they said it was okay,

11· ·we're just gonna go ahead and do it.

12· · · · · · ·I mean, this is what I'm struggling with.

13· · · · MS. SLAWSON:· I don't have any other questions for

14· ·Mr. Reid.

15· · · · THE COURT:· Nor do I.

16· · · · · · ·Mrs. Flinspach, are you with us?

17· · · · MS. FLINSPACH:· I am.

18· · · · THE COURT:· Do you have any questions for Mr. Reid?

19· ·And I need you to limit yourself to questions.

20· · · · MS. FLINSPACH:· Okay.· I guess the one conversation

21· ·that I remember about anything about charges was when he

22· ·come back off vacation and we had a problem and the office

23· ·had said that it would be $80 man and he said oh, no.· I'll

24· ·leave a -- I'll leave a note with them that -- that, no,

25· ·we're to help you.
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·1· · · · · · ·And that's -- that's what I recall.· And I don't

·2· ·know.· That was the only thing that I ever --

·3· · · · THE COURT:· Okay.

·4· · · · MS. FLINSPACH:· -- with on what he said.

·5· · · · THE COURT:· Okay.· Thank you.

·6· · · · · · ·Any other witnesses?

·7· · · · MS. SLAWSON:· No.

·8· · · · THE COURT:· All right.· Then I think we can go to

·9· ·closing argument.· Go ahead, Ms. Slawson.

10· · · · MS. SLAWSON:· Okay.· As the commission is aware, and as

11· ·has been testified here today, South Central is a rate of

12· ·return regulated carrier of last resort in its area and it

13· ·has an obligation to provide service in its service

14· ·territory.· As the commission is also aware, this does not

15· ·mean that South Central is required to provide service to

16· ·every resident who lives in the service territory.· On the

17· ·contrary, South Central's obligation to provide service is

18· ·conditioned upon the company's ability to furnish that

19· ·service under reasonable conditions.

20· · · · · · ·According to South Central's tariff, line

21· ·extension charges are applied to subscriber applicants who

22· ·have abnormally long extension requirements, and this

23· ·prevents the unreasonable burdening of the general body of

24· ·South Central's existing subscribers.

25· · · · · · ·One of the requirements of South Central's tariff
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·1· ·is that the potential subscribers must pay in advance the

·2· ·estimated cost of the construction if the construction

·3· ·exceeds 300 feet.· The evidence in this case demonstrates

·4· ·that the Flinspachs did not request a line extension and did

·5· ·not pay a line extension fee.

·6· · · · · · ·On the contrary, the Flinspachs constructed and

·7· ·installed the 5.2 miles of private facilities and then

·8· ·requested that South Central connect those private

·9· ·facilities to South Central's network which South Central

10· ·did at the point of demarcation which is identified on

11· ·Exhibit 2 in Modena.· I'm sorry.· Yeah, Exhibit 2.

12· · · · · · ·The complaint filed by the Flinspachs and the

13· ·letter written by Mr. Flinspach indicates that the open wire

14· ·facilities were constructed by him, and he has stated in his

15· ·complaint, which is part of the record, that he never

16· ·received a credit for the non-ownership of those -- for

17· ·South Central's non-ownership of those facilities.

18· · · · · · ·There -- although South Central has performed some

19· ·repairs in this -- to this -- to these facilities, we

20· ·believe that the preponderance of the evidence shows that

21· ·these facilities, the 5.2 mile open wire line, is not owned

22· ·and was not constructed by South Central Utah Telephone.

23· · · · · · ·In support of this ownership dispute, South

24· ·Central does not have a right-of-way to install facilities

25· ·there, South Central does not have a pole attachment
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·1· ·agreement, South Central does not have permission to attach

·2· ·to the Dixie power poles, and South Central allowed or was

·3· ·aware -- South Central was aware that Mr. and Mrs. Flinspach

·4· ·performed a lot of maintenance and repair on that line.· The

·5· ·testimony here today is that that is not standard operating

·6· ·procedure and is not permitted when the facilities are owned

·7· ·by South Central.· The issue --

·8· · · · THE COURT:· Go ahead.· Sorry.

·9· · · · MS. SLAWSON:· The issue in this case is not who -- we

10· ·believe that the issue in this case is not who owns the

11· ·facilities because we believe that issue is really not

12· ·disputed by the Flinspachs.· They -- they indicate that they

13· ·installed it and they constructed it and it was used --

14· ·using wires provided by them.· We think the issue is whether

15· ·South Central has some legal obligation to maintain or

16· ·repair those customer-owned facilities.· They do not.

17· · · · · · ·A legal obligation, as the commission is aware,

18· ·can be read by law or by contract.· There's no applicable

19· ·law that requires South Central to maintain the facilities

20· ·that are owned by another third party, constructed and

21· ·installed by a third party.· So in order for South Central

22· ·to have such an obligation, we believe that the genesis must

23· ·be some sort of a contract.

24· · · · · · ·Ms. Flinspach suggested that there was an

25· ·agreement.· The pleadings suggested that there was some sort
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·1· ·of agreement with South Central that South Central abided by

·2· ·that agreement for 20 years and provided maintenance and

·3· ·repair on the facilities.· That -- unfortunately, the

·4· ·employees at South Central who may have provided that are

·5· ·deceased.

·6· · · · · · ·The evidence shows that based on the language in

·7· ·South Central's tariff, and I know this is a sticking point

·8· ·for the commission and for the judge, for you, the language

·9· ·in South Central's tariff from at least 1998 -- 1988 when

10· ·the tariff was approved by the commission, provides that

11· ·South Central does not have an obligation to provide

12· ·maintenance or repair on customer-provided equipment.

13· · · · · · ·Customer-provided equipment is defined in the

14· ·tariff as devices, apparatus, and their associated wiring

15· ·provided by a subscriber for use with facilities furnished

16· ·by the company.· Further, the company shall not be

17· ·responsible for the installation, operation, or maintenance

18· ·of any customer-provided equipment pursuant to tariff sheet

19· ·50.· So any current alleged obligation to provide

20· ·maintenance and repair service on the Flinspachs' line is

21· ·not based on South Central's tariff.

22· · · · · · ·Moreover, and I think this is -- this is the part

23· ·that the commission is struggling with, the Filed-Rate

24· ·Doctrine which is applicable and codified in Utah §5437 and

25· ·as set forth in federal law, provides that once a carrier's
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·1· ·tariff is approved by the FCC or an appropriate state

·2· ·agency, the terms of the tariff are considered to be the

·3· ·laws and, therefore, conclusively and exclusively enumerate

·4· ·the rights and liabilities as between the carrier and

·5· ·customer.· Under the Filed-Rate Doctrine -- and that was

·6· ·from Davel Communications, 460 F.3d 1084.

·7· · · · · · ·Under the Filed-Rate Doctrine, the rate of the

·8· ·carrier dually filed is the only lawful charge, and

·9· ·deviation from it is not permitted.· That's Quest Corp vs.

10· ·AT&T, 479 F.3d 1206.· That's a 10th Circuit case from 2007.

11· ·Dually filed rates by both the carrier and the customers

12· ·rule the force of law.· That's another 10th Circuit case,

13· ·Atchison, Topeka and Santa Fe vs. Bosideng.

14· · · · · · ·According to the Supreme Court of the United

15· ·States, the rights and liabilities defined by the tariff

16· ·cannot be varied or enlarged either by contract or by tort

17· ·of the carrier.· And this is the American Telecommunications

18· ·and Telegraph vs. Central Office, 524 US 214.· It's a 1998

19· ·Supreme Court case.· In it the Supreme Court stated that the

20· ·Communication Act that renders the promises of -- renders

21· ·that -- sorry.· It is the Communication Act that renders the

22· ·promise of preferences unenforceable.

23· · · · · · ·In this instance the Flinspachs are asking the

24· ·commission to enforce an alleged promise to maintain

25· ·facilities that the company is not obligated to maintain
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·1· ·under its tariff.· And I know the commission is struggling

·2· ·with the fact that we are insisting on enforcement of the

·3· ·tariff, strict enforcement of the tariff in certain

·4· ·instances, and then stating that we disregarded the tariff

·5· ·in other instances.

·6· · · · · · ·The Filed-Rate Doctrine is harsh and can be harsh

·7· ·in its application.· There have been cases where a carrier

·8· ·has been intensionally misrepresented a rate to a customer.

·9· ·The customer relies on that rate, but the courts have

10· ·determined that the carrier cannot be held to that promised

11· ·rate if it conflicts with the tariff.

12· · · · · · ·The purpose of the Filed-Rate Doctrine is set

13· ·forth in the U.S. Supreme Court case of AT&T vs. Central

14· ·Office.· The purpose of the Filed-Rate Doctrine is to

15· ·prevent customers from being subjected to discriminatory

16· ·rates and terms by the carrier even if those terms are in

17· ·favor of the customer.· The Communication Act makes it

18· ·unlawful to extend any -- to any person any privileges or

19· ·facilities in such communication or imply or enforce any

20· ·classifications, regulations, or practices affecting such

21· ·charges except those set for in the tariff.

22· · · · · · ·And as you read through the Filed-Rate Doctrine

23· ·cases, courts struggle with the Filed-Rate Doctrine because

24· ·in some instances they're used to the benefit of the

25· ·carrier, in some instances they're used to the benefit of
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·1· ·the customer, the Filed-Rate Doctrine.

·2· · · · · · ·However, the Filed-Rate Doctrine is clear that the

·3· ·tariff terms govern, and any terms that are outside the

·4· ·tariff terms are not to be enforced.· And that's a problem.

·5· ·That's the struggle that you're having it seems.

·6· · · · THE COURT:· It is.· Because as I listen to you, I think

·7· ·all right then.· The tariff says we charge for service on

·8· ·customer-provided equipment.· They did not charge for

·9· ·service under the Filed-Rate Doctrine.· That would mean this

10· ·is not customer-provided equipment.· Is that not correct?

11· · · · MS. SLAWSON:· No.· Under the Filed-Rate Doctrine that

12· ·would mean that they should have charged and they didn't.

13· ·If the tariff provides that they should have charged and the

14· ·testimony is that the line is owned by the Flinspachs, then

15· ·they should have charged and they have violated their tariff

16· ·when they did not charge.

17· · · · THE COURT:· So they would be subjected to a monetary

18· ·penalty for violating their tariff of $2500 per day of

19· ·violation under our statute?

20· · · · MS. SLAWSON:· No, they would not be subject to a

21· ·monetary penalty of $2500 per day.

22· · · · THE COURT:· Why not?

23· · · · MS. SLAWSON:· For one, we have other defenses.· For

24· ·two, I don't think that they have -- there has been a proper

25· ·showing that the ownership of the facilities is in dispute.
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·1· ·The pleadings filed by the --

·2· · · · THE COURT:· I understand your argument and the

·3· ·commission has already ruled that it is in dispute.· And we

·4· ·can deal with that again in this order if you'd like us to,

·5· ·but go ahead.

·6· · · · MS. SLAWSON:· The -- the other reasons that the claims

·7· ·of the Flinspachs cannot stand is because the Flinspachs

·8· ·have not proven the elements necessarily to enforce a

·9· ·contractual claim against South Central.

10· · · · · · ·The Flinspachs claim that South Central agreed to

11· ·provide maintenance on the line.· There is no documentary

12· ·evidence available to either the Flinspachs or the company

13· ·to prove that.· There is no documentary evidence or

14· ·testimony that Mr. Flinspach has or his wife have given any

15· ·consideration to South Central for its alleged promise to

16· ·maintain the line.

17· · · · · · ·As the commission is aware, consideration is an

18· ·essential term of any contract.· Mr. Flinspach offered no --

19· ·Mr. and Mrs. Flinspach, in their pleadings and their

20· ·testimony here today, offered no evidence of any

21· ·consideration that was granted to South Central in exchange

22· ·for their alleged promise to maintain the facilities which

23· ·they claim they do not own.

24· · · · · · ·The consideration of monthly payment that the

25· ·Flinspachs have paid cannot stand as consideration for this
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·1· ·obligation.· Rather, the monthly payments are paid to South

·2· ·Central for telephone service on South Central's network.

·3· ·South Central has a legal obligation to maintain its

·4· ·network, so maintenance of its network is included in the

·5· ·monthly service charge.· However, the extra burden of

·6· ·maintaining facilities that South Central does not own

·7· ·requires its own separate consideration.

·8· · · · · · ·A generally accepted definition of consideration

·9· ·is that legal detriment has been bargained for and exchanged

10· ·for a promise and.· This is from Utah case of Dementas vs.

11· ·the Estate of Tallas, 764 P.2d 628.· It's a Utah Court of

12· ·Appeals case from 1988.· The mere fact that one man promises

13· ·to another creates no legal duty and makes no legal remedy

14· ·available in the case of nonperformance citing -- it's the

15· ·same case citing Corbin on contracts.

16· · · · · · ·In this case there's been no evidence offered of

17· ·the consideration that would be required to be given to

18· ·South Central in exchange for their agreement to undertake

19· ·maintenance of the Flinspach line.· Further, under the --

20· ·under Utah law, events which occur prior to the making of

21· ·the promise and not with the purpose of inducing the promise

22· ·in exchange are viewed as past consideration and are the

23· ·legal equivalent of no consideration.

24· · · · · · ·So any claim that South Central promised to

25· ·maintain the Flinspachs' line in consideration of the
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·1· ·Flinspachs' construction of the line, or some other

·2· ·detriment, would not suffice because there is no evidence

·3· ·that the construction of the line by the Flinspachs was

·4· ·induced by South Central's alleged promise to maintain the

·5· ·line.· So as a matter of law, any contractual claim that

·6· ·South Central promised to maintain the line is not supported

·7· ·by the evidence and must fail for lack of consideration.

·8· · · · · · ·In the unlikely, we think, event that the

·9· ·commission finds there was a contract whereby South Central

10· ·agreed to provide maintenance and repair on the Flinspachs'

11· ·line, the breach of that contract, alleged contract, would

12· ·have occurred in the late 1990s or the early 2000s,

13· ·according to the evidence that was presented here today and

14· ·presented in the pleadings because that is when the

15· ·Flinspachs allege that South Central stopped providing such

16· ·maintenance and repair service or -- and began demanding

17· ·payment of the service charge for such repair.

18· · · · · · ·Mr. Flinspach -- the Flinspachs have claimed some

19· ·sort of oral agreement, and the statute of limitation for an

20· ·oral agreement would be four years from the date of the

21· ·initial breach.· Mr. Duncan testified that at least in 2005

22· ·he had informed the Flinspachs that they would not be able

23· ·to come out to the house and put them on the -- they would

24· ·not be able to put them on the maintenance schedule without

25· ·a service fee at that time.
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·1· · · · · · ·Finally, as all of the witnesses here have

·2· ·testified, that one of the problems that we've suffered from

·3· ·is the passage of time since the agreement was allegedly

·4· ·reached with South Central between South Central and the

·5· ·Flinspachs that occurred -- the Flinspachs began receiving

·6· ·service in 1977 and they have not -- although they claim

·7· ·there have been problems for the past 20 years, they're just

·8· ·now bringing this complaint.

·9· · · · · · ·We believe that as a result of the passage of time

10· ·and the lack of diligence on the part of the Flinspachs,

11· ·this complaint should fail for -- under the Doctrine of

12· ·Latches.· The Utah Supreme Court has held in Papanikolas

13· ·Brothers vs. Sugarhouse Shopping that latches is not mere

14· ·delay, but delay that works in disadvantage to one another.

15· ·To constitute latches two elements must be established.· The

16· ·lack of a diligence -- lack of diligence on the part of the

17· ·plaintiff.· In this case the Flinspachs did not bring this

18· ·claim back in -- when they first indicated that things had

19· ·gone south with South Central in 1997 when documents and

20· ·the -- and the employees would have been available.· Or even

21· ·in the early 2000s.

22· · · · · · ·And then the injury to the defendant showing owing

23· ·to such lack of diligence.· As a result of the lack of

24· ·diligence, the employees who worked with -- worked on these

25· ·matters in the '70s are deceased or no longer with the
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·1· ·company and unavailable to testify or -- and the documents

·2· ·have been lost, both by the company and by others that were

·3· ·there, any they're unable to be found by any of the

·4· ·regulatory agencies.

·5· · · · · · ·Based on the facts set forth in this testimony and

·6· ·the applicable laws as applied to these facts, the

·7· ·commission should find that the Flinspachs complaint against

·8· ·South Central is without merit.

·9· · · · THE COURT:· So let me just clarify a couple of things.

10· ·When you cited to the complaint, you said Mr. Flinspach's

11· ·statement is that he had never been given any credit from

12· ·SCUTA for the non-ownership of the line.· Are you construing

13· ·that statement as an admission that the Flinspachs own the

14· ·line?

15· · · · MS. SLAWSON:· Yes.

16· · · · THE COURT:· All right.· So I will be sure to deal with

17· ·that in the order.

18· · · · · · ·Do you want the commission to address the case law

19· ·that you have raised here in the order?

20· · · · MS. SLAWSON:· If -- if the commission deems it to be

21· ·appropriate.

22· · · · THE COURT:· Okay.· The only way I think that we're

23· ·going to be able to do that is if you file your -- your --

24· ·well, we'll have to get the transcript or you'll have to

25· ·file what you just read.
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·1· · · · MS. SLAWSON:· Okay.· All right.· Or I could --

·2· · · · THE COURT:· Which do you prefer?

·3· · · · MS. SLAWSON:· I could send you also the -- just the

·4· ·cases that were cited.

·5· · · · THE COURT:· Okay.· That's fine.· And then I just wanted

·6· ·to make two observations.· One is that you mentioned

·7· ·preponderance of the evidence.· Under UAPA the evidentiary

·8· ·standard is substantial evidence, not preponderance.

·9· · · · · · ·And I also wanted to mention that you indicated

10· ·that things went south between the Flinspachs and South

11· ·Central somewhere in the 1990s.· I don't recall that being

12· ·testified to.

13· · · · MS. SLAWSON:· I base that on the complaint that was

14· ·filed by the Flinspachs --

15· · · · THE COURT:· Okay.

16· · · · MS. SLAWSON:· -- who said that their line was installed

17· ·for 1977 and for 20 years South Central maintained and

18· ·repaired the line --

19· · · · THE COURT:· Right.

20· · · · MS. SLAWSON:· -- and then they stopped maintaining

21· ·their line.

22· · · · THE COURT:· Okay.· So you interpret that there was some

23· ·sort of bad blood that occurred in the 1990s, otherwise,

24· ·SCUTA would have continued to maintain the line?· Is that

25· ·what you're --
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·1· · · · MS. SLAWSON:· No.· I'm --

·2· · · · THE COURT:· -- inferring?

·3· · · · MS. SLAWSON:· I'm not inferring that at all.· I don't

·4· ·think that -- I don't -- we -- we have not acknowledged or

·5· ·admitted that South Central provided ongoing maintenance and

·6· ·repair to this line.· What my statement was simply that the

·7· ·Flinspachs have alleged that it went -- everything was

·8· ·working fine for 20 years and then Mr. Flinspach says that

·9· ·there came a man -- there was a man at the telephone company

10· ·who didn't want to do work on the line anymore.· So that's

11· ·what I was referring to.

12· · · · THE COURT:· Okay.· Thank you.

13· · · · · · ·All right.· Mrs. Flinspach, is there anything that

14· ·you would like to say as we wrap up here?

15· · · · MS. FLINSPACH:· Well, just that, you know, we were

16· ·totally unaware of all of these tariffs and that was one of

17· ·the things that we wanted to clarify was when things

18· ·changed.· And we're not -- we're not versed in all of these

19· ·legal things, so we both have to depend on you guys to do

20· ·the right thing because we don't know when things changed,

21· ·but it was our understanding early years that we would have

22· ·help.

23· · · · · · ·But with -- with all the laws and with all the

24· ·legalese and with all the attorneys I have no idea, you

25· ·know, where we stand, so we'll just have to depend on you to
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·1· ·take a look at -- look at what we've written and what

·2· ·they've testified to.· So that's the best I can say.

·3· · · · THE COURT:· Okay.· Thank you.

·4· · · · · · ·So let me just again summarize to make sure that

·5· ·I'm clear.· The company's position is that there has never

·6· ·been another example of where a customer has been allowed to

·7· ·work on the company's equipment, correct, and there's never

·8· ·been an example of -- has there ever been an example of when

·9· ·a customer ran a line and connected to the company's network

10· ·other than the Flinspachs?

11· · · · MR. ALVEY:· We -- we do have other instances primarily

12· ·with hotel/motels where they -- they maybe run their own

13· ·lines in between buildings and we have a point of

14· ·demarcation at those as well.

15· · · · THE COURT:· And the company has never provided any

16· ·service on -- past the point of D mark to those other

17· ·customers; is that correct?

18· · · · MR. ALVEY:· That's correct.

19· · · · THE COURT:· Okay.· All right.· I believe I have what I

20· ·need.· Thank you all very much, and we will close this

21· ·hearing.

22· · · · MS. SLAWSON:· Thank you.

23· · · · · · · (The proceedings ended at 11:11 a.m.)

24· · · · · · · · · · · · · · * * * * *

25
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·1· ·State of Utah· · · ·)
· · · · · · · · · · · · ·: ss.
·2· ·County of Salt Lake )

·3

·4· · · · · · · · · · · REPORTER'S CERTIFICATE

·5· · · · · · ·I, Amanda Richards, a certified shorthand reporter

·6· ·for the State of Utah, certify;

·7· · · · · · ·That the proceedings of the foregoing matter were

·8· ·reported stenographically by me, and were thereafter

·9· ·transcribed into typewritten form by me, and that the

10· ·foregoing typewritten transcript, as typed by me, is a full,

11· ·true, and correct record of my stenographic notes so taken.

12· · · · · · ·I hereby further certify that I am neither counsel

13· ·for nor related to any party to said action, nor in anywise

14· ·interested in the outcome thereof.

15· · · · · · ·IN WITNESS WHEREOF, I have hereunto subscribed my

16· ·name on this 18th day of May 2017.
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19· · · · · · · · · · · · · · · · ·_____________________________

20· · · · · · · · · · · · · · · · ·Amanda Richards, CSR
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 1      SALT LAKE CITY, UTAH, TUESDAY, MAY 16, 2017, 8:57 A.M.

 2                            * * * * *

 3        THE COURT:  For the record, today is Tuesday, May 16,

 4   2017.  It's almost 9:00 o'clock in the morning.  We're

 5   getting started just a little bit early because everybody's

 6   here and ready to go.

 7             This is the date and time set for the Hearing in

 8   The Matter of The Formal Complaint of Colleen and Richard

 9   Flinspach against South Central Utah Telephone Association,

10   Incorporated.  The docket number is 17-052-01.

11             All right.  Mr. and Mrs. Flinspach, do you have

12   anyone other than yourselves that will be providing

13   information and testimony today?

14        MS. FLINSPACH:  No.

15        MR. FLINSPACH:  No.

16        THE COURT:  Okay.  So I need each of you to be put

17   under oath, so, Mrs. Flinspach, do you swear that you will

18   tell the truth today?

19        MS. FLINSPACH:  I do.

20        THE COURT:  And, Mr. Flinspach, do you swear that you

21   will tell the truth today?

22        MR. FLINSPACH:  Yes.  Yes.

23        THE COURT:  Thank you.

24             The primary purpose of this hearing is to take

25   evidence as to the ownership of a telecommunications line
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 1   that has been broken for some time.  So, Mr. and

 2   Mrs. Flinspach, I'm going to begin with you.

 3             And, Ms. Slawson, you can put -- well, let's go

 4   ahead and have you put your -- your -- your appearance on

 5   the record.  Sorry.

 6        MS. SLAWSON:  Thank you.  This is Kira Slawson.  I

 7   represent South Central Utah Telephone Association.  I'm

 8   with Blackburn & Stoll, L.C.  With me today I've got Kerry

 9   Alvey.  Next to Kerry is Weston Bishop.  Next to Weston is

10   Duncan Reid and then behind me I've got Michael East and Roy

11   Adams.

12        THE COURT:  Okay.  Thank you.  All right.

13        MS. SLAWSON:  Can I ask a procedural question?

14        THE COURT:  Sure.

15        MS. SLAWSON:  I just wonder if both of the Flinspachs

16   are on the line at the same time or can they both hear us.

17        THE COURT:  Can -- Mr. and Mrs. Flinspach, can you both

18   hear us at the same time?

19        MS. FLINSPACH:  Yes.

20        THE COURT:  Okay.

21        MS. FLINSPACH:  But we -- I had difficulty hearing what

22   that lady was saying.  I didn't know what she said.

23        THE COURT:  Okay.  So if she has some questions for

24   you, we will either get her to come up here and speak

25   directly into the telephone or we'll try and use the
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 1   microphone to make it easier.  If -- if at any time you're

 2   having trouble, you need to just come right in and let me

 3   know; okay?

 4        MS. FLINSPACH:  Okay.  Thank you.

 5        THE COURT:  All right.  All right.  So Mr. and

 6   Mrs. Flinspach, this is your complaint, so we're going to

 7   begin with you to put on the record whatever information you

 8   would like the commission to know regarding your

 9   understanding of who owns this broken telecom line that

10   needs to be repaired.  Go ahead.

11        MS. FLINSPACH:  Well, initially the telephone company,

12   they were going to scrap a line out of Beryl and they

13   offered the line to my husband and so he accepted, because

14   we really did want a telephone line.  And this would have

15   been in 1977.

16        THE COURT:  Okay.  Did you pay for --

17        MS. FLINSPACH:  And then your -- your --

18        THE COURT:  Did you pay for the scrap line?

19        MS. FLINSPACH:  No.  There was no purchase involved.

20   It was just given to my husband.

21        THE COURT:  Okay.  And then what happened next?

22        MS. FLINSPACH:  Apparently, and I don't know whether

23   the telephone company helped him take it down because there

24   was a cutoff wherever the old line was and what he could

25   remove, and so they took down the line, and then he
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 1   reconstructed it on the telephone -- or on the power poles

 2   from Modena to our ranch.

 3        THE COURT:  Okay.  So Mr. Flinspach put it up; is that

 4   correct?

 5        MS. FLINSPACH:  That's correct.  With some help from

 6   his friends, yes.

 7        THE COURT:  Okay.  And then what was the relationship

 8   between you and the telephone company from -- from there on

 9   out?

10        MS. FLINSPACH:  Well, they gave us a membership in the

11   cooperative, they gave a copy of bylaws, and for about 20

12   years they assisted us in any problems that we had with the

13   line.

14        THE COURT:  What types of problems; do you remember?

15        MS. FLINSPACH:  I don't know if they were -- there was

16   breakages or -- I don't know.  It's been so long, I'm not

17   certain, but they were very cooperative in helping us.  And

18   even if the -- not too -- oh.  In the past years they have

19   on occasion helped us too.

20        THE COURT:  Uh-huh.  Do you have an example?

21        MS. FLINSPACH:  Well, I recall one, and I'm not sure

22   just exactly what year it was, but we had a breakage down,

23   oh, probably a half a mile out of Modena, and Duncan Reid

24   actually brought his truck and he and my husband wrapped a

25   pole and connected a line.  So I do know that Duncan helped
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 1   us at that time.

 2        THE COURT:  Uh-huh.  And that was maybe a couple of

 3   years ago; is that your memory?

 4        MS. FLINSPACH:  No.  It's probably been -- it might

 5   have been four years ago.  I don't know.  You know, I should

 6   have all this written down, but, you know, at the time they

 7   helped, you didn't know you needed to record it.

 8        THE COURT:  It's fine.

 9        MS. FLINSPACH:  But I know it's been some time.

10        THE COURT:  Okay.  Have you ever been provided with

11   South Central's tariff before this complaint was filed?

12        MS. FLINSPACH:  No.  In fact, I -- I never even heard

13   of them before.  So, no, I -- I don't know that.

14        THE COURT:  Okay.  Is there anything else that you'd

15   like to put on the record?

16        MS. FLINSPACH:  Oh, let's see.  I don't know.  It seems

17   like there's just a lot of confusion over responsibility for

18   the line.  You know, I guess we're just small-time and we

19   just felt we were just working with the telephone company to

20   have a telephone.  So I don't know.

21        THE COURT:  Okay.

22             Ms. Slawson, do you have questions?

23        MS. SLAWSON:  I do.

24        THE COURT:  Okay.  So, Mr. and Mrs. Flinspach, Kira

25   Slawson, who's the attorney for the telephone company, is
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 1   going to be asking you some questions.  If you can't hear,

 2   you need to let me know.

 3        MS. FLINSPACH:  Okay.

 4                           EXAMINATION

 5   BY MS. SLAWSON:

 6        Q.   Good morning, Mrs. Flinspach.  Can you hear me?

 7        A.   I can.

 8        Q.   Thank you.  So as Judge Jonsson indicated, we're

 9   here to address your formal complaint against South Central

10   and I appreciate the testimony that you've offered here I

11   just have some followup questions for you.

12             As I reviewed your formal complaint and the

13   statements that you made here today, you indicated that

14   south -- in the '70s South Central scrapped their line from

15   Beryl to Modena and gave that line to your husband; is that

16   correct?

17        A.   That's correct.

18        Q.   And -- and do you know -- did you assist with the

19   scrapping of that line?

20        A.   Um, did you or someone else, I'm asking my husband

21   a question.  Did you have help taking down the line?  He

22   said that he did.

23        Q.   Oh.  And did you help him?

24        A.   And he thinks maybe even South Central had a hand

25   in it because they had to let him know which part of the
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 1   line he could have.

 2        Q.   Ms. Flinspach, did you help your husband take down

 3   the line?

 4        A.   Excuse me?

 5        THE COURT:  She asked if you personally helped take

 6   down the line.

 7        MS. FLINSPACH:  No, I did not.

 8        THE COURT:  Okay.

 9        Q.   (BY MS. SLAWSON) Did you help with the

10   construction of the line?

11        A.   I did not.  My husband and several of his friends

12   that knew how to climb poles and construct that kind of

13   thing helped him just as a friendship matter.

14        Q.   Mrs. Flinspach, is your husband going to testify

15   in this hearing today?

16        A.   He has a hard time hearing, but that's the reason

17   I'm kind of relaying things to him and asking.  But he did

18   say that Carlos Terry, who formerly worked for the telephone

19   company, used to help us a bit with the line, so I can't

20   tell you what period of time.  And he -- he died several

21   years ago, so I wasn't able to consult with him.

22        Q.   So you've testified that for about 20 years South

23   Central assisted you with maintenance or repair on your

24   line; is that correct?

25        A.   That's what my husband recalls.
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 1        Q.   And do you have any personal recollection of that?

 2        A.   You know, I was working away, so I wasn't always

 3   right where we have our home, and so there may have been

 4   times that they were doing things that I was unaware of, and

 5   probably he told me about them, but I couldn't -- I couldn't

 6   say.

 7        Q.   And -- and do you have any document or documentary

 8   evidence that indicates that South Central agreed to assist

 9   with the maintenance on your line?

10        A.   We don't have any document, but it was kind of

11   implied because, you know, we called -- well, even lately

12   when we talked with Duncan they said well, we'll come out

13   and help you.  So we just assumed that they were in the mode

14   to help us.

15        Q.   And do you believe they have a contractual

16   obligation to help you?

17        A.   We don't have anything in writing.

18        Q.   Did you have an agreement with them that they

19   would help you?

20        A.   Verbally they -- they have said that they would

21   help us.  That's all I know.  We don't have anything in

22   writing, no.

23        Q.   You indicated that about 20 years ago something

24   changed; is that correct?

25        A.   Well, I don't know.  We said that if -- it was --
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 1   I mean, approximately then.  Maybe he just is saying that as

 2   far as he can remember, he just started doing more of the

 3   work, you know, because he was able to do it.  So I don't

 4   know if there was any cutoff date that said no, we're not

 5   helping you anymore or I'm just gonna take care of it

 6   myself.  I -- I don't know if that happened.  He's just

 7   saying that he did remember for a lot of years there was a

 8   system.

 9        Q.   And do you have personal knowledge that your

10   husband has done maintenance and repair on your line?

11        A.   Certainly.  In the last few years I have helped

12   him.

13        Q.   Ms. Flinspach, do you have personal knowledge --

14   have you made calls to the telephone company when you've had

15   a problem on your line?

16        A.   Yes.  I called the office or sometimes I would

17   call Duncan Reid directly.

18        Q.   And when you called the office, did they tell you

19   that there would be a service charge associated with repairs

20   to your line?

21        A.   No.  They never ever did say that.  There was

22   one -- one time they did mention that there would be a cost

23   to repair, and when I talked with Duncan about it, he said

24   oh, I'll talk with the office because, no, that's -- I'll

25   let them know that that's not the way it is.
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 1        Q.   Did you have conversations with your husband

 2   about -- about any -- any conversations that he might have

 3   had with the phone company about charging for repairs?

 4        A.   I don't think that he ever talked with them.  I

 5   remember the one conversation that I had Duncan had come off

 6   from vacation and he said I see I had an email from Weston

 7   that said you guys had had a problem.  And -- and I said

 8   well, they said it would be $80 a man for them to come and

 9   fix it.  And I said, well, we've already repaired it, and he

10   said well, I'll leave a memo at the office and tell them

11   that that's not the case.

12        THE COURT:  Mrs. Flinspach, Richard is right there, is

13   he not?

14        THE WITNESS:  He is.

15        THE COURT:  Okay.  Would you help him understand, you

16   know, speak loudly or get up close, whatever you need to do,

17   and help him understand that we're trying to sort out

18   whether he remembers ever being charged by the telephone

19   company for repairs.  Could you help him understand that

20   that's the question and then let him answer on the phone as

21   to his own memory.

22        THE WITNESS:  Okay.  They want to know if you ever

23   remember being charged by the telephone company for any

24   repairs (to Mr. Flinspach).

25        MR. FLINSPACH:  I can't remember.
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 1        THE WITNESS:  No.  We -- well, I would pay for it.  I

 2   would have paid for it, so I know that there was never any

 3   time that we had to pay for it, no.

 4        THE COURT:  Okay.

 5        Q.   (BY MS. SLAWSON) Does your husband remember being

 6   told that he would have to pay for repairs if the problem

 7   was on your side of the point of demarcation?

 8        A.   No.  I know that's not the case.  The only time

 9   that that was ever mentioned was when -- I don't -- I think

10   it was the office -- the telephone office told me that it

11   would be $80 a man.  And when I mentioned it to Duncan he

12   said oh, no, I'll leave a memo at the office letting them

13   know that we're going to help you.  So that is the only time

14   I ever remember that there was any talk about any charges

15   for repairs.

16        MS. SLAWSON:  I have questions for Mr. Flinspach, so

17   would you like me to finish up with Mrs. Flinspach and then

18   ask my questions directly to Mr. Flinspach?

19        THE COURT:  Let's try.

20        MS. SLAWSON:  Okay.

21        THE WITNESS:  All right.

22        MS. SLAWSON:  I'm gonna finish --

23        THE WITNESS:  And I hope that he can hear you.  I don't

24   know.

25        Q.   (BY MS. SLAWSON) I'm gonna finish up with you
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 1   first, Mrs. Flinspach.  I've got a few more questions for

 2   you.

 3        A.   Okay.

 4        Q.   Do you recall in January of 2017 meeting with

 5   Mr. Reid near Beryl?

 6        A.   Yes.  We were both in our truck and we just

 7   stopped because we could see that they were there at the

 8   office.

 9        Q.   Okay.  And do you remember telling --

10        A.   -- Chad or whatever it is.

11        Q.   Do you remember telling Mr. Reid at that time that

12   the line, your line, was hanging low?

13        A.   We told him the line was broken, yes.

14        Q.   Okay.  And did you tell Mr. Reid in January of

15   2017 that your husband had fixed the line, but you needed

16   help raising the line back up?

17        A.   I don't know if there was any talk about raising

18   it up.  We wanted it repaired.

19        Q.   And so did you tell --

20        A.   What we did is we actually went home and we raised

21   the line so that it wasn't hanging in the roadway, but I

22   don't think that we were talking to them about raising the

23   line up.  We wanted it repaired.

24        Q.   And so it sounds to me, from your testimony here

25   today, that you've -- you and your husband and his friends
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 1   have done quite a lot of maintenance on this line; is that

 2   correct?

 3        A.   We have done when we were able.  But with this

 4   last one when there was the snow and everything, we tried to

 5   repair it. it was just too difficult for us.  We were trying

 6   to use a front-end loader with a -- with a lift on it so

 7   that we could try to get it high enough.  And it was -- it

 8   was just too hard.  We just couldn't do it.  We're too old I

 9   guess.

10        Q.   Mrs. Flinspach, from time to time over the years

11   have you periodically disconnected your service from South

12   Central when you were having problems on the line?

13        A.   We've never disconnected.

14        Q.   Temporarily disconnected so you wouldn't have to

15   pay the monthly service fee?

16        A.   No.  I'm presently paying for it.

17        Q.   Right.  But in the past have you temporarily

18   disconnected while your husband looked for the problem in

19   the service line?

20        A.   No.

21        Q.   Okay.  So if we have records --

22        A.   Not that I recall.  I remember one time that

23   Duncan gave us, I think he gave a discount or something on

24   our bill because he said we didn't have service during this

25   time and I paid for it, so he gave us credit, like, for two
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 1   weeks or something.

 2        Q.   But your testimony is that you never requested

 3   that the phone be disconnected while you looked for trouble

 4   on the line?

 5        A.   No.  We never have disconnected.

 6        Q.   And if the company's records show that you have

 7   disconnected while you looked for trouble on the line, would

 8   those records be inaccurate?

 9        A.   Well, if it's ever been disconnected, I don't

10   recall it.  I -- if it was ever disconnected, it had to have

11   been a long time ago and I've maybe forgotten, but I don't

12   think so because I think I just, like I say right now, I'm

13   paying for the telephone bill and I don't have any service

14   because I don't want to pay a reconnect charge.

15        MS. SLAWSON:  I've got questions for Mr. Flinspach at

16   this time, but maybe he's planning on making a statement.

17   I'm not sure.

18        THE COURT:  Mr. Flinspach, are you --

19        THE WITNESS:  I'm sorry.

20             Did you hear her (to Mr. Flinspach)?

21        THE COURT:  Mr. Flinspach, are you planning to offer

22   any information on your own without having questions

23   presented to you first?

24        MR. FLINSPACH:  I didn't understand it.

25        THE COURT:  Mr. Flinspach, is there anything -- is
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 1   there anything that you would like to say before Ms. Slawson

 2   starts asking you some questions?

 3        MS. FLINSPACH:  Is there anything you want to say

 4   before they ask you questions?  Anything you want to say?

 5        MR. FLINSPACH:  No.

 6        MS. FLINSPACH:  He said no.

 7        THE COURT:  Okay.

 8        MS. SLAWSON:  Okay.

 9        Q.   (BY MS. SLAWSON) Mr. Flinspach, you constructed

10   the line from your home to the town of Modena; is that

11   correct?

12        A.   (No audible response.)

13        MS. FLINSPACH:  Did you construct the line from Modena

14   to the ranch?  "Yes."

15        MR. FLINSPACH:  I remember it, but I think someone

16   there had help from the phone company.

17        Q.   (BY MS. SLAWSON) You didn't say in your initial

18   complaint that somebody from the phone company helped you.

19   You indicated that it had been constructed by you and your

20   friends.  Are you changing your mind on that testimony?

21        MS. FLINSPACH:  They want to know if you're charging

22   your testimony and saying somebody from the telephone

23   company helped you (to Mr. Flinspach).

24             I think he -- he told me that he thought that

25   somebody helped him take it down, but they may have.  I
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 1   don't know whether they reviewed what we were doing.  I

 2   don't know.

 3             Was there anybody there when you guys were

 4   constructing it up the canyon?  From the telephone company,

 5   there was somebody there (to Mr. Flinspach)?

 6        MR. FLINSPACH:  Maybe not every day, but they was

 7   there.

 8        MS. FLINSPACH:  He said maybe not every day, but he

 9   thinks that maybe they reviewed it when he was putting it

10   up.

11        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you take down

12   all the arms and hardware and construct the open wire line?

13        MS. FLINSPACH:  Did you take down all the arms and the

14   wire (to Mr. Flinspach)?

15        MR. FLINSPACH:  With help we did.

16        Q.   (BY MS. SLAWSON) Who helped you?

17        MS. FLINSPACH:  Who helped you (to Mr. Flinspach)?

18        MR. FLINSPACH:  It was Terry, probably guys now and I

19   can't hardly remember the names.  There were five or six

20   guys at different times because this just didn't happen

21   overnight at the time, a line up to the ranch.  But the

22   phone company at the time had a man there.  One of the men

23   was Douglas Terry.

24        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you attach the

25   line to the Dixie Escalante REA power poles?
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 1        MS. FLINSPACH:  Would you repeat it for him, please.

 2        Q.   (BY MS. SLAWSON) Is the -- is your line connected

 3   to the Dixie Escalante power poles?

 4        MS. FLINSPACH:  The line on the Dixie Escalante power

 5   poles (to Mr. Flinspach).

 6             Yeah, it is.

 7        Q.   (BY MS. SLAWSON) And as I understand it, the route

 8   of your line doesn't follow the county road; is that

 9   correct?

10        MS. FLINSPACH:  It goes alongside the county road and

11   it crosses it in a couple of places.

12        Q.   (BY MS. SLAWSON) Are there portions of the line

13   that are not accessible by a vehicle on the county road?

14        MS. FLINSPACH:  Um, well, there's a line.  You can

15   drive right up underneath the power poles with the -- with

16   the vehicle most of the way.

17        Q.   (BY MS. SLAWSON) But as I understand it, the line

18   doesn't follow the road.  It crosses the road in several

19   places.  But it can be up to --

20        MS. FLINSPACH:  But it --

21        MS. SLAWSON:  And it can be up to a quarter mile away

22   from the --

23        MS. FLINSPACH:  -- it's probably off the county road

24   how far, Mike (to Mr. Flinspach)?

25        MR. FLINSPACH:  To get across the road?
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 1        MS. FLINSPACH:  No.  It doesn't -- it isn't right

 2   against the county road.  It's off the road how far?  How

 3   far (to Mr. Flinspach)?

 4        MR. FLINSPACH:  Well, we're still on the county

 5   right-of-way.

 6        THE COURT:  Mrs. Flinspach, did you just speak to

 7   someone named Mike?

 8        MS. FLINSPACH:  Yeah.  That's his nickname.

 9        THE COURT:  That's Mr. Flinspach's nickname?

10        MS. FLINSPACH:  That's correct.

11        THE COURT:  Okay.  Thank you.

12        Q.   (BY MS. SLAWSON) Mr. Flinspach, your son, in his

13   statement that he provided to the Public Service Commission,

14   indicated that he -- that you and some family friends

15   installed the line; is that accurate?

16        MS. FLINSPACH:  Repeat that, please.

17        Q.   (BY MS. SLAWSON) Your son, in the statement that

18   he provided to the Public Service Commission, indicated that

19   Mr. Flinspach and some family friends installed the line.

20   Is that accurate?

21        MS. FLINSPACH:  Well, there were some -- some of them

22   were coworkers from where he worked on the railroad, some of

23   them were personal friends, that's correct, that had worked

24   for a power company.

25        MS. SLAWSON:  Okay.  And --
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 1        MR. FLINSPACH:  Because they could climb poles.

 2        MS. FLINSPACH:  Yeah.  We didn't have any trucks to put

 3   the lines up, so it entailed them climbing the poles to

 4   attach all of this hardware and put up the line.  And he had

 5   a couple of friends I think from Nevada that worked for a

 6   power company that just did it as a personal favor.  He had

 7   a couple friends from the railroad that had worked with him

 8   previously that climbed poles, and so they just assisted

 9   him.

10             So -- and at this point I can't even tell you all

11   the names.  I know a couple of them, but I'm not sure of all

12   of them.

13        Q.   (BY MS. SLAWSON) And where does the open wire

14   connect to South Central's network in Modena?

15        MS. FLINSPACH:  Can you please repeat that.

16        Q.   (BY MS. SLAWSON) Where does your open wire line

17   connect to South Central's network in Modena?

18        MS. FLINSPACH:  It's right next to the -- the old

19   schoolhouse.

20        MS. SLAWSON:  I have an exhibit that shows the point of

21   demarcation.  I didn't know that the Flinspachs wouldn't be

22   hear today, so I -- I had no way of getting that to them.

23   I'll try and describe that picture for you and then I'll

24   have it introduced by one of my witnesses.

25        Q.   (BY MS. SLAWSON) But, Ms. -- Mr. Flinspach, are
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 1   you familiar with the demarcation that appears next to the

 2   old schoolhouse as a green above-ground box with the numbers

 3   159 North --

 4        MS. FLINSPACH:  They're talking about an above-ground

 5   box.  Do you know what a green box is (to Mr. Flinspach)?

 6             He says yes.

 7        Q.   (BY MS. SLAWSON) And is that where your line

 8   connects to the South Central Utah Telephone's network?

 9        MS. FLINSPACH:  That was where you connected; right (to

10   Mr. Flinspach)?

11             That's correct.

12        Q.   (BY MS. SLAWSON) And did you install that

13   demarcation box?

14        MS. FLINSPACH:  You didn't put the box in, did you (to

15   Mr. Flinspach)?

16             No.  The telephone company did that.

17        Q.   (BY MS. SLAWSON) And did you -- did Mr. Flinspach

18   connect the open wire to the telephone company's network?

19        MS. FLINSPACH:  Did you connect the wire to the box (to

20   Mr. Flinspach)?

21             He's saying yes.

22        MR. FLINSPACH:  Well, I'm trying to remember.

23        MS. FLINSPACH:  Well, there was a connection made.  He

24   doesn't remember if he connected it or someone else did.

25        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, do you own
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 1   the facilities from the D mark up the canyon?

 2        MS. FLINSPACH:  Do you own the wire (to Mr. Flinspach)?

 3             It was given to him.  We did not purchase it.

 4   But -- but it was given to us, yes.

 5        Q.   (BY MS. SLAWSON) And it's yours?

 6        THE COURT:  Please don't lead.

 7        MS. FLINSPACH:  Well, I guess.  Nobody could just come

 8   and take it down without permission, I guess.

 9        Q.   (BY MS. SLAWSON) All right.  Do you know . . .

10        MS. FLINSPACH:  There was no way for us to check if

11   there was ever any agreement with the telephone company.  I

12   thought about contacting them saying do you have anything on

13   record, but I didn't know whether they would be forthcoming

14   at this time to show they had anything on record and I

15   didn't find anything in my files.  All I had were the bylaws

16   and the membership certificate and the fact that the line

17   was given to us.  That's all I knew.

18        THE COURT:  Mrs. Flinspach -- or Flinspach, excuse me,

19   do you understand the concept of a legal ownership?  Do you

20   understand what would need to happen in order for ownership

21   of equipment that a utility has acquired to actually change

22   ownership?  Do you have any understanding of the legality?

23        MS. FLINSPACH:  No.  I don't know whether there would

24   have to be a contract or payment or anything else.  No, I

25   don't know that.
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 1        THE COURT:  Okay.  Thank you.

 2        Q.   (BY MS. SLAWSON) Mr. Flinspach, do you consider

 3   the line from Modena to your house to be yours?

 4        A.   I don't know how --

 5        MS. FLINSPACH:  Well, if --

 6        MR. FLINSPACH:  -- to answer that.

 7        MS. FLINSPACH:  Well, we had the use of it for --

 8        MR. FLINSPACH:  Other than that, I never had nothing

 9   legal that paying it was mine or it wasn't.

10        Q.   (BY MS. SLAWSON) Did you consider it to be yours?

11        A.   (No audible response.)

12        MS. FLINSPACH:  He wanted you to repeat that, please.

13        Q.   (BY MS. SLAWSON) Did you consider the line to be

14   yours once you constructed it?

15        MS. FLINSPACH:  Did you consider the line to be yours

16   (to Mr. Flinspach)?

17        MR. FLINSPACH:  I don't know how to answer that.

18        MS. FLINSPACH:  Well, we had the use of it for 40

19   years, so I don't know.  I guess that would constitute our

20   ownership.  I don't know.  I don't think anybody else could

21   come and say we'd like to take this line down, so I don't

22   think that anybody else could do that unless it was the

23   telephone company.

24        Q.   (BY MS. SLAWSON) And you indicated that the

25   telephone company gave you the scrap line; is that correct?
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 1        MS. FLINSPACH:  Apparently he was visiting with them

 2   and we were talking about -- he was talking with them about

 3   getting a telephone line and they said that they were taking

 4   this line down because they were putting a cable in and that

 5   he could have it.

 6        MS. SLAWSON:  Okay.

 7        MS. FLINSPACH:  And that's as much as he can recall.

 8        Q.   (BY MS. SLAWSON) Okay.  Did you -- did either of

 9   you pay any sort of line extension fee to South Central?

10        MS. FLINSPACH:  I don't know that we ever paid any

11   fees, no.  And I usually pay the bills, so I don't -- I

12   don't think that happened.

13        Q.   (BY MS. SLAWSON) Mr. --

14        MS. FLINSPACH:  I read in your papers that said that,

15   you know, like 313 fee or something.  No, I don't think any

16   of that ever happened.

17        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, in your, or

18   Mrs. Flinspach, in your formal complaint you indicated that

19   South Central didn't install any hardware on the line; is

20   that correct?

21        MS. FLINSPACH:  Well, unless one of the guys that

22   helped him put up the line was involved in it.  We don't

23   recall that, but no, I don't think that they helped us.  You

24   know, it wasn't like they sent a bunch of men out there to

25   help construct the line up the canyon, no.  That didn't
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 1   happen.

 2        Q.   (BY MS. SLAWSON) Okay.  And when the line breaks,

 3   who provides the materials for repairing the line?

 4        MS. FLINSPACH:  Well, we have on hand some connectors

 5   and some wire, and if it needs wire usually we have some to

 6   do it, don't we (to Mr. Flinspach)?

 7        MR. FLINSPACH:  It was left over.

 8        MS. FLINSPACH:  Oh.  I guess -- I guess it was left

 9   over from the construction and -- and I think any materials

10   that they had.  I know when Carlos quit, he gave Mike all

11   the connectors that he had so that he would have them if he

12   needed them.

13        Q.   (BY MS. SLAWSON) So, Mr. Flinspach, you said for

14   about the first 20 years South Central maintained or did

15   maintenance or repair on your line; is that accurate?

16        MS. FLINSPACH:  She said for the first 20 years that

17   they helped you on the line (to Mr. Flinspach).

18             He said there was a guy that came out, and he

19   thought it was from Escalante, that used to come out when we

20   needed help that would help up on the line, and he doesn't

21   recall the guy's name.  He had a truck and he would come out

22   and help him.

23        Q.   (BY MS. SLAWSON) And then about 20 years ago

24   something changed.  Is that your testimony?

25        MS. FLINSPACH:  She said 20 years ago it changed (to
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 1   Mr. Flinspach).

 2        MR. FLINSPACH:  Approximately.  I can't remember now

 3   that much (inaudible).

 4        Q.   (BY MS. SLAWSON) I'm sorry.  Can you repeat that,

 5   please.

 6        MS. FLINSPACH:  She wanted you to repeat what you said

 7   (to Mr. Flinspach).

 8        MR. FLINSPACH:  A man helped me from time to time, had

 9   his own truck from South Central Telephone, but I can't

10   remember an exact date, the length of times, but I know at

11   least 20 years.

12        Q.   (BY MS. SLAWSON) And then something changed and

13   they stopped wanting to repair your line; is that your

14   testimony?

15        MS. FLINSPACH:  They stopped trying to help you (to

16   Mr. Flinspach).

17        MR. FLINSPACH:  Well, he began to complain about having

18   to help me, and so we needed a telephone so much I

19   overlooked it and just put it up on my shelf to do it.

20        Q.   (BY MS. SLAWSON) And do you know when they stopped

21   performing the maintenance on your line the same way they

22   had in the past?

23        MS. FLINSPACH:  We don't have any dates on that.  We

24   looked and we don't have any dates and we don't have -- you

25   know, for the last six months I've kind of kept track when
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 1   the line broke and when it was repaired.  But before that we

 2   just didn't do that, so I don't know.

 3        Q.   (BY MS. SLAWSON) And, Mr. Flinspach, did there

 4   come a time when South Central told you that they -- if they

 5   put you on a schedule, they need to charge you a service

 6   charge?

 7        MS. FLINSPACH:  No.  I can tell that you.

 8        Q.   (BY MS. SLAWSON) No.  I'm asking Mr. Flinspach if

 9   that happened to him, if he had a conversation about a

10   service charge and he -- did he have any conversations about

11   a service charge?

12        MS. FLINSPACH:  Did you ever have a conversation with

13   them about a service charge for repairs, Mike.  Tell them

14   no.

15        MR. FLINSPACH:  No.

16        THE COURT:  Mr. Flinspach, can you hear me?

17        MR. FLINSPACH:  (No audible response.)

18        MS. FLINSPACH:  Can you hear her (to Mr. Flinspach)?

19        MR. FLINSPACH:  My hearing I can -- half of it is

20   garbled, so it's kind of hard.  I have to talk to my wife --

21        THE COURT:  I understand.

22        MR. FLINSPACH:  -- before I answer.

23        THE COURT:  I understand.  So the question is whether

24   someone from the telephone company ever told you that you

25   would have to pay a service charge in order to get help with

0030

 1   a repair.

 2        MS. FLINSPACH:  Did anybody ever tell you there had to

 3   be a service charge before you could get help (to

 4   Mr. Flinspach).

 5        MR. FLINSPACH:  No.

 6        Q.   (BY MS. SLAWSON) So nobody told you -- never mind.

 7             Did you have a conversation with a South Central

 8   employee where you indicated you were mad because somebody

 9   had quoted you a service charge?

10        A.   (No audible response.)

11        MS. FLINSPACH:  Did you ever say anything about that

12   you were mad because they wanted to charge you (to

13   Mr. Flinspach)?

14        MR. FLINSPACH:  (Inaudible.)

15        THE COURT:  Mr. Flinspach, I need you to speak right

16   into the telephone.

17        MR. FLINSPACH:  Well, I think I remember someone saying

18   what they was gonna charge us if they had to work on the

19   line, and I knew the amount was ridiculous because it was a

20   certain amount for one individual and there were three

21   working on it, and that was ridiculous.  I wouldn't have

22   paid that.

23        THE COURT:  Okay.

24        MR. FLINSPACH:  It wasn't even -- it wasn't right.

25        MS. FLINSPACH:  I think he understood that they wanted
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 1   to charge $80 a man an hour, so it would be like $240 an

 2   hour for them to come and look at the line.  And he may have

 3   said something about that.  I don't know.  But the only time

 4   I had a conversation about that was with Duncan when he told

 5   me that no.  He said I'll leave a memo at the office and

 6   we'll take care of it, so.

 7        Q.   (BY MS. SLAWSON) Do you recall that when you would

 8   call in complaining of trouble on your line, that South

 9   Central would check the line to the point of demarcation in

10   Modena?

11        A.   Can you please repeat that.

12        Q.   Do you recall that when you would call in about a

13   trouble on your line, that South Central would go out and

14   check your line at the point of demarcation in Modena?

15        A.   Well, we never did know when they did that.  We

16   didn't know whether they did it or when they were coming or,

17   you know, because ordinarily it wasn't to their line of

18   demarcation which they called it.  It was usually a broken

19   line.  And it didn't do any good for them to go to Modena

20   and check their little box because that wasn't usually the

21   problem.

22        THE COURT:  So did they ever go past the box and take a

23   look at the actual line to find out what the problem was?

24        MS. FLINSPACH:  I think there were times that we asked

25   them to come and look.  I think one time I think Weston even
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 1   said maybe I'll bring my four-wheeler out and I'll drive up

 2   the line and see if I can see something, so they did offer.

 3   But I don't know, I couldn't tell you if they ever found a

 4   problem or whether -- I think one time we thought maybe

 5   there was an insulator that was off or something like that,

 6   but usually my husband ended up fixing it.

 7        THE COURT:  Okay.  Let me just pause for just a minute

 8   Mrs. Slawson and ask you.  Is it -- is it your intention

 9   today to try to establish ownership just through course of

10   dealing?  Do you have any other information, documentation,

11   or evidence?

12        THE WITNESS:  We have the evidence that my witnesses

13   will provide about ownership, but I don't have documents

14   that show the ownership.  That's part of the problem is

15   that --

16        THE COURT:  Right.

17        MS. SLAWSON:  -- we're four years later.

18        THE COURT:  So -- so is the commission going to have to

19   make the decision solely on course of dealing.  Is that the

20   that the question?  I mean, that's my question.

21        THE WITNESS:  Well, I don't know that it's going to be

22   solely on course of dealing because you're gonna hear from

23   my witnesses that there's certain indicia of ownership and

24   it's not -- not, you know, it's subject to -- or it's

25   involved in the course of dealing, but there are certain
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 1   things that they permit and don't permit on lines that they

 2   own and certain things that they do and don't do on lines

 3   that they own.

 4        THE COURT:  Only.

 5        MS. SLAWSON:  And we'll have testimony on that.

 6        THE COURT:  And will they be able to testify clear back

 7   to what those policies were in 1977?

 8        MS. SLAWSON:  No.  They'll be able to testify to what

 9   those policies were back in 19, what, 1988.

10        THE COURT:  '88.  So eleven years later?

11        MS. SLAWSON:  Yeah.

12        THE COURT:  Okay.  And do you have the date on which

13   the tariff that first discussed customer-provided equipment

14   was put into place?

15        MS. SLAWSON:  No.  I know that the tariff dated 1988

16   that was approved by the commission discussed

17   customer-provided equipment.  We've -- the company has

18   searched its records for its old tariffs it didn't have, the

19   Public Service Commission doesn't have it and the Division

20   of Public Utilities doesn't have it.

21        THE COURT:  Okay.  But as of 1988, the tariff discussed

22   customer premising --

23        MS. SLAWSON:  Customer provided.

24        THE COURT:  -- customer-provided equipment?

25        MS. SLAWSON:  Yes.
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 1        THE COURT:  Okay.  Let me get to another issue that I

 2   know the commission is concerned about and you can certainly

 3   continue to ask --

 4        MS. SLAWSON:  Okay.

 5        THE COURT:  -- your questions, but I'm just not sure

 6   how much help this -- the -- the course of dealing is going

 7   to be because it really -- it goes both ways, you know.  So

 8   I think we just might be at a 50/50 situation there.

 9             But from what from what -- from what I understand,

10   the line at issue terminates at the ranch at a piece of

11   equipment that is at the house and that the utility has

12   stated to the Flinspachs that they own that.  And I'd like

13   to deal with that.

14        MS. SLAWSON:  Okay.  And I think that's contrary to the

15   evidence that you're gonna hear today.

16        THE COURT:  Okay.

17        MS. SLAWSON:  I don't think they claim an ownership

18   interest.

19        THE COURT:  So, Mrs. Flinspach, can you hear me?

20        MS. FLINSPACH:  Yes, I can.

21        THE COURT:  Okay.  Is there a piece of equipment on

22   your home where the line terminates?

23        MS. FLINSPACH:  Well, there's a power pole where the

24   telephone line comes off and comes to our home.

25        THE COURT:  Okay.  And what is on your home?  Where
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 1   does the line go when it reaches your home?  Does it go into

 2   some sort of box or piece of equipment there at your home?

 3        MS. FLINSPACH:  No.  It just -- it's a line that comes

 4   in, the little box in the wall, and it connects to the

 5   telephone.

 6        THE COURT:  Okay.  So who -- where did that box in the

 7   wall come from?  Did Mr. Flinspach put that in the home?

 8        MS. FLINSPACH:  No.  I think the telephone company

 9   installed that box and the box that's out there on the pole.

10   I think the box on the pole and then the box that's on the

11   outside of the house where, you know, the little line runs

12   into the house, I think they maintain that.

13        THE COURT:  Okay.  And is it your understanding that

14   those boxes were given to you along with the line or is it

15   your understanding that the telephone -- that those belonged

16   to the telephone company?

17        MS. FLINSPACH:  No.  If there was any problem with

18   them, the telephone company -- in fact, they just, oh, about

19   two months ago came and worked on the box that sat on the

20   pole.

21        THE COURT:  Okay.

22        MS. FLINSPACH:  They said that they -- they couldn't

23   get a replacement, but they were updating it a bit.

24        THE COURT:  Okay.

25             Do you want to pursue anything there with the
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 1   Flinspachs, Ms. Slawson?

 2        MS. FLINSPACH:  Do you want to say anything (to

 3   Mr. Flinspach)?

 4        MS. SLAWSON:  No.

 5        MR. FLINSPACH:  No.

 6        THE COURT:  Okay.  I'm sorry to have interrupted you.

 7   Please go ahead and do whatever.

 8        Q.   (BY MS. SLAWSON) Okay.  I just wanted to maybe

 9   move on to the events that happened in January that led to

10   the culmination of this complaint I think.

11        THE COURT:  Are those going to help with the question

12   of ownership?  Because I don't want to talk about threats or

13   fears and things like that.  If there's a problem there,

14   it's a police matter.  It's not a commission matter.

15        MS. SLAWSON:  Well, I think, I mean, are you -- are you

16   not gonna allow me to put on evidence of the conversation

17   that happened on January 25th?

18        THE COURT:  I will if they go to ownership, but I'm

19   trying to figure out who owns the line.

20        MS. SLAWSON:  Right.  And I think I would argue that

21   these -- they go to ownership because they show the course

22   of dealings between the parties which also goes to

23   ownership.

24        THE COURT:  I'll give you a few minutes, but I think

25   we've had quite a lot of discussion on course of ownership
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 1   and I'm not sure how helpful it is.  So I'd ask you to make

 2   it brief.

 3        MS. SLAWSON:  Well, I mean, with all due respect,

 4   ownership is the issue in this case, so --

 5        THE COURT:  Correct.  And I'm not sure that --

 6        MS. SLAWSON:  -- put on as much evidence as we have.

 7        THE COURT:  I'm not sure that course of dealing is

 8   going to be particularly helpful in making that

 9   determination.  As I said, it cuts both ways --

10        MS. SLAWSON:  Right.

11        THE COURT:  -- in this case.

12        MS. SLAWSON:  But if the preponderance of the evidence

13   shows that it's -- the course of dealing shows that it's

14   owned by the Flinspachs, then we need to be able to put on

15   that preponderance of evidence.

16        THE COURT:  You may proceed, but I may cut you off.

17        MS. SLAWSON:  Thank you.

18        THE COURT:  Please go ahead.

19        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you go to the

20   central office of South Central on January 25th of 2017?

21        MS. FLINSPACH:  It's not -- I don't know that he can

22   hear you, but it's not their office.  It's a little place

23   out here at Beryl where they keep some equipment.  I don't

24   know whether they call it an office or not, but it's a

25   little building.
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 1        Q.   And Mr. Flinspach went there on January 25th?

 2        A.   I -- I'd have to look, but I think he did, yes.

 3        Q.   And can you ask him and maybe he could answer.

 4        A.   Did you go out there to the thing the 25th of

 5   January?  Is that when you talked to the guy out there (to

 6   Mr. Flinspach)?

 7        MR. FLINSPACH:  Yeah, I guess.

 8        Q.   (BY MS. SLAWSON) Are you unsure of the date or are

 9   you unsure of the fact that you went to the --

10        MS. FLINSPACH:  Yeah.  We'll just have to -- there's so

11   many that I'd have to look back.  We did document when he

12   went out there, but I'd have to look here on my papers to

13   see that they -- because there were -- there were two or

14   three times that -- there were, I think, one that I was with

15   him and another time he was by himself.

16        Q.   (BY MS. SLAWSON) In the formal complaint that you

17   filed in this matter you indicated that you -- that you --

18   "On January 25th I, Richard, went to Beryl to talk with

19   Weston and Roy to ask why they hadn't come on the 24th."

20             Do you remember that, Mr. Flinspach?

21        A.   Yes.

22        MS. FLINSPACH:  Yes.

23        Q.   (BY MS. SLAWSON) And were you angry when you

24   visited the office that day?

25        MS. FLINSPACH:  Were you angry (to Mr. Flinspach)?
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 1        MR. FLINSPACH:  I was angry to make an appointment with

 2   these guys and then I had to check with them two weeks

 3   after.  They said well, I forgot to tell him.  And the

 4   second time it was three weeks and I got -- and I was upset,

 5   yes.

 6        Q.   (BY MS. SLAWSON) And you say you had made an

 7   appointment, but isn't it true that Duncan had told you he'd

 8   have the guys come out when they had spare time?

 9        MS. FLINSPACH:  I recall what we put in the statement

10   and he actually went out there that day and told the boys to

11   put Duncan on the line.  And he said I'm headed out that way

12   and we'll -- I'll send the boys right out.  Well, he came

13   back and we waited all day, because his understanding was

14   they were coming out to help him that day, yes.

15        Q.   (BY MS. SLAWSON) And -- and I believe Duncan

16   called you, Ms. Flinspach, later and said no, you

17   misunderstood, we didn't have an appointment.  Is that

18   correct?

19        A.   No.  No.  I don't think he did.

20        Q.   He didn't call --

21        A.   He didn't say we didn't have an appointment, no.

22        Q.   He didn't call and leave a message on your cell

23   phone?

24        THE COURT:  I'm -- I'm trying to understand how this

25   goes to ownership, Ms. Slawson.  I know that there was
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 1   conversation.

 2        MS. FLINSPACH:  Yeah.

 3        THE COURT:  I know that there was some agreement that

 4   SCUTA would help.  I'm not sure that the timing is relevant.

 5   Can you help me?

 6        MS. SLAWSON:  Yeah.  I'm struggling with the issue of

 7   ownership too because both parties testify -- or South

 8   Central will testify, but in their -- in their documents

 9   have indicated that there doesn't seem to be a dispute on

10   ownership.  The Flinspachs say they own the line and South

11   Central says they own the line.  And so I start to --

12        THE COURT:  I have to disagree with you there.  The

13   Flinspachs have not stated here or in anything that they've

14   filed that they own the line.  And they have actually

15   questioned when SCUTA put into place these provisions

16   that -- that assigned them ownership and, therefore, made

17   them ineligible for assistance.  So I'm not going to accept

18   any proffer today that there's no dispute on ownership.

19   There is a dispute on ownership.

20        MS. SLAWSON:  Okay.  And I guess we'll have to look at

21   the record.  I thought that the Flinspachs here today said

22   that they believe they own the line.

23        THE COURT:  No.  You said that and I said please don't

24   lead.

25        MS. SLAWSON:  Right.  And then I asked followup
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 1   questions and they said yeah.  I thought they said that, but

 2   we can --

 3        THE COURT:  They said that they had sole use of the

 4   line and that they didn't suppose anybody else would have

 5   had the right to come in and remove it except maybe the

 6   telephone company.

 7        MS. SLAWSON:  Okay.  Well, maybe give me just a minute.

 8        THE COURT:  Uh-huh.

 9        MS. SLAWSON:  Thanks.

10             (Pause in the proceedings.)

11        MS. FLINSPACH:  Hello.

12        THE COURT:  Yes.  We're just pausing for a moment.

13        MS. FLINSPACH:  Okay.  We were just making sure that we

14   weren't -- didn't lose our line.

15        THE COURT:  Yeah.  We're still okay.  Stay with us.

16        MS. SLAWSON:  I don't have any other questions for the

17   Flinspachs.

18        THE COURT:  Okay.  Mrs. Flinspach.

19        MS. FLINSPACH:  Yes.

20        THE COURT:  The telephone company doesn't have any

21   other questions for you.  Is there anything now at this

22   point that you would like to clarify or further explain

23   before we go to the telephone company's witnesses?

24        MS. FLINSPACH:  No.  Only to say that, you know, it

25   really hasn't been a bad relationship.  We -- we worked with
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 1   them and until just lately when we got this contention over

 2   the line, I can't say that our relationship has been bad

 3   with them.

 4        THE COURT:  Okay.

 5        MS. FLINSPACH:  We've had a few things where they

 6   didn't want to come out and do certain things, but we've

 7   managed.  But it isn't like we -- we have hate towards them

 8   or anything, so.

 9        THE COURT:  Okay.

10        MS. FLINSPACH:  Anyway.

11        THE COURT:  Thank you.

12        MS. FLINSPACH:  We enjoy having the telephone and we

13   would like to have it again.  So that's about all I can say.

14        THE COURT:  Okay.  Thank you.  And you've -- you've

15   continued to pay your monthly fees even though you don't --

16   haven't had service; is that correct?

17        MS. FLINSPACH:  That's correct.

18        THE COURT:  Okay.

19        MS. SLAWSON:  South Central would like to call Kerry

20   Alvey to the stand or wherever you'd like him.

21        THE COURT:  He can stay right there.

22             Mr. Alvey, do you swear to tell the truth today?

23        MR. ALVEY:  Yes.

24        THE COURT:  And will you spell your name for me please.

25        MR. ALVEY:  It's Kerry, K-e-r-r-y; Alvey, A-l-v-e-y.
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 1        THE COURT:  Thank you.

 2                           EXAMINATION

 3   BY MS. SLAWSON:

 4        Q.   Mr. Alvey, are you employed by South Central Utah

 5   Telephone?

 6        A.   Yes, I am.

 7        Q.   And what is your position with the company?

 8        A.   I'm the Vice-president of Operations.

 9        Q.   How long have you been with the company?

10        A.   I've been -- in September this year will be 33

11   years.

12        Q.   Okay.  And is South Central a rate of return

13   regulated company?

14        A.   It is.

15        Q.   And is the company a carrier of last resort?

16        A.   Yes.

17        Q.   Is it your -- based on your experience, does that

18   mean that South Central is obligated to provided service to

19   every last person in a service territory?

20        A.   It is not.  We -- we will provide service to

21   everyone if they live outside of the area where we have

22   facilities built.  If they're willing to -- to help pay and

23   aid construction, then we will build facilities to them and

24   provide service.

25        Q.   Okay.  In your position are you familiar with
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 1   South Central's tariff?

 2        A.   Yes.

 3        Q.   And have you reviewed South Central's records in

 4   preparation for this hearing?

 5        A.   I have.

 6        Q.   Were you able to find South Central tariff from

 7   1977?

 8        A.   I could not.

 9        Q.   What is the earliest tariff you were able to

10   locate?

11        A.   It's the tariff from 1988.

12        Q.   Okay.  And -- and why -- do you have any reason

13   for why you weren't able to locate the earlier tariff?

14        A.   I think just time frame and records have been lost

15   from that time.

16        MS. SLAWSON:  Okay.  I have some tariff pages that I'd

17   like Mr. Alvey to identify.  May I approach?

18        THE COURT:  Of course.

19        MS. SLAWSON:  Would you prefer that we mark each

20   section separately or just mark it as one?

21        THE COURT:  Let's mark it as one.  I think that makes

22   sense.  We'll mark this as Exhibit 1.

23                  (Exhibit 1 marked.)

24        Q.   (BY MS. SLAWSON) All right, Mr. Alvey.  I've

25   handed you what's been marked as Exhibit 1.  Can you
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 1   identify these pages?

 2        A.   Yes.  These are pages from our tariff.

 3        Q.   Okay.  And I'd like to start with the first page

 4   of that exhibit which would be sheet No. 7.

 5        THE COURT:  Just a moment.  Is this the 1988 tariff?

 6        THE WITNESS:  Yes.

 7        THE COURT:  Okay.  Thank you.

 8        Q.   (BY MS. SLAWSON) Sheet No. 7.  There's a

 9   definition for customer-provided equipment.  Do you see that

10   there?

11        A.   Yes.

12        Q.   And do you have any independent recollection or

13   knowledge of when this concept was introduced into the

14   tariff?

15        A.   I do not other than this -- as long as I've been

16   employed with South Central, this has been the definition.

17        Q.   Okay.  And would you just read the definition for

18   the record.

19        A.   "Customer provided equipment.  Devices apparatus

20   and their associated wiring provided by a subscriber for use

21   with facilities furnished by the company."

22        THE COURT:  And when were you employed by SCUTA?

23        THE WITNESS:  I began in 1985.

24        THE COURT:  Okay.  Thank you.

25        Q.   (BY MS. SLAWSON) Okay.  And then turning to sheet
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 1   No. 44 which is the third page of the exhibit I gave you

 2   right there, I believe you had testified a moment ago about

 3   construction charges and you've explained to us that a --

 4   when would a construction charge be appropriate?

 5        A.   Any time that we're extending facilities beyond

 6   existing facilities --

 7        Q.   Okay.

 8        A.   -- to a customer.

 9        Q.   And to your knowledge, did the Flinspachs pay a

10   construction charge or line extension charge to South

11   Central?

12        A.   I have no knowledge of that charge.

13        Q.   Okay.  And also looking on page 44, sheet 44 of

14   the -- of the exhibit there -- sorry.  Just trying to find

15   the right.

16             Look on page -- original sheet 50.

17        A.   (Witness complies.)

18        Q.   The heading of this section is Connection With

19   Subscriber-Owned Equipment.  Do you see the general

20   conditions?

21        A.   Yes.

22        Q.   The tariff indicates the company shall not be

23   responsible for the installation, operation, maintenance of

24   any CPE.  Do you see that in the second paragraph there?

25        A.   Yes.
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 1        Q.   Based on your experience with the company, has

 2   that been the policy of the company during your employment?

 3        A.   Yes, it has.

 4        MS. SLAWSON:  May I approach?  I have another exhibit.

 5        THE COURT:  Yes.  I just have a question then.

 6             So do you dispute that the company provided

 7   service on the line for 20 years from 1977 forward?  It

 8   appears that had it done so, it would have been contrary to

 9   this tariff provision.

10        THE WITNESS:  No.  I don't know dispute that we helped

11   the Flinspachs, but it was -- started out with the local

12   employee, and Mr. Flinspach mentioned Carlos Terry.  And he

13   was employed there when I -- when I started, and it was just

14   a local person helping them.

15        THE COURT:  So did you waive this tariff provision "The

16   customer shall be responsible for the payment of all company

17   charges for visits by the company to the customer premises?"

18   You waived that?

19        THE WITNESS:  Well, I'm not -- I'm not sure that it was

20   ever --

21        THE COURT:  Because either you waived that or you own

22   the line.

23        THE WITNESS:  Well, we -- we waived it because we never

24   charged them.

25        THE COURT:  Or you own the line.
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 1        THE WITNESS:  Right.  And we --

 2        THE COURT:  One or the other.

 3        THE WITNESS:  -- we -- we waived it.

 4        THE COURT:  And what is your evidence for that?  Simply

 5   your own personal recollection?

 6        THE WITNESS:  My -- my --

 7        THE COURT:  Or are you saying we must have because --

 8        THE WITNESS:  No.

 9        THE COURT:  -- we absolutely don't own the line?

10        THE WITNESS:  No.  My personal recollection speaking

11   with Carlos Terry as a -- as a fellow employee in those days

12   and him discussing just as a good neighbor helping these

13   people out, that he went out and helped them and we didn't

14   charge them for it.

15        THE COURT:  And is Carlos not available?

16        THE WITNESS:  Carlos passed away --

17        THE COURT:  Passed away.

18        THE WITNESS:  -- five years ago.

19        THE COURT:  Uh-huh.  Have you ever waived that

20   provision for any other customer?

21        THE WITNESS:  I -- I don't have any knowledge of that.

22   We may have, but I don't -- I can't say.  I don't have any

23   first-hand knowledge of it.

24        THE COURT:  Thank you.

25        MS. SLAWSON:  Exhibit 2.  Mark this as Exhibit 2.
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 1                  (Exhibit 2 marked.)

 2        Q.   (BY MS. SLAWSON) I'm showing you what's been

 3   marked as Exhibit 2.  Are you familiar with this photograph?

 4        A.   Yes.

 5        Q.   And what is that a picture of?

 6        A.   That's our demarcation point in Modena and the

 7   point where the -- Mrs. Flinspach's line connects to our

 8   network.

 9        Q.   Okay.  Mr. and Mrs. Flinspach testified here today

10   that they had repaired the line on numerous occasions over

11   the past 40 years.  Did you hear that?

12        A.   Yes.

13        Q.   Does South Central allow its customers to repair

14   South Central network facilities?

15        A.   We do not.

16        Q.   Have you ever had a South Central customer

17   indicate to you they've repaired a break even though you

18   didn't authorize them to do that?

19        A.   We have had customers who have notified us that

20   they've cut maybe their bury drop into their property and --

21   but that we shouldn't worry about it because they fixed it

22   and it's taken care of.

23        Q.   And what is your standard procedure in those

24   instances?

25        A.   We usually go out there and dig it up because
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 1   their method of repair will soon fail and so we repair it

 2   correctly.

 3        Q.   And do you have any knowledge, when Mr. Flinspach

 4   and his wife reported to South Central that they had

 5   repaired a portion of the Flinspach line, did South Central

 6   send its technician out to inspect or replace that repair?

 7        A.   We did not.

 8        Q.   And why not?

 9        A.   Because we've always assumed it's their line and

10   they have ownership of it and so they can do whatever they

11   want to do with that line.

12        Q.   Are you familiar with the route of the Flinspachs'

13   line?

14        A.   I am.

15        Q.   And does it follow the county road up to the

16   Flinspachs' home?

17        A.   There are sections where it follows the road, but

18   there are also sections where it's up to a quarter of a mile

19   away from the road.

20        Q.   And how would you get to that part of the line?

21        A.   We would walk.

22        Q.   Does South Central have any rights-of-way on that

23   route?

24        A.   We do not.

25        Q.   And I believe the Flinspachs' line is aerial the
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 1   entire 5.2 miles?

 2        A.   It is.  It's an aerial line built on the power

 3   company's power poles.

 4        Q.   And do you have any pole attachment agreement with

 5   the power company?

 6        A.   We do not.

 7        Q.   Did you contact the power company to attach this

 8   line to their poles?

 9        A.   We did not.

10        Q.   Do you have any permission from the power company

11   to go on their poles?

12        A.   We do not.

13        THE COURT:  So just on that point, let me just put on

14   the record that I have reviewed the power company's tariff.

15   It does not require a pole attachment agreement.

16        Q.   (BY MS. SLAWSON) Do you have any experience with

17   Dixie Escalante and pole attachments?

18        A.   We -- we do.  It's been several years ago.  I

19   don't recall the exact date, but we had severe flooding out

20   in that area and some of our pedestals were under water and

21   service was out to customers, and we contacted the power

22   company to see if we could attach aerial cables to their

23   power poles and we were told that they do not allow any

24   attachments to their power poles.

25        Q.   Okay.  As I understand, the open wire is -- is on
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 1   the same line as the power attachment; is that correct?

 2        A.   That's correct.

 3        Q.   And would it be above the power line or below the

 4   power line?

 5        A.   Below the power line.

 6        Q.   And do you have experience in working on open

 7   wires that are below -- located below a power line?

 8        A.   Yes.

 9        Q.   What can you tell us about that, those types of

10   attachments?

11        A.   It can be dangerous to work on those lines because

12   of the power inducted on the open wire lines from the power

13   line.  So if you're not -- if you're not familiar and know

14   the safety precautions to take, it can be dangerous to work

15   on.

16        Q.   Okay.  You might get electrocuted; right?

17        A.   You might get electrocuted, yes.

18        Q.   Have you prepared -- have you prepared an estimate

19   for replacing the obsolete open wire from Modena to the

20   Flinspachs' home?

21        A.   Yeah.

22        Q.   And what is the approximate cost to hang that

23   aerial plan?

24        A.   Depending on whether it's buried or aerial, it is

25   between 102 and $140,000.
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 1        Q.   And if you hung it aerially, you would have to get

 2   permission from Dixie Escalante Power; is that correct?

 3        A.   That's correct.

 4        Q.   And does the aerial estimation include make-ready

 5   work for Dixie's poles?

 6        A.   No, it does not.

 7        Q.   And under either scenario I guess, whether you did

 8   aerially or buried fiber, you would have to get

 9   rights-of-way; is that correct?

10        A.   That's correct.  The majority of the route is over

11   BLM land and we would either aerial or bury.  We'd have to

12   get a right-of-way from BLM.

13        Q.   And are you -- are you familiar with the current

14   damages to the Flinspachs' line?

15        A.   I am.

16        Q.   And does South Central own or have access to

17   materials to repair that line?

18        A.   We do not.

19        Q.   Why is that?

20        A.   We don't -- we don't have any of those facilities.

21   It's been stated that Mr. Flinspach --

22        THE COURT:  Just a moment.  Mr. and Mrs. Flinspach, we

23   can hear you chatting just a little bit in the background

24   and I need you to stop --

25        MS. FLINSPACH:  Oh.  I'm sorry.
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 1        THE COURT:  -- please.

 2        MS. FLINSPACH:  Okay.  I'm sorry.

 3        THE COURT:  Okay.  Thank you.

 4        MS. FLINSPACH:  We can't hear everything that's going

 5   on there with you very well, and so we thought maybe you

 6   were clear away from our phone.

 7        THE COURT:  Okay.  So whenever you can't hear, you need

 8   to let me know; all right?

 9        MS. FLINSPACH:  Okay.  We haven't heard testimony

10   from --

11        THE COURT:  Okay.  So let me just --

12        THE WITNESS:  -- on the phone company.  We can't --

13        THE COURT:  -- summarize.

14        MS. FLINSPACH:  That's the reason we were all getting

15   ready to leave.  Because we thought we were through.

16        THE COURT:  Okay.  Let me summarize.  Mr. Alvey is

17   testifying.  I've taken into evidence portions of the

18   company's 1988 tariff that discusses customer-provided

19   equipment and the company's obligation or lack of obligation

20   to assist with maintenance.

21             Mr. Alvey has stated that the company has always

22   assumed that the line was yours.  He's testified that the

23   company has no rights-of-way on the line, no pole attachment

24   agreements, and that in order to repair the line, the

25   company would need to put in place those legal rights.
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 1        MS. FLINSPACH:  Legal meaning an agreement that we

 2   would pay for repairs?  Is that it?

 3        THE COURT:  No.  An agreement with Dixie Escalante that

 4   it can use the power lines and an agreement with the Bureau

 5   of Land Management?

 6        THE WITNESS:  Yes.

 7        THE COURT:  That it can have use of that land to access

 8   your property.

 9        MS. FLINSPACH:  Oh.  To actually get on it for repairs.

10   Is that what you're saying?

11        THE COURT:  And to place equipment there.

12             So, Mr. Alvey, I'm just confused because the

13   company has worked on this line apparently without

14   rights-of-way and without pole attachment agreements.  You

15   seem to say that's a big, big problem and, yet, in the past

16   it apparently has not been a big, big problem.  Can you help

17   me with that?

18        THE WITNESS:  Well, since we didn't have ownership of

19   the line, we were acting as just good neighbors helping.

20   And -- and if we assume ownership or build a new line, we

21   can't do that without having the proper permits and

22   authority in place.

23        THE COURT:  So if you -- if you acknowledge that you

24   own the line, then you would have been trespassing; is that

25   what you're saying?  But if you disclaim ownership of the
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 1   line, then your past actions would not be trespassing?  I

 2   mean, what is it that you're saying?

 3        THE WITNESS:  Well, I'm saying if we -- if we own the

 4   line, we'll be trespassing.  We weren't -- we weren't aware

 5   if Mr. Flinspach had those right-of-ways in place because

 6   we -- we believe it was his line and for him to build that

 7   line, we believe that he had to go through the same steps

 8   for right-of-ways that we would have to.

 9        THE COURT:  And you didn't ensure that taking place

10   before working on the line?

11        THE WITNESS:  No.

12        THE COURT:  Why not?

13        THE WITNESS:  I'm not aware of that.  I mean, I don't

14   know.  I was not out there working on the line, so it's just

15   we -- we -- we have helped them and --

16        THE COURT:  Is it not possible that in 1977 when the

17   world was a much simpler place everybody simply said let's

18   get you connected and got it done and there was simply no

19   formal agreement as to any of these issues?  That's really

20   what I'm hearing.

21        THE WITNESS:  And I have no idea because I was not

22   involved in it in 1977, so.

23        THE COURT:  Are you familiar with the breakup of AT&T

24   in the 1980s?

25        THE WITNESS:  Yes.
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 1        THE COURT:  Is it your understanding that prior to the

 2   breakup of AT&T, telephone companies owned absolutely every

 3   piece of a connection, including the telephone that was in a

 4   customer's home?

 5        THE WITNESS:  Yes.

 6        THE COURT:  And that prior to the breakup of AT&T,

 7   there was no such thing as customer-provided equipment?

 8        THE WITNESS:  I believe that's the case, yes.

 9        THE COURT:  And that would have been -- 1977 was prior

10   to the breakup of AT&T; is that correct?

11        THE WITNESS:  Yes.

12        THE COURT:  Thank you.

13        Q.   (BY MS. SLAWSON) Mr. Alvey, is this a -- is the

14   Flinspach situation a usual situation?

15        A.   It is not.

16        Q.   Would you say, in your experience, it is an

17   unusual situation?

18        A.   Yes.

19        Q.   Do you have recollection of any other times when

20   you have scrapped -- well, first of all, do you know if the

21   line that was -- facilities that were constructed up the

22   canyon were made -- or were constructed from scrap line from

23   South Central?

24        A.   I -- I don't have any direct knowledge of that.

25        Q.   Okay.  If it had been scrapped, as Mr. Flinspach
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 1   indicated from South Central, do you have knowledge of other

 2   incidents where this has happened with South Central?

 3        A.   I have knowledge of other lines that were scrapped

 4   and we -- we let either a contractor or an individual come

 5   in and scrap the line for -- for the scrap and then they did

 6   with it what they -- what they wanted.

 7        Q.   But they didn't, in that instance, use it to build

 8   a 5.2 mile line?

 9        A.   No.  No.  They did not.

10        Q.   Okay.  And since you've been with the company in

11   1984 --

12        A.   -5.

13        Q.   -- '85, the point between the demarcation and the

14   Flinspachs' home, the line between the demarcation and the

15   Flinspachs' home was known by you --

16        A.   Yes.

17        Q.   -- to be the Flinspachs' property; correct?

18        A.   Yes.  Yes.

19        Q.   And do you know when the demarcation point was

20   installed?

21        A.   I -- I don't have any knowledge of that.  It's

22   always been there.

23        Q.   Okay.

24        A.   As far as I know.

25        Q.   Are any of the facilities that were used to
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 1   construct the 5.2 mile line in South Central's rate base?

 2        A.   No.

 3        Q.   And before they were scrapped -- or since the time

 4   they were scrapped, were they in South Central's rate base?

 5        A.   No.  Not since the time it was scrapped.

 6        THE COURT:  How do you know that if you weren't with

 7   the company at the time?

 8        THE WITNESS:  I -- I don't have any direct knowledge.

 9   I know it's our standard practice that as we -- when we

10   abandon facilities, they are taken out of the -- out of the

11   rate base.

12        THE COURT:  Thank you.

13        Q.   (BY MS. SLAWSON) And, Kerry, how long has South

14   Central been providing telephone service?

15        A.   Since 1955 I believe.

16        Q.   Okay.  And at any point was this property AT&T

17   property?

18        A.   I don't believe so.

19        Q.   And -- and the Modena exchange, is that a facility

20   that South Central constructed?

21        A.   Yes.

22        Q.   Okay.  And it was never owned by another telephone

23   company?

24        A.   No.

25        Q.   Okay.
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 1             I don't have any other questions for Mr. Alvey.

 2        THE COURT:  Nor do I.

 3             Mrs. Flinspach, do you have any questions for

 4   Mr. Alvey?

 5        MS. FLINSPACH:  You know what.  We didn't hear

 6   everything, but all I'd like to say is I appreciate your

 7   help in trying to resolve this for us, because we don't have

 8   knowledge of all of the tariffs and the history of the

 9   telephone company.  And we were interested to see when --

10   whether it changed so that we were not entitled to any help

11   from the company because I don't know.  I think probably

12   when my husband initially talked to them, it was yeah, if

13   you guys need a telephone, we have this line available

14   and -- they were trying to do a customer service kind of a

15   thing.

16        THE COURT:  Okay.

17        MS. FLINSPACH:  And --

18        THE COURT:  So let me -- let me stop you.

19        MS. FLINSPACH:  I think it was just a --

20        THE COURT:  I -- I need to stop you.  I'm going to give

21   you a chance to sum up at the end, so right now if you don't

22   have any questions for Mr. Alvey, then we're gonna go ahead

23   to the next witness.  I -- I'm --

24        MS. FLINSPACH:  Oh.  I'm sorry.

25        THE COURT:  It's all right.
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 1        MS. FLINSPACH:  I thought he was through.

 2        THE COURT:  It's -- I feel like it's important that you

 3   hear what these witness have to say, but I'm going to leave

 4   that to you.  If you don't interrupt and say that you can't

 5   hear, I'm just gonna keep going; okay?

 6        MS. FLINSPACH:  Okay.

 7        THE COURT:  Okay.

 8        MS. FLINSPACH:  All right.  There were some of it I

 9   could hear and I won't interrupt in the future.

10        THE COURT:  Okay.  Very good.

11        MS. SLAWSON:  I'd like to next call Weston Bishop.

12        THE COURT:  Mr. Bishop, do you swear to tell the truth

13   today?

14        MR. BISHOP:  I do.

15                           EXAMINATION

16   BY MS. SLAWSON:

17        Q.   Mr. Bishop, are you employed by South Central

18   Telephone?

19        A.   I am.

20        Q.   What is your position with the company?

21        A.   I am an I&R technician in the west area.

22        Q.   And can you tell us what I&R technician means?

23        A.   Install repair and splicing.

24        Q.   Okay.  And so that would also be a description of

25   what you do?
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 1        A.   Correct.  Yes.

 2        Q.   Okay.  And who do you report to?

 3        A.   I report to Duncan Reid.

 4        Q.   Okay.  And did I ask you how long you've been with

 5   the company?  Sorry.

 6        A.   Twenty-one years this September.

 7        Q.   Okay.  Do you know Mr. and Mrs. Flinspach?

 8        A.   I do.

 9        Q.   And do you know where they live?

10        A.   Yes, I do.

11        Q.   Do they have telephone service with South Central?

12        A.   They have service with us.

13        Q.   Okay.  And you heard Mrs. Flinspach -- do you --

14   do you know who constructed the 5.2 mile line from Modena to

15   the Flinspachs' house?

16        A.   Just with speaking with Mr. Flinspach, it was my

17   understanding that he and his friends from the railroad

18   constructed the line.

19        Q.   Okay.  And looking at Exhibit 2, is this where the

20   Flinspachs' line connects to South Central's network?

21        A.   That is.

22        Q.   And where is -- and what do you call that?

23        A.   That is -- that's the D mark or demarcation of

24   service where South Central ends and Flinspachs' would

25   begin.
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 1        Q.   And where is that located?

 2        A.   That's in Modena about five miles away from their

 3   ranch.

 4        Q.   During your employment with the company, has South

 5   Central been obligated to provide maintenance and repair on

 6   the line?

 7        A.   No.  We -- we've helped him on the line for a

 8   favor or just to be helpful to Mike and Colleen.

 9        Q.   But was it your understanding that you were not

10   obligated to do that?

11        A.   No.  No.  We were asked to help.

12        Q.   And how did you come to the understanding that you

13   were not obligated to do that?

14        A.   This D mark.  Early on in my career I -- I learned

15   about this D mark through Carlos Terry.

16        Q.   And what did Carlos Terry tell you?

17        A.   That from Modena up to the Flinspachs' ranch was

18   all open wire and it was customer owned, as I understood

19   from Carlos.

20        Q.   And maybe it might be helpful right now just --

21   can you just describe for me generally what open wire is?

22        A.   It's a pair of wires with no coating on the

23   outside or insulation.  They're operated by a distance and

24   so they don't touch each other or short out, and it's --

25   it's just an older, antiquated way to service a telephone
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 1   line that we used to use in the industry.

 2        Q.   And does South Central install open wire

 3   facilities today?

 4        A.   No, we don't.

 5        Q.   I believe you indicated that you have on occasion

 6   done repair or maintenance on the Flinspachs' line; is that

 7   correct?

 8        A.   I have done repair on their line, yes.

 9        Q.   Okay.

10        A.   Back in the late '90s, early 2000s, when I first

11   started with a large snowstorm I have helped out with a

12   request from my supervisor, Carlos Terry, to go out and help

13   Richard and -- Mike and Colleen out.

14        Q.   And did you have permission from the Dixie

15   Escalante Power Company to go on their poles?

16        A.   No.  Not that I know of.  I just was out there

17   helping replace or put together the broken line due to the

18   snowstorm.

19        Q.   And so it's possible that you would have been

20   trespassing?

21        A.   Correct, yes.  I did not check with them.

22        Q.   And before South Central installs its own

23   facilities on a pole that is not owned by South Central, is

24   it -- what's the standard procedure, to your knowledge?

25        A.   We will have some kind of a pole agreement and in
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 1   our job packet it will even have the company we're agreeing

 2   with and some type of identification numbers on the job

 3   packet that we're billing.

 4        Q.   Okay.  And before you install South Central

 5   communication facilities, do you obtain rights-of-way from

 6   the appropriate owners over whom you're crossing?

 7        A.   Yes.  I -- the engineers take care of that.

 8        Q.   Okay.

 9        A.   And it would be in our job packet and we would be

10   able to see that right-of-way whether it be state, BLM, is

11   in the job packet generally.

12        Q.   Before you?

13        A.   Before we start construction.

14        Q.   Okay.  If it's your testimony that South Central

15   was not obligated to make repairs on the Flinspachs' line,

16   why did you do it?

17        A.   I was, first of all, asked by my supervisor to be

18   helpful or do what we could to be neighborly.  We all live

19   in the same valley and we know each other.

20        Q.   Okay.  In your position as the I&R technician for

21   South Central, do you from time to time perform routine

22   maintenance on South Central's facilities and network?

23        A.   Yeah.  Of course.

24        MS. FLINSPACH:  We can't hear you.

25        THE COURT:  The question is whether Mr. Bishop provides
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 1   routine maintenance on SCUTA's facilities on its network

 2   facilities.

 3        THE WITNESS:  Yes, we do.  In aerial cases if we have

 4   an area that we believe is subject to fall down with a storm

 5   or wind, we will take care of those, but we oftentimes do

 6   keep an eye on all of our lines and maintain them.

 7        Q.   (BY MS. SLAWSON) And in your 20 years of working

 8   for South Central, did you ever perform any routine

 9   maintenance on the Flinspachs' line?

10        A.   No.

11        Q.   So each time you've indicated that you've been out

12   to the line before, and so that would have been in response

13   to what?

14        A.   Could you state that one more time.

15        Q.   Yeah.  Why -- you didn't do routine maintenance on

16   the Flinspachs' line; correct?

17        A.   Correct.

18        Q.   Okay.  Why would you go out to their line then?

19        A.   If they had called in or needed help with, you

20   know, I would say a very large snowstorm or a catastrophe

21   and they needed some help and -- South Central obviously

22   offered to help them out through my supervisor.

23        Q.   During your employment with South Central, have

24   you ever worked on the Flinspachs' line without being

25   specifically asked to by Mr. Flinspach or --
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 1        A.   No.

 2        Q.   -- your supervisor?  Okay.

 3             During your employment with South Central, did

 4   Mr. Flinspach ever approach you individually and ask you

 5   personally to perform work on his line?

 6        A.   He did.  After one of the snowstorms he knew that

 7   I could climb poles, and that was important due to the

 8   distance off the road.  He mentioned that he ought to get me

 9   to come out there and do some maintenance, fix it up, after

10   hours.

11        Q.   And did he offer to pay you for that work?

12        A.   He did.

13        Q.   Did you do that for Mr. Flinspach?

14        A.   No.  I did not.  Conflict of interest and it is

15   dangerous to do it by yourself.

16        Q.   It's dangerous to do the work by yourself?

17        A.   Correct.  Yes.

18        Q.   Why is that?

19        A.   It is a remote area and climbing poles is

20   inherently dangerous.  But especially with open wire having

21   some power induction on it, then it can be dangerous.

22        Q.   So you couldn't use a bucket truck for all these

23   poles; is that right?

24        A.   You can't get a bucket truck to all the poles.

25        Q.   Okay.  During your -- your employment with South
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 1   Central, what is your experience with what happens when the

 2   Flinspachs report a trouble or a problem with their line?

 3        A.   What is our response when they call in or when

 4   they call us?

 5        Q.   Do they call you or do they call dispatch?

 6        A.   They would generally call dispatch, but lately

 7   they've been just trying to contact us personally.  But if

 8   there is a trouble came through dispatch, I go to the

 9   demarcation, I check the dial tone at that spot and either

10   let dispatch know to somehow contact.  Or if the Flinspachs

11   call in, to let them know that it is good at the

12   demarcation.

13             I have at times drove up to the ranch house and

14   let them know it's somewhere in your line and we're good at

15   the D mark.  Probably, I would say, 50-50 I'd either drive

16   up there or call in to dispatch.

17        Q.   Okay.  And have you personally had conversations

18   with Mr. or Mrs. Flinspach about charging them a service

19   charge for working on their line?

20        A.   I have -- I have not had a conversation with them

21   about how much it would be.  I did let them know that there

22   is gonna be a service charge if we're working on their line.

23        Q.   And what was their response?  Was that with Mr. or

24   Mrs. Flinspach or both?

25        A.   That was with Mr. Flinspach.
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 1        Q.   And what was his response?

 2        A.   Like he said earlier, he thought it was atrocious,

 3   that he wasn't gonna pay it.

 4        THE COURT:  Now, you testified that he objected to the

 5   amount, but you've just testified that you never told him

 6   the amount.

 7        THE WITNESS:  I did not tell him the amount.  He told

 8   me that what we were charging was too much.

 9        THE COURT:  So where did he get the amount; do you

10   know?

11        THE WITNESS:  I would guess when he called in to

12   dispatch.

13        THE COURT:  Thank you.

14        Q.   (BY MS. SLAWSON) But do you know?

15        A.   Pardon me?

16        Q.   Do you know where he got the amount?

17        A.   I don't know.  I would guess.  That was an

18   assumption I guess.

19        THE COURT:  Okay.  Thank you.

20        Q.   (BY MS. SLAWSON) Did there come a time recently

21   where you stopped doing what you would call favors for

22   Mr. Flinspach?

23        A.   We've always been willing to help out, and until

24   an altercation we had.  And I understand you don't want to

25   hear about that.
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 1        THE COURT:  Correct.

 2        THE WITNESS:  So until an altercation, we've always

 3   been willing to help out when we had time, if we were able

 4   to do something small or if I was asked by my manager, I

 5   would -- I would perform work when asked.

 6        Q.   (BY MS. SLAWSON) And as a result of the

 7   altercation, you no longer were willing to perform that --

 8   those favors; is that correct?

 9        A.   Yes.  That is correct.

10        Q.   Okay.  And is that -- why?  Why is that?

11        A.   Due to the verbal abuse and even threatening.

12        Q.   As a technician for South Central, do you ever

13   recall South Central allowing a customer to work on South

14   Central's facilities?

15        A.   No.

16        MS. SLAWSON:  I have no other questions for Mr. Bishop.

17        THE COURT:  Okay.  Mr. Bishop, tell me about the

18   equipment that's actually on the Flinspachs' ranch.  Is

19   there a pole?

20        THE WITNESS:  Yes, there's a pole.

21        THE COURT:  And is there a box on the pole?

22        THE WITNESS:  Yes, there is.

23        THE COURT:  And does SCUTA own that box?

24        THE WITNESS:  We do not.

25        THE COURT:  And what is the basis for your disclaiming
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 1   ownership of that box?  Did the Flinspachs purchase it?

 2        THE WITNESS:  To my knowledge, I don't -- I don't know.

 3        THE COURT:  Did the Flinspachs install that box?

 4        THE WITNESS:  That I also don't know.  I have put a

 5   cover on that box to be helpful, and so anything past the D

 6   mark is my understanding they own.

 7        THE COURT:  Okay.  But you have recently -- or when did

 8   you put a cover on this box?

 9        THE WITNESS:  This was in the fall.  The cows had broke

10   the cover off.  We had an extra one in our garage scrapyard.

11   When asked by -- I believe it was my supervisor who talked

12   to Mike and needed a new cover for it and I ran it up there.

13        THE COURT:  Did you charge them for this cover?

14        THE WITNESS:  I did not.

15        THE COURT:  Is there a box on their home?

16        THE WITNESS:  I believe there is a protecter box

17   covering that.

18        THE COURT:  Have you done work on that box?

19        THE WITNESS:  No.

20        THE COURT:  Do you know who installed that box?

21        THE WITNESS:  I do not.

22        THE COURT:  Thank you.

23             Mrs. Flinspach, do you have any questions for

24   Mr. Bishop?

25        MS. FLINSPACH:  I did have a question when he was
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 1   saying that my husband had asked him to work after hours.  I

 2   don't recall that, but it may have happened, but I don't

 3   know how long ago that was or whatever.

 4             And when they were asking where we got prices, it

 5   was from their dispatch, from their office in Escalante when

 6   they were talking about it with the $80 a man.  So that is

 7   where that -- where that cost came from and where he was

 8   using the information for -- for the excessive cost he

 9   thought.

10        THE COURT:  Okay.  Thank you.  And --

11        MS. FLINSPACH:  The other thing the boxes that are --

12   that they were putting out on the pole, they put one on the

13   box on the pole in Modena also to upgrade their equipment

14   because it wasn't working right.  And I don't know about the

15   box on the house.  But when they come to check to see when

16   we have problems with the telephone, they always check that

17   box on the outside of the box too to make sure there was

18   service coming from the pole to the house.

19             So as far as who owns those boxes, I couldn't tell

20   you that.  Well, I don't think that we had that kind of

21   equipment, so I think the telephone company did put that

22   there.

23        THE COURT:  Well, okay.  Let me give you a chance,

24   Mr. Bishop, to respond to this.  This is new information.

25   Mrs. Flinspach says that when they've reported a problem,
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 1   the company has checked not only the D mark, but also the

 2   boxes at their property.  Do you have any information on

 3   that?

 4        THE WITNESS:  No.  Generally on a trouble we go to the

 5   D mark and test at the D mark --

 6        THE COURT:  Okay.

 7        THE WITNESS:  -- and let them know.

 8        THE COURT:  Okay.  Thank you.

 9                       FURTHER EXAMINATION

10   BY MS. SLAWSON:

11        Q.   Weston, when -- when was that conversation that

12   you had with Mr. Flinspach about him hiring you to work on

13   his line?

14        A.   It had to have been in the late '90s, early 2000s,

15   after one of the snowstorms that had torn it down and he

16   realized I could climb and perform work.

17        Q.   Was anybody else present during that conversation?

18        A.   No.  Nobody here.  Possibly another employee,

19   Kelly Smith, who's no longer with South Central.

20        Q.   Okay.

21             I don't have any questions.  Could we take just a

22   five-minute recess?

23        THE COURT:  Sure.  Mr. and Mrs. Flinspach, we're gonna

24   take a break for about five minutes or so; okay?

25        MS. FLINSPACH:  Okay.
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 1        THE COURT:  All right.  Thanks.

 2                  (Seven-minute recess taken.)

 3        THE COURT:  All right.  Mrs. Flinspach, we're going to

 4   resume.  Are you still with me?

 5        MS. FLINSPACH:  (No audible response.)

 6        THE COURT:  Go ahead.

 7        MS. SLAWSON:  Okay.  I indicated I was done with

 8   Mr. Bishop, but I do have one followup question.

 9        Q.   (BY MS. SLAWSON) Mr. Bishop, you indicated you had

10   never done work on the box in response to a question from

11   the judge, I believe; is that correct?

12        A.   That is correct.

13        Q.   Have you had occasion to check the dial tone in

14   that box?

15        A.   And I have checked dial tone.  I haven't performed

16   actual work or built that box, so.

17        Q.   And what were the circumstances under which you

18   checked dial tone?

19        A.   When checking at the D mark and having dial tone

20   and them saying they haven't seen anything in their line, as

21   a -- as a favor to Colleen, I checked the dial tone at the D

22   mark.

23        Q.   At the --

24        A.   Or pardon me.  At the protecter on the side of the

25   house, the box on the side of the house.
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 1        Q.   And why were you up at the site of the house?

 2   What was the purpose for you being there?  Was it to check

 3   the dial tone or was it to do something else?

 4        A.   Just check dial tone.

 5        Q.   Okay.

 6             We'd next like to call Duncan Reid.

 7        THE COURT:  Mr. Reid, do you swear to tell the truth?

 8        MR. REID:  I do.

 9        THE COURT:  Go ahead.

10                           EXAMINATION

11   BY MS. SLAWSON:

12        Q.   Mr. Reid, are you employed by South Central Utah

13   Telephone Association?

14        A.   I am.

15        Q.   And what is your position with the company?

16        A.   I am the outside plant manager.

17        Q.   And how long have you been with the company?

18        A.   Fifteen years.

19        Q.   And how long have you been in your current

20   position?

21        A.   Five years.

22        Q.   As the outside plant manager, do you work in a

23   particular area or do you cover the whole territory?

24        A.   I cover the entire plant.

25        Q.   Okay.  Can you explain briefly what your job
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 1   involves.

 2        A.   My job is to manage and supervise the 20

 3   installation and repair technicians we have, as well as our

 4   dispatch office and a few maintenance crew people.

 5        Q.   And do you know Mr. and Mrs. Flinspach?

 6        A.   I do.

 7        Q.   And do you know where they live?

 8        A.   I do.

 9        Q.   Are you familiar with the line that we've been

10   discussing here today?

11        A.   I am.

12        Q.   And can you describe the type of facilities?

13        A.   It's an open wire line, runs about 5.2 miles up

14   Modena Canyon.

15        Q.   And where does that open wire line connect with

16   South Central's facilities?

17        A.   In Modena.

18        Q.   And would that be the point of demarcation that's

19   identified here in Exhibit 2?

20        A.   Yes, it is.

21        Q.   Okay.  Is it your understanding that the 5.2 miles

22   open wire line is owned by South Central or owned by the

23   Flinspachs?

24        A.   My understanding is that it was owned by the

25   Flinspachs.
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 1        Q.   And how did you come to that understanding?

 2        A.   When I first started, my supervisor was Carlos

 3   Terry also, and he had indicated to me that that was the D

 4   mark for the Flinspachs when we went out there on a trouble.

 5   And, also, our -- one of our engineers back in those days,

 6   Dennis Johnson, had also said that our D mark was in Modena.

 7        Q.   And what do you mean when you say our D mark is in

 8   Modena?

 9        A.   Where our service ends and the customer service

10   begins.

11        Q.   Okay.  And what is your standard procedure when

12   the Flinspachs report trouble in their line?

13        A.   To call in or create a trouble ticket for them.

14   Or if it's coming through dispatch, then dispatch will

15   automatically send one of the -- send the trouble ticket to

16   one of the installation repair technicians in the area.

17        Q.   And then what happens?

18        A.   They will go out to the D mark and they will check

19   it --

20        Q.   Okay.

21        A.   -- and see if the dial tone's there.

22        Q.   Have you ever requested that the I&R technicians

23   work on the Flinspachs' line?

24        A.   I have not requested them work on the open wire

25   line.  I have asked them to check the line between the last
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 1   pole in the home and the box on the home.  Mr. Flinspach had

 2   called me and said that the box on the home, the cover was

 3   off, and was concerned about there being damage to it.  And

 4   I had asked Weston or Roy when they had time to, if they

 5   were in that area, if they could stop by and -- and look at

 6   that.

 7        Q.   And did you charge the Flinspachs for that service

 8   call?

 9        A.   No.

10        Q.   Why not?

11        A.   Because we were doing it when we had some spare

12   time.  It wasn't something scheduled by our dispatch.

13        Q.   And if your tariff required you to charge for that

14   service call, you would have been in violation of your

15   tariff?

16        A.   I would have been.

17        Q.   Okay.  Have you personally had conversation with

18   Mr. Flinspach or Mrs. Flinspach about working on their line?

19        A.   I have.

20        Q.   And what do those conversations entail?

21        A.   I spoke to Mr. Flinspach about -- he had called

22   into the office and was upset about being told about a

23   service charge.  When I talked to him I explained to him

24   that the way our system is, and we work through a dispatch

25   system, and the guy's time compared to in the past when a
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 1   technician had plenty of time, because we only had phone

 2   service at the time, that the guys now's time is scheduled

 3   days in advance.

 4             So I had told him that if he wanted me to schedule

 5   time for us to come out there to help him, that it would

 6   require a service charge.  And he told me, his exact words

 7   were, "You're trying to get rid of me."  And I said, "No."

 8   I said, "That's just we have to account for their time when

 9   it comes to scheduling.  So if it's done through dispatch

10   and dispatch schedules them to go out there, that's how

11   their time's accounted for."

12        Q.   And when you would ask -- or when you personally

13   would go out to the Flinspachs' line -- did you -- did you

14   go out to the Flinspachs' line?

15        A.   When I was an installation repair technician, I

16   did.

17        Q.   And -- and when you would do that, did you -- was

18   it on your schedule?

19        A.   No.

20        Q.   It was unscheduled time?

21        A.   Back when I was an I&R technician, we didn't have

22   a set schedule like we do now.

23        Q.   Uh-huh.

24        A.   So if I was out in that area and I had a trouble

25   that was assigned from them, I would check it at the D mark.
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 1   But I would also go to the other end to make sure that the

 2   dial tone was working or not working, and I would speak to

 3   Mr. Flinspach about that.

 4        Q.   And did you do that --

 5        A.   He was there.

 6        Q.   -- occasion -- every time or just occasionally?

 7        A.   Occasionally I'd do that for them just as a favor

 8   so they wouldn't have to call back in to find out what the

 9   outcome of the ticket was.

10        Q.   Okay.  Have you personally had conversation with

11   Mr. Flinspach that the facilities on his side of the D mark

12   are his responsibility?

13        A.   I have said that to him when we talked about

14   scheduling.

15        Q.   And when was that conversation?

16        A.   It was the first week of January this year.

17        Q.   And prior to that, had you ever spoken with him

18   about his service on his side of the D mark being his

19   responsibility?

20        A.   I have.

21        Q.   And when was that?

22        A.   In -- I'm not exactly sure of the dates.  I really

23   can't recollect.  But I know early on in 2005 when I went

24   out to his facility, he was -- had got upset because I had

25   been a number of days past when he called in the trouble.
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 1   And I had explained to him then that I have to come here

 2   when I have time, you know.

 3        Q.   Otherwise --

 4        A.   Otherwise, I would have to charge you.

 5        Q.   In your 15 years of experience with the company,

 6   have you ever allowed customers to work on your facilities?

 7        A.   No.  Not -- I haven't.

 8        Q.   Yet, Mr. Flinspach worked on these facilities;

 9   correct?

10        A.   Correct.

11        Q.   And -- and did you care?

12        A.   No.

13        Q.   Why not?

14        A.   My understanding is it's his line.

15        THE COURT:  So does the tariff state that the service

16   charge for customer-provided equipment is nullified if the

17   customer agrees that it will -- the problem will be

18   addressed during unscheduled time?

19        THE WITNESS:  I couldn't tell you exactly what the

20   tariff states.

21        THE COURT:  I'm just wondering where this policy comes

22   from and why you consider that not charging him simply

23   because it's at your convenience rather than at his demand,

24   it nullifies the tariff.

25        THE WITNESS:  I -- I don't know that it would
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 1   necessarily nullify the tariff.  But as Weston had stated

 2   and Colleen had stated, you know, we all live in a small

 3   community and doing favors for people and helping each other

 4   out is what we do.  And if I had other scheduled work where

 5   I was charging customers or where customers were on a

 6   schedule that I'd contacted them and said I would be there,

 7   that doing things in between to help people out was my call

 8   as the local guy to -- if it wasn't gonna take me much of my

 9   day or time to go out and do something that took 15 or 20

10   minutes, as the local guy I took that upon myself to say I'm

11   not gonna charge you.

12             And I've mentioned -- I've said that to them in

13   the past and did say to Colleen, if we can fit this stuff in

14   when we have time, as she said, I had -- when Mike was upset

15   about the charge, she had talked to me.  I told her if it's

16   on the schedule, we -- we have to charge them because we're

17   gonna be out there for a number of hours.  If it's

18   something -- in this case she had stated that the line was

19   broken was never stated to me.  I was told they had a low

20   hanging line which we could do easily in a short amount of

21   time.

22             So I -- that's why I told her and Mike that when

23   we had some time, we would come out and do that, but --

24        THE COURT:  Okay.  Here's what I'm instructing with,

25   and maybe you want to address this in closing.  I'm
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 1   struggling with -- with the conflict that I see in the

 2   company's insistence that it adhered to certain policies

 3   very strictly, but its willingness to ignore the tariff, be

 4   casual, be friendly in other circumstances, and I'm having a

 5   really hard time with that.

 6             And I see the company saying, you know, our tariff

 7   says we have to charge for that, but we don't always comply

 8   with that because we're good neighbors.  And I'm wondering,

 9   well, then in 1977 did somebody say, yeah, we'll just attach

10   it to these poles, they called Dixie, they said it was okay,

11   we're just gonna go ahead and do it.

12             I mean, this is what I'm struggling with.

13        MS. SLAWSON:  I don't have any other questions for

14   Mr. Reid.

15        THE COURT:  Nor do I.

16             Mrs. Flinspach, are you with us?

17        MS. FLINSPACH:  I am.

18        THE COURT:  Do you have any questions for Mr. Reid?

19   And I need you to limit yourself to questions.

20        MS. FLINSPACH:  Okay.  I guess the one conversation

21   that I remember about anything about charges was when he

22   come back off vacation and we had a problem and the office

23   had said that it would be $80 man and he said oh, no.  I'll

24   leave a -- I'll leave a note with them that -- that, no,

25   we're to help you.
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 1             And that's -- that's what I recall.  And I don't

 2   know.  That was the only thing that I ever --

 3        THE COURT:  Okay.

 4        MS. FLINSPACH:  -- with on what he said.

 5        THE COURT:  Okay.  Thank you.

 6             Any other witnesses?

 7        MS. SLAWSON:  No.

 8        THE COURT:  All right.  Then I think we can go to

 9   closing argument.  Go ahead, Ms. Slawson.

10        MS. SLAWSON:  Okay.  As the commission is aware, and as

11   has been testified here today, South Central is a rate of

12   return regulated carrier of last resort in its area and it

13   has an obligation to provide service in its service

14   territory.  As the commission is also aware, this does not

15   mean that South Central is required to provide service to

16   every resident who lives in the service territory.  On the

17   contrary, South Central's obligation to provide service is

18   conditioned upon the company's ability to furnish that

19   service under reasonable conditions.

20             According to South Central's tariff, line

21   extension charges are applied to subscriber applicants who

22   have abnormally long extension requirements, and this

23   prevents the unreasonable burdening of the general body of

24   South Central's existing subscribers.

25             One of the requirements of South Central's tariff
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 1   is that the potential subscribers must pay in advance the

 2   estimated cost of the construction if the construction

 3   exceeds 300 feet.  The evidence in this case demonstrates

 4   that the Flinspachs did not request a line extension and did

 5   not pay a line extension fee.

 6             On the contrary, the Flinspachs constructed and

 7   installed the 5.2 miles of private facilities and then

 8   requested that South Central connect those private

 9   facilities to South Central's network which South Central

10   did at the point of demarcation which is identified on

11   Exhibit 2 in Modena.  I'm sorry.  Yeah, Exhibit 2.

12             The complaint filed by the Flinspachs and the

13   letter written by Mr. Flinspach indicates that the open wire

14   facilities were constructed by him, and he has stated in his

15   complaint, which is part of the record, that he never

16   received a credit for the non-ownership of those -- for

17   South Central's non-ownership of those facilities.

18             There -- although South Central has performed some

19   repairs in this -- to this -- to these facilities, we

20   believe that the preponderance of the evidence shows that

21   these facilities, the 5.2 mile open wire line, is not owned

22   and was not constructed by South Central Utah Telephone.

23             In support of this ownership dispute, South

24   Central does not have a right-of-way to install facilities

25   there, South Central does not have a pole attachment
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 1   agreement, South Central does not have permission to attach

 2   to the Dixie power poles, and South Central allowed or was

 3   aware -- South Central was aware that Mr. and Mrs. Flinspach

 4   performed a lot of maintenance and repair on that line.  The

 5   testimony here today is that that is not standard operating

 6   procedure and is not permitted when the facilities are owned

 7   by South Central.  The issue --

 8        THE COURT:  Go ahead.  Sorry.

 9        MS. SLAWSON:  The issue in this case is not who -- we

10   believe that the issue in this case is not who owns the

11   facilities because we believe that issue is really not

12   disputed by the Flinspachs.  They -- they indicate that they

13   installed it and they constructed it and it was used --

14   using wires provided by them.  We think the issue is whether

15   South Central has some legal obligation to maintain or

16   repair those customer-owned facilities.  They do not.

17             A legal obligation, as the commission is aware,

18   can be read by law or by contract.  There's no applicable

19   law that requires South Central to maintain the facilities

20   that are owned by another third party, constructed and

21   installed by a third party.  So in order for South Central

22   to have such an obligation, we believe that the genesis must

23   be some sort of a contract.

24             Ms. Flinspach suggested that there was an

25   agreement.  The pleadings suggested that there was some sort
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 1   of agreement with South Central that South Central abided by

 2   that agreement for 20 years and provided maintenance and

 3   repair on the facilities.  That -- unfortunately, the

 4   employees at South Central who may have provided that are

 5   deceased.

 6             The evidence shows that based on the language in

 7   South Central's tariff, and I know this is a sticking point

 8   for the commission and for the judge, for you, the language

 9   in South Central's tariff from at least 1998 -- 1988 when

10   the tariff was approved by the commission, provides that

11   South Central does not have an obligation to provide

12   maintenance or repair on customer-provided equipment.

13             Customer-provided equipment is defined in the

14   tariff as devices, apparatus, and their associated wiring

15   provided by a subscriber for use with facilities furnished

16   by the company.  Further, the company shall not be

17   responsible for the installation, operation, or maintenance

18   of any customer-provided equipment pursuant to tariff sheet

19   50.  So any current alleged obligation to provide

20   maintenance and repair service on the Flinspachs' line is

21   not based on South Central's tariff.

22             Moreover, and I think this is -- this is the part

23   that the commission is struggling with, the Filed-Rate

24   Doctrine which is applicable and codified in Utah §5437 and

25   as set forth in federal law, provides that once a carrier's

0088

 1   tariff is approved by the FCC or an appropriate state

 2   agency, the terms of the tariff are considered to be the

 3   laws and, therefore, conclusively and exclusively enumerate

 4   the rights and liabilities as between the carrier and

 5   customer.  Under the Filed-Rate Doctrine -- and that was

 6   from Davel Communications, 460 F.3d 1084.

 7             Under the Filed-Rate Doctrine, the rate of the

 8   carrier dually filed is the only lawful charge, and

 9   deviation from it is not permitted.  That's Quest Corp vs.

10   AT&T, 479 F.3d 1206.  That's a 10th Circuit case from 2007.

11   Dually filed rates by both the carrier and the customers

12   rule the force of law.  That's another 10th Circuit case,

13   Atchison, Topeka and Santa Fe vs. Bosideng.

14             According to the Supreme Court of the United

15   States, the rights and liabilities defined by the tariff

16   cannot be varied or enlarged either by contract or by tort

17   of the carrier.  And this is the American Telecommunications

18   and Telegraph vs. Central Office, 524 US 214.  It's a 1998

19   Supreme Court case.  In it the Supreme Court stated that the

20   Communication Act that renders the promises of -- renders

21   that -- sorry.  It is the Communication Act that renders the

22   promise of preferences unenforceable.

23             In this instance the Flinspachs are asking the

24   commission to enforce an alleged promise to maintain

25   facilities that the company is not obligated to maintain
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 1   under its tariff.  And I know the commission is struggling

 2   with the fact that we are insisting on enforcement of the

 3   tariff, strict enforcement of the tariff in certain

 4   instances, and then stating that we disregarded the tariff

 5   in other instances.

 6             The Filed-Rate Doctrine is harsh and can be harsh

 7   in its application.  There have been cases where a carrier

 8   has been intensionally misrepresented a rate to a customer.

 9   The customer relies on that rate, but the courts have

10   determined that the carrier cannot be held to that promised

11   rate if it conflicts with the tariff.

12             The purpose of the Filed-Rate Doctrine is set

13   forth in the U.S. Supreme Court case of AT&T vs. Central

14   Office.  The purpose of the Filed-Rate Doctrine is to

15   prevent customers from being subjected to discriminatory

16   rates and terms by the carrier even if those terms are in

17   favor of the customer.  The Communication Act makes it

18   unlawful to extend any -- to any person any privileges or

19   facilities in such communication or imply or enforce any

20   classifications, regulations, or practices affecting such

21   charges except those set for in the tariff.

22             And as you read through the Filed-Rate Doctrine

23   cases, courts struggle with the Filed-Rate Doctrine because

24   in some instances they're used to the benefit of the

25   carrier, in some instances they're used to the benefit of
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 1   the customer, the Filed-Rate Doctrine.

 2             However, the Filed-Rate Doctrine is clear that the

 3   tariff terms govern, and any terms that are outside the

 4   tariff terms are not to be enforced.  And that's a problem.

 5   That's the struggle that you're having it seems.

 6        THE COURT:  It is.  Because as I listen to you, I think

 7   all right then.  The tariff says we charge for service on

 8   customer-provided equipment.  They did not charge for

 9   service under the Filed-Rate Doctrine.  That would mean this

10   is not customer-provided equipment.  Is that not correct?

11        MS. SLAWSON:  No.  Under the Filed-Rate Doctrine that

12   would mean that they should have charged and they didn't.

13   If the tariff provides that they should have charged and the

14   testimony is that the line is owned by the Flinspachs, then

15   they should have charged and they have violated their tariff

16   when they did not charge.

17        THE COURT:  So they would be subjected to a monetary

18   penalty for violating their tariff of $2500 per day of

19   violation under our statute?

20        MS. SLAWSON:  No, they would not be subject to a

21   monetary penalty of $2500 per day.

22        THE COURT:  Why not?

23        MS. SLAWSON:  For one, we have other defenses.  For

24   two, I don't think that they have -- there has been a proper

25   showing that the ownership of the facilities is in dispute.
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 1   The pleadings filed by the --

 2        THE COURT:  I understand your argument and the

 3   commission has already ruled that it is in dispute.  And we

 4   can deal with that again in this order if you'd like us to,

 5   but go ahead.

 6        MS. SLAWSON:  The -- the other reasons that the claims

 7   of the Flinspachs cannot stand is because the Flinspachs

 8   have not proven the elements necessarily to enforce a

 9   contractual claim against South Central.

10             The Flinspachs claim that South Central agreed to

11   provide maintenance on the line.  There is no documentary

12   evidence available to either the Flinspachs or the company

13   to prove that.  There is no documentary evidence or

14   testimony that Mr. Flinspach has or his wife have given any

15   consideration to South Central for its alleged promise to

16   maintain the line.

17             As the commission is aware, consideration is an

18   essential term of any contract.  Mr. Flinspach offered no --

19   Mr. and Mrs. Flinspach, in their pleadings and their

20   testimony here today, offered no evidence of any

21   consideration that was granted to South Central in exchange

22   for their alleged promise to maintain the facilities which

23   they claim they do not own.

24             The consideration of monthly payment that the

25   Flinspachs have paid cannot stand as consideration for this
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 1   obligation.  Rather, the monthly payments are paid to South

 2   Central for telephone service on South Central's network.

 3   South Central has a legal obligation to maintain its

 4   network, so maintenance of its network is included in the

 5   monthly service charge.  However, the extra burden of

 6   maintaining facilities that South Central does not own

 7   requires its own separate consideration.

 8             A generally accepted definition of consideration

 9   is that legal detriment has been bargained for and exchanged

10   for a promise and.  This is from Utah case of Dementas vs.

11   the Estate of Tallas, 764 P.2d 628.  It's a Utah Court of

12   Appeals case from 1988.  The mere fact that one man promises

13   to another creates no legal duty and makes no legal remedy

14   available in the case of nonperformance citing -- it's the

15   same case citing Corbin on contracts.

16             In this case there's been no evidence offered of

17   the consideration that would be required to be given to

18   South Central in exchange for their agreement to undertake

19   maintenance of the Flinspach line.  Further, under the --

20   under Utah law, events which occur prior to the making of

21   the promise and not with the purpose of inducing the promise

22   in exchange are viewed as past consideration and are the

23   legal equivalent of no consideration.

24             So any claim that South Central promised to

25   maintain the Flinspachs' line in consideration of the
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 1   Flinspachs' construction of the line, or some other

 2   detriment, would not suffice because there is no evidence

 3   that the construction of the line by the Flinspachs was

 4   induced by South Central's alleged promise to maintain the

 5   line.  So as a matter of law, any contractual claim that

 6   South Central promised to maintain the line is not supported

 7   by the evidence and must fail for lack of consideration.

 8             In the unlikely, we think, event that the

 9   commission finds there was a contract whereby South Central

10   agreed to provide maintenance and repair on the Flinspachs'

11   line, the breach of that contract, alleged contract, would

12   have occurred in the late 1990s or the early 2000s,

13   according to the evidence that was presented here today and

14   presented in the pleadings because that is when the

15   Flinspachs allege that South Central stopped providing such

16   maintenance and repair service or -- and began demanding

17   payment of the service charge for such repair.

18             Mr. Flinspach -- the Flinspachs have claimed some

19   sort of oral agreement, and the statute of limitation for an

20   oral agreement would be four years from the date of the

21   initial breach.  Mr. Duncan testified that at least in 2005

22   he had informed the Flinspachs that they would not be able

23   to come out to the house and put them on the -- they would

24   not be able to put them on the maintenance schedule without

25   a service fee at that time.
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 1             Finally, as all of the witnesses here have

 2   testified, that one of the problems that we've suffered from

 3   is the passage of time since the agreement was allegedly

 4   reached with South Central between South Central and the

 5   Flinspachs that occurred -- the Flinspachs began receiving

 6   service in 1977 and they have not -- although they claim

 7   there have been problems for the past 20 years, they're just

 8   now bringing this complaint.

 9             We believe that as a result of the passage of time

10   and the lack of diligence on the part of the Flinspachs,

11   this complaint should fail for -- under the Doctrine of

12   Latches.  The Utah Supreme Court has held in Papanikolas

13   Brothers vs. Sugarhouse Shopping that latches is not mere

14   delay, but delay that works in disadvantage to one another.

15   To constitute latches two elements must be established.  The

16   lack of a diligence -- lack of diligence on the part of the

17   plaintiff.  In this case the Flinspachs did not bring this

18   claim back in -- when they first indicated that things had

19   gone south with South Central in 1997 when documents and

20   the -- and the employees would have been available.  Or even

21   in the early 2000s.

22             And then the injury to the defendant showing owing

23   to such lack of diligence.  As a result of the lack of

24   diligence, the employees who worked with -- worked on these

25   matters in the '70s are deceased or no longer with the
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 1   company and unavailable to testify or -- and the documents

 2   have been lost, both by the company and by others that were

 3   there, any they're unable to be found by any of the

 4   regulatory agencies.

 5             Based on the facts set forth in this testimony and

 6   the applicable laws as applied to these facts, the

 7   commission should find that the Flinspachs complaint against

 8   South Central is without merit.

 9        THE COURT:  So let me just clarify a couple of things.

10   When you cited to the complaint, you said Mr. Flinspach's

11   statement is that he had never been given any credit from

12   SCUTA for the non-ownership of the line.  Are you construing

13   that statement as an admission that the Flinspachs own the

14   line?

15        MS. SLAWSON:  Yes.

16        THE COURT:  All right.  So I will be sure to deal with

17   that in the order.

18             Do you want the commission to address the case law

19   that you have raised here in the order?

20        MS. SLAWSON:  If -- if the commission deems it to be

21   appropriate.

22        THE COURT:  Okay.  The only way I think that we're

23   going to be able to do that is if you file your -- your --

24   well, we'll have to get the transcript or you'll have to

25   file what you just read.
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 1        MS. SLAWSON:  Okay.  All right.  Or I could --

 2        THE COURT:  Which do you prefer?

 3        MS. SLAWSON:  I could send you also the -- just the

 4   cases that were cited.

 5        THE COURT:  Okay.  That's fine.  And then I just wanted

 6   to make two observations.  One is that you mentioned

 7   preponderance of the evidence.  Under UAPA the evidentiary

 8   standard is substantial evidence, not preponderance.

 9             And I also wanted to mention that you indicated

10   that things went south between the Flinspachs and South

11   Central somewhere in the 1990s.  I don't recall that being

12   testified to.

13        MS. SLAWSON:  I base that on the complaint that was

14   filed by the Flinspachs --

15        THE COURT:  Okay.

16        MS. SLAWSON:  -- who said that their line was installed

17   for 1977 and for 20 years South Central maintained and

18   repaired the line --

19        THE COURT:  Right.

20        MS. SLAWSON:  -- and then they stopped maintaining

21   their line.

22        THE COURT:  Okay.  So you interpret that there was some

23   sort of bad blood that occurred in the 1990s, otherwise,

24   SCUTA would have continued to maintain the line?  Is that

25   what you're --
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 1        MS. SLAWSON:  No.  I'm --

 2        THE COURT:  -- inferring?

 3        MS. SLAWSON:  I'm not inferring that at all.  I don't

 4   think that -- I don't -- we -- we have not acknowledged or

 5   admitted that South Central provided ongoing maintenance and

 6   repair to this line.  What my statement was simply that the

 7   Flinspachs have alleged that it went -- everything was

 8   working fine for 20 years and then Mr. Flinspach says that

 9   there came a man -- there was a man at the telephone company

10   who didn't want to do work on the line anymore.  So that's

11   what I was referring to.

12        THE COURT:  Okay.  Thank you.

13             All right.  Mrs. Flinspach, is there anything that

14   you would like to say as we wrap up here?

15        MS. FLINSPACH:  Well, just that, you know, we were

16   totally unaware of all of these tariffs and that was one of

17   the things that we wanted to clarify was when things

18   changed.  And we're not -- we're not versed in all of these

19   legal things, so we both have to depend on you guys to do

20   the right thing because we don't know when things changed,

21   but it was our understanding early years that we would have

22   help.

23             But with -- with all the laws and with all the

24   legalese and with all the attorneys I have no idea, you

25   know, where we stand, so we'll just have to depend on you to
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 1   take a look at -- look at what we've written and what

 2   they've testified to.  So that's the best I can say.

 3        THE COURT:  Okay.  Thank you.

 4             So let me just again summarize to make sure that

 5   I'm clear.  The company's position is that there has never

 6   been another example of where a customer has been allowed to

 7   work on the company's equipment, correct, and there's never

 8   been an example of -- has there ever been an example of when

 9   a customer ran a line and connected to the company's network

10   other than the Flinspachs?

11        MR. ALVEY:  We -- we do have other instances primarily

12   with hotel/motels where they -- they maybe run their own

13   lines in between buildings and we have a point of

14   demarcation at those as well.

15        THE COURT:  And the company has never provided any

16   service on -- past the point of D mark to those other

17   customers; is that correct?

18        MR. ALVEY:  That's correct.

19        THE COURT:  Okay.  All right.  I believe I have what I

20   need.  Thank you all very much, and we will close this

21   hearing.

22        MS. SLAWSON:  Thank you.

23              (The proceedings ended at 11:11 a.m.)

24                            * * * * *

25
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		285						LN		11		23		false		          23        Q.   You indicated that about 20 years ago something				false

		286						LN		11		24		false		          24   changed; is that correct?				false

		287						LN		11		25		false		          25        A.   Well, I don't know.  We said that if -- it was --				false

		288						PG		12		0		false		page 12				false

		289						LN		12		1		false		           1   I mean, approximately then.  Maybe he just is saying that as				false

		290						LN		12		2		false		           2   far as he can remember, he just started doing more of the				false

		291						LN		12		3		false		           3   work, you know, because he was able to do it.  So I don't				false

		292						LN		12		4		false		           4   know if there was any cutoff date that said no, we're not				false

		293						LN		12		5		false		           5   helping you anymore or I'm just gonna take care of it				false

		294						LN		12		6		false		           6   myself.  I -- I don't know if that happened.  He's just				false

		295						LN		12		7		false		           7   saying that he did remember for a lot of years there was a				false

		296						LN		12		8		false		           8   system.				false

		297						LN		12		9		false		           9        Q.   And do you have personal knowledge that your				false

		298						LN		12		10		false		          10   husband has done maintenance and repair on your line?				false

		299						LN		12		11		false		          11        A.   Certainly.  In the last few years I have helped				false

		300						LN		12		12		false		          12   him.				false

		301						LN		12		13		false		          13        Q.   Ms. Flinspach, do you have personal knowledge --				false

		302						LN		12		14		false		          14   have you made calls to the telephone company when you've had				false

		303						LN		12		15		false		          15   a problem on your line?				false

		304						LN		12		16		false		          16        A.   Yes.  I called the office or sometimes I would				false

		305						LN		12		17		false		          17   call Duncan Reid directly.				false

		306						LN		12		18		false		          18        Q.   And when you called the office, did they tell you				false

		307						LN		12		19		false		          19   that there would be a service charge associated with repairs				false

		308						LN		12		20		false		          20   to your line?				false

		309						LN		12		21		false		          21        A.   No.  They never ever did say that.  There was				false

		310						LN		12		22		false		          22   one -- one time they did mention that there would be a cost				false

		311						LN		12		23		false		          23   to repair, and when I talked with Duncan about it, he said				false

		312						LN		12		24		false		          24   oh, I'll talk with the office because, no, that's -- I'll				false

		313						LN		12		25		false		          25   let them know that that's not the way it is.				false

		314						PG		13		0		false		page 13				false

		315						LN		13		1		false		           1        Q.   Did you have conversations with your husband				false

		316						LN		13		2		false		           2   about -- about any -- any conversations that he might have				false

		317						LN		13		3		false		           3   had with the phone company about charging for repairs?				false

		318						LN		13		4		false		           4        A.   I don't think that he ever talked with them.  I				false

		319						LN		13		5		false		           5   remember the one conversation that I had Duncan had come off				false

		320						LN		13		6		false		           6   from vacation and he said I see I had an email from Weston				false

		321						LN		13		7		false		           7   that said you guys had had a problem.  And -- and I said				false

		322						LN		13		8		false		           8   well, they said it would be $80 a man for them to come and				false

		323						LN		13		9		false		           9   fix it.  And I said, well, we've already repaired it, and he				false

		324						LN		13		10		false		          10   said well, I'll leave a memo at the office and tell them				false

		325						LN		13		11		false		          11   that that's not the case.				false

		326						LN		13		12		false		          12        THE COURT:  Mrs. Flinspach, Richard is right there, is				false

		327						LN		13		13		false		          13   he not?				false

		328						LN		13		14		false		          14        THE WITNESS:  He is.				false

		329						LN		13		15		false		          15        THE COURT:  Okay.  Would you help him understand, you				false

		330						LN		13		16		false		          16   know, speak loudly or get up close, whatever you need to do,				false

		331						LN		13		17		false		          17   and help him understand that we're trying to sort out				false

		332						LN		13		18		false		          18   whether he remembers ever being charged by the telephone				false

		333						LN		13		19		false		          19   company for repairs.  Could you help him understand that				false

		334						LN		13		20		false		          20   that's the question and then let him answer on the phone as				false

		335						LN		13		21		false		          21   to his own memory.				false

		336						LN		13		22		false		          22        THE WITNESS:  Okay.  They want to know if you ever				false

		337						LN		13		23		false		          23   remember being charged by the telephone company for any				false

		338						LN		13		24		false		          24   repairs (to Mr. Flinspach).				false

		339						LN		13		25		false		          25        MR. FLINSPACH:  I can't remember.				false

		340						PG		14		0		false		page 14				false

		341						LN		14		1		false		           1        THE WITNESS:  No.  We -- well, I would pay for it.  I				false

		342						LN		14		2		false		           2   would have paid for it, so I know that there was never any				false

		343						LN		14		3		false		           3   time that we had to pay for it, no.				false

		344						LN		14		4		false		           4        THE COURT:  Okay.				false

		345						LN		14		5		false		           5        Q.   (BY MS. SLAWSON) Does your husband remember being				false

		346						LN		14		6		false		           6   told that he would have to pay for repairs if the problem				false

		347						LN		14		7		false		           7   was on your side of the point of demarcation?				false

		348						LN		14		8		false		           8        A.   No.  I know that's not the case.  The only time				false

		349						LN		14		9		false		           9   that that was ever mentioned was when -- I don't -- I think				false

		350						LN		14		10		false		          10   it was the office -- the telephone office told me that it				false

		351						LN		14		11		false		          11   would be $80 a man.  And when I mentioned it to Duncan he				false

		352						LN		14		12		false		          12   said oh, no, I'll leave a memo at the office letting them				false

		353						LN		14		13		false		          13   know that we're going to help you.  So that is the only time				false

		354						LN		14		14		false		          14   I ever remember that there was any talk about any charges				false

		355						LN		14		15		false		          15   for repairs.				false

		356						LN		14		16		false		          16        MS. SLAWSON:  I have questions for Mr. Flinspach, so				false

		357						LN		14		17		false		          17   would you like me to finish up with Mrs. Flinspach and then				false

		358						LN		14		18		false		          18   ask my questions directly to Mr. Flinspach?				false

		359						LN		14		19		false		          19        THE COURT:  Let's try.				false

		360						LN		14		20		false		          20        MS. SLAWSON:  Okay.				false

		361						LN		14		21		false		          21        THE WITNESS:  All right.				false

		362						LN		14		22		false		          22        MS. SLAWSON:  I'm gonna finish --				false

		363						LN		14		23		false		          23        THE WITNESS:  And I hope that he can hear you.  I don't				false

		364						LN		14		24		false		          24   know.				false

		365						LN		14		25		false		          25        Q.   (BY MS. SLAWSON) I'm gonna finish up with you				false

		366						PG		15		0		false		page 15				false

		367						LN		15		1		false		           1   first, Mrs. Flinspach.  I've got a few more questions for				false

		368						LN		15		2		false		           2   you.				false

		369						LN		15		3		false		           3        A.   Okay.				false

		370						LN		15		4		false		           4        Q.   Do you recall in January of 2017 meeting with				false

		371						LN		15		5		false		           5   Mr. Reid near Beryl?				false

		372						LN		15		6		false		           6        A.   Yes.  We were both in our truck and we just				false

		373						LN		15		7		false		           7   stopped because we could see that they were there at the				false

		374						LN		15		8		false		           8   office.				false

		375						LN		15		9		false		           9        Q.   Okay.  And do you remember telling --				false

		376						LN		15		10		false		          10        A.   -- Chad or whatever it is.				false

		377						LN		15		11		false		          11        Q.   Do you remember telling Mr. Reid at that time that				false

		378						LN		15		12		false		          12   the line, your line, was hanging low?				false

		379						LN		15		13		false		          13        A.   We told him the line was broken, yes.				false

		380						LN		15		14		false		          14        Q.   Okay.  And did you tell Mr. Reid in January of				false

		381						LN		15		15		false		          15   2017 that your husband had fixed the line, but you needed				false

		382						LN		15		16		false		          16   help raising the line back up?				false

		383						LN		15		17		false		          17        A.   I don't know if there was any talk about raising				false

		384						LN		15		18		false		          18   it up.  We wanted it repaired.				false

		385						LN		15		19		false		          19        Q.   And so did you tell --				false

		386						LN		15		20		false		          20        A.   What we did is we actually went home and we raised				false

		387						LN		15		21		false		          21   the line so that it wasn't hanging in the roadway, but I				false

		388						LN		15		22		false		          22   don't think that we were talking to them about raising the				false

		389						LN		15		23		false		          23   line up.  We wanted it repaired.				false

		390						LN		15		24		false		          24        Q.   And so it sounds to me, from your testimony here				false

		391						LN		15		25		false		          25   today, that you've -- you and your husband and his friends				false

		392						PG		16		0		false		page 16				false

		393						LN		16		1		false		           1   have done quite a lot of maintenance on this line; is that				false

		394						LN		16		2		false		           2   correct?				false

		395						LN		16		3		false		           3        A.   We have done when we were able.  But with this				false

		396						LN		16		4		false		           4   last one when there was the snow and everything, we tried to				false

		397						LN		16		5		false		           5   repair it. it was just too difficult for us.  We were trying				false

		398						LN		16		6		false		           6   to use a front-end loader with a -- with a lift on it so				false

		399						LN		16		7		false		           7   that we could try to get it high enough.  And it was -- it				false

		400						LN		16		8		false		           8   was just too hard.  We just couldn't do it.  We're too old I				false

		401						LN		16		9		false		           9   guess.				false

		402						LN		16		10		false		          10        Q.   Mrs. Flinspach, from time to time over the years				false

		403						LN		16		11		false		          11   have you periodically disconnected your service from South				false

		404						LN		16		12		false		          12   Central when you were having problems on the line?				false

		405						LN		16		13		false		          13        A.   We've never disconnected.				false

		406						LN		16		14		false		          14        Q.   Temporarily disconnected so you wouldn't have to				false

		407						LN		16		15		false		          15   pay the monthly service fee?				false

		408						LN		16		16		false		          16        A.   No.  I'm presently paying for it.				false

		409						LN		16		17		false		          17        Q.   Right.  But in the past have you temporarily				false

		410						LN		16		18		false		          18   disconnected while your husband looked for the problem in				false

		411						LN		16		19		false		          19   the service line?				false

		412						LN		16		20		false		          20        A.   No.				false

		413						LN		16		21		false		          21        Q.   Okay.  So if we have records --				false

		414						LN		16		22		false		          22        A.   Not that I recall.  I remember one time that				false

		415						LN		16		23		false		          23   Duncan gave us, I think he gave a discount or something on				false

		416						LN		16		24		false		          24   our bill because he said we didn't have service during this				false

		417						LN		16		25		false		          25   time and I paid for it, so he gave us credit, like, for two				false

		418						PG		17		0		false		page 17				false

		419						LN		17		1		false		           1   weeks or something.				false

		420						LN		17		2		false		           2        Q.   But your testimony is that you never requested				false

		421						LN		17		3		false		           3   that the phone be disconnected while you looked for trouble				false

		422						LN		17		4		false		           4   on the line?				false

		423						LN		17		5		false		           5        A.   No.  We never have disconnected.				false

		424						LN		17		6		false		           6        Q.   And if the company's records show that you have				false

		425						LN		17		7		false		           7   disconnected while you looked for trouble on the line, would				false

		426						LN		17		8		false		           8   those records be inaccurate?				false

		427						LN		17		9		false		           9        A.   Well, if it's ever been disconnected, I don't				false

		428						LN		17		10		false		          10   recall it.  I -- if it was ever disconnected, it had to have				false

		429						LN		17		11		false		          11   been a long time ago and I've maybe forgotten, but I don't				false

		430						LN		17		12		false		          12   think so because I think I just, like I say right now, I'm				false

		431						LN		17		13		false		          13   paying for the telephone bill and I don't have any service				false

		432						LN		17		14		false		          14   because I don't want to pay a reconnect charge.				false

		433						LN		17		15		false		          15        MS. SLAWSON:  I've got questions for Mr. Flinspach at				false

		434						LN		17		16		false		          16   this time, but maybe he's planning on making a statement.				false

		435						LN		17		17		false		          17   I'm not sure.				false

		436						LN		17		18		false		          18        THE COURT:  Mr. Flinspach, are you --				false

		437						LN		17		19		false		          19        THE WITNESS:  I'm sorry.				false

		438						LN		17		20		false		          20             Did you hear her (to Mr. Flinspach)?				false

		439						LN		17		21		false		          21        THE COURT:  Mr. Flinspach, are you planning to offer				false

		440						LN		17		22		false		          22   any information on your own without having questions				false

		441						LN		17		23		false		          23   presented to you first?				false

		442						LN		17		24		false		          24        MR. FLINSPACH:  I didn't understand it.				false

		443						LN		17		25		false		          25        THE COURT:  Mr. Flinspach, is there anything -- is				false

		444						PG		18		0		false		page 18				false

		445						LN		18		1		false		           1   there anything that you would like to say before Ms. Slawson				false

		446						LN		18		2		false		           2   starts asking you some questions?				false

		447						LN		18		3		false		           3        MS. FLINSPACH:  Is there anything you want to say				false

		448						LN		18		4		false		           4   before they ask you questions?  Anything you want to say?				false

		449						LN		18		5		false		           5        MR. FLINSPACH:  No.				false

		450						LN		18		6		false		           6        MS. FLINSPACH:  He said no.				false

		451						LN		18		7		false		           7        THE COURT:  Okay.				false

		452						LN		18		8		false		           8        MS. SLAWSON:  Okay.				false

		453						LN		18		9		false		           9        Q.   (BY MS. SLAWSON) Mr. Flinspach, you constructed				false

		454						LN		18		10		false		          10   the line from your home to the town of Modena; is that				false

		455						LN		18		11		false		          11   correct?				false

		456						LN		18		12		false		          12        A.   (No audible response.)				false

		457						LN		18		13		false		          13        MS. FLINSPACH:  Did you construct the line from Modena				false

		458						LN		18		14		false		          14   to the ranch?  "Yes."				false

		459						LN		18		15		false		          15        MR. FLINSPACH:  I remember it, but I think someone				false

		460						LN		18		16		false		          16   there had help from the phone company.				false

		461						LN		18		17		false		          17        Q.   (BY MS. SLAWSON) You didn't say in your initial				false

		462						LN		18		18		false		          18   complaint that somebody from the phone company helped you.				false

		463						LN		18		19		false		          19   You indicated that it had been constructed by you and your				false

		464						LN		18		20		false		          20   friends.  Are you changing your mind on that testimony?				false

		465						LN		18		21		false		          21        MS. FLINSPACH:  They want to know if you're charging				false

		466						LN		18		22		false		          22   your testimony and saying somebody from the telephone				false

		467						LN		18		23		false		          23   company helped you (to Mr. Flinspach).				false

		468						LN		18		24		false		          24             I think he -- he told me that he thought that				false

		469						LN		18		25		false		          25   somebody helped him take it down, but they may have.  I				false

		470						PG		19		0		false		page 19				false

		471						LN		19		1		false		           1   don't know whether they reviewed what we were doing.  I				false

		472						LN		19		2		false		           2   don't know.				false

		473						LN		19		3		false		           3             Was there anybody there when you guys were				false

		474						LN		19		4		false		           4   constructing it up the canyon?  From the telephone company,				false

		475						LN		19		5		false		           5   there was somebody there (to Mr. Flinspach)?				false

		476						LN		19		6		false		           6        MR. FLINSPACH:  Maybe not every day, but they was				false

		477						LN		19		7		false		           7   there.				false

		478						LN		19		8		false		           8        MS. FLINSPACH:  He said maybe not every day, but he				false

		479						LN		19		9		false		           9   thinks that maybe they reviewed it when he was putting it				false

		480						LN		19		10		false		          10   up.				false

		481						LN		19		11		false		          11        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you take down				false

		482						LN		19		12		false		          12   all the arms and hardware and construct the open wire line?				false

		483						LN		19		13		false		          13        MS. FLINSPACH:  Did you take down all the arms and the				false

		484						LN		19		14		false		          14   wire (to Mr. Flinspach)?				false

		485						LN		19		15		false		          15        MR. FLINSPACH:  With help we did.				false

		486						LN		19		16		false		          16        Q.   (BY MS. SLAWSON) Who helped you?				false

		487						LN		19		17		false		          17        MS. FLINSPACH:  Who helped you (to Mr. Flinspach)?				false

		488						LN		19		18		false		          18        MR. FLINSPACH:  It was Terry, probably guys now and I				false

		489						LN		19		19		false		          19   can't hardly remember the names.  There were five or six				false

		490						LN		19		20		false		          20   guys at different times because this just didn't happen				false

		491						LN		19		21		false		          21   overnight at the time, a line up to the ranch.  But the				false

		492						LN		19		22		false		          22   phone company at the time had a man there.  One of the men				false

		493						LN		19		23		false		          23   was Douglas Terry.				false

		494						LN		19		24		false		          24        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you attach the				false

		495						LN		19		25		false		          25   line to the Dixie Escalante REA power poles?				false

		496						PG		20		0		false		page 20				false

		497						LN		20		1		false		           1        MS. FLINSPACH:  Would you repeat it for him, please.				false

		498						LN		20		2		false		           2        Q.   (BY MS. SLAWSON) Is the -- is your line connected				false

		499						LN		20		3		false		           3   to the Dixie Escalante power poles?				false

		500						LN		20		4		false		           4        MS. FLINSPACH:  The line on the Dixie Escalante power				false

		501						LN		20		5		false		           5   poles (to Mr. Flinspach).				false

		502						LN		20		6		false		           6             Yeah, it is.				false

		503						LN		20		7		false		           7        Q.   (BY MS. SLAWSON) And as I understand it, the route				false

		504						LN		20		8		false		           8   of your line doesn't follow the county road; is that				false

		505						LN		20		9		false		           9   correct?				false

		506						LN		20		10		false		          10        MS. FLINSPACH:  It goes alongside the county road and				false

		507						LN		20		11		false		          11   it crosses it in a couple of places.				false

		508						LN		20		12		false		          12        Q.   (BY MS. SLAWSON) Are there portions of the line				false

		509						LN		20		13		false		          13   that are not accessible by a vehicle on the county road?				false

		510						LN		20		14		false		          14        MS. FLINSPACH:  Um, well, there's a line.  You can				false

		511						LN		20		15		false		          15   drive right up underneath the power poles with the -- with				false

		512						LN		20		16		false		          16   the vehicle most of the way.				false

		513						LN		20		17		false		          17        Q.   (BY MS. SLAWSON) But as I understand it, the line				false

		514						LN		20		18		false		          18   doesn't follow the road.  It crosses the road in several				false

		515						LN		20		19		false		          19   places.  But it can be up to --				false

		516						LN		20		20		false		          20        MS. FLINSPACH:  But it --				false

		517						LN		20		21		false		          21        MS. SLAWSON:  And it can be up to a quarter mile away				false

		518						LN		20		22		false		          22   from the --				false

		519						LN		20		23		false		          23        MS. FLINSPACH:  -- it's probably off the county road				false

		520						LN		20		24		false		          24   how far, Mike (to Mr. Flinspach)?				false

		521						LN		20		25		false		          25        MR. FLINSPACH:  To get across the road?				false

		522						PG		21		0		false		page 21				false

		523						LN		21		1		false		           1        MS. FLINSPACH:  No.  It doesn't -- it isn't right				false

		524						LN		21		2		false		           2   against the county road.  It's off the road how far?  How				false

		525						LN		21		3		false		           3   far (to Mr. Flinspach)?				false

		526						LN		21		4		false		           4        MR. FLINSPACH:  Well, we're still on the county				false

		527						LN		21		5		false		           5   right-of-way.				false

		528						LN		21		6		false		           6        THE COURT:  Mrs. Flinspach, did you just speak to				false

		529						LN		21		7		false		           7   someone named Mike?				false

		530						LN		21		8		false		           8        MS. FLINSPACH:  Yeah.  That's his nickname.				false

		531						LN		21		9		false		           9        THE COURT:  That's Mr. Flinspach's nickname?				false

		532						LN		21		10		false		          10        MS. FLINSPACH:  That's correct.				false

		533						LN		21		11		false		          11        THE COURT:  Okay.  Thank you.				false

		534						LN		21		12		false		          12        Q.   (BY MS. SLAWSON) Mr. Flinspach, your son, in his				false

		535						LN		21		13		false		          13   statement that he provided to the Public Service Commission,				false

		536						LN		21		14		false		          14   indicated that he -- that you and some family friends				false

		537						LN		21		15		false		          15   installed the line; is that accurate?				false

		538						LN		21		16		false		          16        MS. FLINSPACH:  Repeat that, please.				false

		539						LN		21		17		false		          17        Q.   (BY MS. SLAWSON) Your son, in the statement that				false

		540						LN		21		18		false		          18   he provided to the Public Service Commission, indicated that				false

		541						LN		21		19		false		          19   Mr. Flinspach and some family friends installed the line.				false

		542						LN		21		20		false		          20   Is that accurate?				false

		543						LN		21		21		false		          21        MS. FLINSPACH:  Well, there were some -- some of them				false

		544						LN		21		22		false		          22   were coworkers from where he worked on the railroad, some of				false

		545						LN		21		23		false		          23   them were personal friends, that's correct, that had worked				false

		546						LN		21		24		false		          24   for a power company.				false

		547						LN		21		25		false		          25        MS. SLAWSON:  Okay.  And --				false

		548						PG		22		0		false		page 22				false

		549						LN		22		1		false		           1        MR. FLINSPACH:  Because they could climb poles.				false

		550						LN		22		2		false		           2        MS. FLINSPACH:  Yeah.  We didn't have any trucks to put				false

		551						LN		22		3		false		           3   the lines up, so it entailed them climbing the poles to				false

		552						LN		22		4		false		           4   attach all of this hardware and put up the line.  And he had				false

		553						LN		22		5		false		           5   a couple of friends I think from Nevada that worked for a				false

		554						LN		22		6		false		           6   power company that just did it as a personal favor.  He had				false

		555						LN		22		7		false		           7   a couple friends from the railroad that had worked with him				false

		556						LN		22		8		false		           8   previously that climbed poles, and so they just assisted				false

		557						LN		22		9		false		           9   him.				false

		558						LN		22		10		false		          10             So -- and at this point I can't even tell you all				false

		559						LN		22		11		false		          11   the names.  I know a couple of them, but I'm not sure of all				false

		560						LN		22		12		false		          12   of them.				false

		561						LN		22		13		false		          13        Q.   (BY MS. SLAWSON) And where does the open wire				false

		562						LN		22		14		false		          14   connect to South Central's network in Modena?				false

		563						LN		22		15		false		          15        MS. FLINSPACH:  Can you please repeat that.				false

		564						LN		22		16		false		          16        Q.   (BY MS. SLAWSON) Where does your open wire line				false

		565						LN		22		17		false		          17   connect to South Central's network in Modena?				false

		566						LN		22		18		false		          18        MS. FLINSPACH:  It's right next to the -- the old				false

		567						LN		22		19		false		          19   schoolhouse.				false

		568						LN		22		20		false		          20        MS. SLAWSON:  I have an exhibit that shows the point of				false

		569						LN		22		21		false		          21   demarcation.  I didn't know that the Flinspachs wouldn't be				false

		570						LN		22		22		false		          22   hear today, so I -- I had no way of getting that to them.				false

		571						LN		22		23		false		          23   I'll try and describe that picture for you and then I'll				false

		572						LN		22		24		false		          24   have it introduced by one of my witnesses.				false

		573						LN		22		25		false		          25        Q.   (BY MS. SLAWSON) But, Ms. -- Mr. Flinspach, are				false

		574						PG		23		0		false		page 23				false

		575						LN		23		1		false		           1   you familiar with the demarcation that appears next to the				false

		576						LN		23		2		false		           2   old schoolhouse as a green above-ground box with the numbers				false

		577						LN		23		3		false		           3   159 North --				false

		578						LN		23		4		false		           4        MS. FLINSPACH:  They're talking about an above-ground				false

		579						LN		23		5		false		           5   box.  Do you know what a green box is (to Mr. Flinspach)?				false

		580						LN		23		6		false		           6             He says yes.				false

		581						LN		23		7		false		           7        Q.   (BY MS. SLAWSON) And is that where your line				false

		582						LN		23		8		false		           8   connects to the South Central Utah Telephone's network?				false

		583						LN		23		9		false		           9        MS. FLINSPACH:  That was where you connected; right (to				false

		584						LN		23		10		false		          10   Mr. Flinspach)?				false

		585						LN		23		11		false		          11             That's correct.				false

		586						LN		23		12		false		          12        Q.   (BY MS. SLAWSON) And did you install that				false

		587						LN		23		13		false		          13   demarcation box?				false

		588						LN		23		14		false		          14        MS. FLINSPACH:  You didn't put the box in, did you (to				false

		589						LN		23		15		false		          15   Mr. Flinspach)?				false

		590						LN		23		16		false		          16             No.  The telephone company did that.				false

		591						LN		23		17		false		          17        Q.   (BY MS. SLAWSON) And did you -- did Mr. Flinspach				false

		592						LN		23		18		false		          18   connect the open wire to the telephone company's network?				false

		593						LN		23		19		false		          19        MS. FLINSPACH:  Did you connect the wire to the box (to				false

		594						LN		23		20		false		          20   Mr. Flinspach)?				false

		595						LN		23		21		false		          21             He's saying yes.				false

		596						LN		23		22		false		          22        MR. FLINSPACH:  Well, I'm trying to remember.				false

		597						LN		23		23		false		          23        MS. FLINSPACH:  Well, there was a connection made.  He				false

		598						LN		23		24		false		          24   doesn't remember if he connected it or someone else did.				false

		599						LN		23		25		false		          25        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, do you own				false

		600						PG		24		0		false		page 24				false

		601						LN		24		1		false		           1   the facilities from the D mark up the canyon?				false

		602						LN		24		2		false		           2        MS. FLINSPACH:  Do you own the wire (to Mr. Flinspach)?				false

		603						LN		24		3		false		           3             It was given to him.  We did not purchase it.				false

		604						LN		24		4		false		           4   But -- but it was given to us, yes.				false

		605						LN		24		5		false		           5        Q.   (BY MS. SLAWSON) And it's yours?				false

		606						LN		24		6		false		           6        THE COURT:  Please don't lead.				false

		607						LN		24		7		false		           7        MS. FLINSPACH:  Well, I guess.  Nobody could just come				false

		608						LN		24		8		false		           8   and take it down without permission, I guess.				false

		609						LN		24		9		false		           9        Q.   (BY MS. SLAWSON) All right.  Do you know . . .				false

		610						LN		24		10		false		          10        MS. FLINSPACH:  There was no way for us to check if				false

		611						LN		24		11		false		          11   there was ever any agreement with the telephone company.  I				false

		612						LN		24		12		false		          12   thought about contacting them saying do you have anything on				false

		613						LN		24		13		false		          13   record, but I didn't know whether they would be forthcoming				false

		614						LN		24		14		false		          14   at this time to show they had anything on record and I				false

		615						LN		24		15		false		          15   didn't find anything in my files.  All I had were the bylaws				false

		616						LN		24		16		false		          16   and the membership certificate and the fact that the line				false

		617						LN		24		17		false		          17   was given to us.  That's all I knew.				false

		618						LN		24		18		false		          18        THE COURT:  Mrs. Flinspach -- or Flinspach, excuse me,				false

		619						LN		24		19		false		          19   do you understand the concept of a legal ownership?  Do you				false

		620						LN		24		20		false		          20   understand what would need to happen in order for ownership				false

		621						LN		24		21		false		          21   of equipment that a utility has acquired to actually change				false

		622						LN		24		22		false		          22   ownership?  Do you have any understanding of the legality?				false

		623						LN		24		23		false		          23        MS. FLINSPACH:  No.  I don't know whether there would				false

		624						LN		24		24		false		          24   have to be a contract or payment or anything else.  No, I				false

		625						LN		24		25		false		          25   don't know that.				false

		626						PG		25		0		false		page 25				false

		627						LN		25		1		false		           1        THE COURT:  Okay.  Thank you.				false

		628						LN		25		2		false		           2        Q.   (BY MS. SLAWSON) Mr. Flinspach, do you consider				false

		629						LN		25		3		false		           3   the line from Modena to your house to be yours?				false

		630						LN		25		4		false		           4        A.   I don't know how --				false

		631						LN		25		5		false		           5        MS. FLINSPACH:  Well, if --				false

		632						LN		25		6		false		           6        MR. FLINSPACH:  -- to answer that.				false

		633						LN		25		7		false		           7        MS. FLINSPACH:  Well, we had the use of it for --				false

		634						LN		25		8		false		           8        MR. FLINSPACH:  Other than that, I never had nothing				false

		635						LN		25		9		false		           9   legal that paying it was mine or it wasn't.				false

		636						LN		25		10		false		          10        Q.   (BY MS. SLAWSON) Did you consider it to be yours?				false

		637						LN		25		11		false		          11        A.   (No audible response.)				false

		638						LN		25		12		false		          12        MS. FLINSPACH:  He wanted you to repeat that, please.				false

		639						LN		25		13		false		          13        Q.   (BY MS. SLAWSON) Did you consider the line to be				false

		640						LN		25		14		false		          14   yours once you constructed it?				false

		641						LN		25		15		false		          15        MS. FLINSPACH:  Did you consider the line to be yours				false

		642						LN		25		16		false		          16   (to Mr. Flinspach)?				false

		643						LN		25		17		false		          17        MR. FLINSPACH:  I don't know how to answer that.				false

		644						LN		25		18		false		          18        MS. FLINSPACH:  Well, we had the use of it for 40				false

		645						LN		25		19		false		          19   years, so I don't know.  I guess that would constitute our				false

		646						LN		25		20		false		          20   ownership.  I don't know.  I don't think anybody else could				false

		647						LN		25		21		false		          21   come and say we'd like to take this line down, so I don't				false

		648						LN		25		22		false		          22   think that anybody else could do that unless it was the				false

		649						LN		25		23		false		          23   telephone company.				false

		650						LN		25		24		false		          24        Q.   (BY MS. SLAWSON) And you indicated that the				false

		651						LN		25		25		false		          25   telephone company gave you the scrap line; is that correct?				false

		652						PG		26		0		false		page 26				false

		653						LN		26		1		false		           1        MS. FLINSPACH:  Apparently he was visiting with them				false

		654						LN		26		2		false		           2   and we were talking about -- he was talking with them about				false

		655						LN		26		3		false		           3   getting a telephone line and they said that they were taking				false

		656						LN		26		4		false		           4   this line down because they were putting a cable in and that				false

		657						LN		26		5		false		           5   he could have it.				false

		658						LN		26		6		false		           6        MS. SLAWSON:  Okay.				false

		659						LN		26		7		false		           7        MS. FLINSPACH:  And that's as much as he can recall.				false

		660						LN		26		8		false		           8        Q.   (BY MS. SLAWSON) Okay.  Did you -- did either of				false

		661						LN		26		9		false		           9   you pay any sort of line extension fee to South Central?				false

		662						LN		26		10		false		          10        MS. FLINSPACH:  I don't know that we ever paid any				false

		663						LN		26		11		false		          11   fees, no.  And I usually pay the bills, so I don't -- I				false

		664						LN		26		12		false		          12   don't think that happened.				false

		665						LN		26		13		false		          13        Q.   (BY MS. SLAWSON) Mr. --				false

		666						LN		26		14		false		          14        MS. FLINSPACH:  I read in your papers that said that,				false

		667						LN		26		15		false		          15   you know, like 313 fee or something.  No, I don't think any				false

		668						LN		26		16		false		          16   of that ever happened.				false

		669						LN		26		17		false		          17        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, in your, or				false

		670						LN		26		18		false		          18   Mrs. Flinspach, in your formal complaint you indicated that				false

		671						LN		26		19		false		          19   South Central didn't install any hardware on the line; is				false

		672						LN		26		20		false		          20   that correct?				false

		673						LN		26		21		false		          21        MS. FLINSPACH:  Well, unless one of the guys that				false

		674						LN		26		22		false		          22   helped him put up the line was involved in it.  We don't				false

		675						LN		26		23		false		          23   recall that, but no, I don't think that they helped us.  You				false

		676						LN		26		24		false		          24   know, it wasn't like they sent a bunch of men out there to				false

		677						LN		26		25		false		          25   help construct the line up the canyon, no.  That didn't				false

		678						PG		27		0		false		page 27				false

		679						LN		27		1		false		           1   happen.				false

		680						LN		27		2		false		           2        Q.   (BY MS. SLAWSON) Okay.  And when the line breaks,				false

		681						LN		27		3		false		           3   who provides the materials for repairing the line?				false

		682						LN		27		4		false		           4        MS. FLINSPACH:  Well, we have on hand some connectors				false

		683						LN		27		5		false		           5   and some wire, and if it needs wire usually we have some to				false

		684						LN		27		6		false		           6   do it, don't we (to Mr. Flinspach)?				false

		685						LN		27		7		false		           7        MR. FLINSPACH:  It was left over.				false

		686						LN		27		8		false		           8        MS. FLINSPACH:  Oh.  I guess -- I guess it was left				false

		687						LN		27		9		false		           9   over from the construction and -- and I think any materials				false

		688						LN		27		10		false		          10   that they had.  I know when Carlos quit, he gave Mike all				false

		689						LN		27		11		false		          11   the connectors that he had so that he would have them if he				false

		690						LN		27		12		false		          12   needed them.				false

		691						LN		27		13		false		          13        Q.   (BY MS. SLAWSON) So, Mr. Flinspach, you said for				false

		692						LN		27		14		false		          14   about the first 20 years South Central maintained or did				false

		693						LN		27		15		false		          15   maintenance or repair on your line; is that accurate?				false

		694						LN		27		16		false		          16        MS. FLINSPACH:  She said for the first 20 years that				false

		695						LN		27		17		false		          17   they helped you on the line (to Mr. Flinspach).				false

		696						LN		27		18		false		          18             He said there was a guy that came out, and he				false

		697						LN		27		19		false		          19   thought it was from Escalante, that used to come out when we				false

		698						LN		27		20		false		          20   needed help that would help up on the line, and he doesn't				false

		699						LN		27		21		false		          21   recall the guy's name.  He had a truck and he would come out				false

		700						LN		27		22		false		          22   and help him.				false

		701						LN		27		23		false		          23        Q.   (BY MS. SLAWSON) And then about 20 years ago				false

		702						LN		27		24		false		          24   something changed.  Is that your testimony?				false

		703						LN		27		25		false		          25        MS. FLINSPACH:  She said 20 years ago it changed (to				false

		704						PG		28		0		false		page 28				false

		705						LN		28		1		false		           1   Mr. Flinspach).				false

		706						LN		28		2		false		           2        MR. FLINSPACH:  Approximately.  I can't remember now				false

		707						LN		28		3		false		           3   that much (inaudible).				false

		708						LN		28		4		false		           4        Q.   (BY MS. SLAWSON) I'm sorry.  Can you repeat that,				false

		709						LN		28		5		false		           5   please.				false

		710						LN		28		6		false		           6        MS. FLINSPACH:  She wanted you to repeat what you said				false

		711						LN		28		7		false		           7   (to Mr. Flinspach).				false

		712						LN		28		8		false		           8        MR. FLINSPACH:  A man helped me from time to time, had				false

		713						LN		28		9		false		           9   his own truck from South Central Telephone, but I can't				false

		714						LN		28		10		false		          10   remember an exact date, the length of times, but I know at				false

		715						LN		28		11		false		          11   least 20 years.				false

		716						LN		28		12		false		          12        Q.   (BY MS. SLAWSON) And then something changed and				false

		717						LN		28		13		false		          13   they stopped wanting to repair your line; is that your				false

		718						LN		28		14		false		          14   testimony?				false

		719						LN		28		15		false		          15        MS. FLINSPACH:  They stopped trying to help you (to				false

		720						LN		28		16		false		          16   Mr. Flinspach).				false

		721						LN		28		17		false		          17        MR. FLINSPACH:  Well, he began to complain about having				false

		722						LN		28		18		false		          18   to help me, and so we needed a telephone so much I				false

		723						LN		28		19		false		          19   overlooked it and just put it up on my shelf to do it.				false

		724						LN		28		20		false		          20        Q.   (BY MS. SLAWSON) And do you know when they stopped				false

		725						LN		28		21		false		          21   performing the maintenance on your line the same way they				false

		726						LN		28		22		false		          22   had in the past?				false

		727						LN		28		23		false		          23        MS. FLINSPACH:  We don't have any dates on that.  We				false

		728						LN		28		24		false		          24   looked and we don't have any dates and we don't have -- you				false

		729						LN		28		25		false		          25   know, for the last six months I've kind of kept track when				false

		730						PG		29		0		false		page 29				false

		731						LN		29		1		false		           1   the line broke and when it was repaired.  But before that we				false

		732						LN		29		2		false		           2   just didn't do that, so I don't know.				false

		733						LN		29		3		false		           3        Q.   (BY MS. SLAWSON) And, Mr. Flinspach, did there				false

		734						LN		29		4		false		           4   come a time when South Central told you that they -- if they				false

		735						LN		29		5		false		           5   put you on a schedule, they need to charge you a service				false

		736						LN		29		6		false		           6   charge?				false

		737						LN		29		7		false		           7        MS. FLINSPACH:  No.  I can tell that you.				false

		738						LN		29		8		false		           8        Q.   (BY MS. SLAWSON) No.  I'm asking Mr. Flinspach if				false

		739						LN		29		9		false		           9   that happened to him, if he had a conversation about a				false

		740						LN		29		10		false		          10   service charge and he -- did he have any conversations about				false

		741						LN		29		11		false		          11   a service charge?				false

		742						LN		29		12		false		          12        MS. FLINSPACH:  Did you ever have a conversation with				false

		743						LN		29		13		false		          13   them about a service charge for repairs, Mike.  Tell them				false

		744						LN		29		14		false		          14   no.				false

		745						LN		29		15		false		          15        MR. FLINSPACH:  No.				false

		746						LN		29		16		false		          16        THE COURT:  Mr. Flinspach, can you hear me?				false

		747						LN		29		17		false		          17        MR. FLINSPACH:  (No audible response.)				false

		748						LN		29		18		false		          18        MS. FLINSPACH:  Can you hear her (to Mr. Flinspach)?				false

		749						LN		29		19		false		          19        MR. FLINSPACH:  My hearing I can -- half of it is				false

		750						LN		29		20		false		          20   garbled, so it's kind of hard.  I have to talk to my wife --				false

		751						LN		29		21		false		          21        THE COURT:  I understand.				false

		752						LN		29		22		false		          22        MR. FLINSPACH:  -- before I answer.				false

		753						LN		29		23		false		          23        THE COURT:  I understand.  So the question is whether				false

		754						LN		29		24		false		          24   someone from the telephone company ever told you that you				false

		755						LN		29		25		false		          25   would have to pay a service charge in order to get help with				false

		756						PG		30		0		false		page 30				false

		757						LN		30		1		false		           1   a repair.				false

		758						LN		30		2		false		           2        MS. FLINSPACH:  Did anybody ever tell you there had to				false

		759						LN		30		3		false		           3   be a service charge before you could get help (to				false

		760						LN		30		4		false		           4   Mr. Flinspach).				false

		761						LN		30		5		false		           5        MR. FLINSPACH:  No.				false

		762						LN		30		6		false		           6        Q.   (BY MS. SLAWSON) So nobody told you -- never mind.				false

		763						LN		30		7		false		           7             Did you have a conversation with a South Central				false

		764						LN		30		8		false		           8   employee where you indicated you were mad because somebody				false

		765						LN		30		9		false		           9   had quoted you a service charge?				false

		766						LN		30		10		false		          10        A.   (No audible response.)				false

		767						LN		30		11		false		          11        MS. FLINSPACH:  Did you ever say anything about that				false

		768						LN		30		12		false		          12   you were mad because they wanted to charge you (to				false

		769						LN		30		13		false		          13   Mr. Flinspach)?				false

		770						LN		30		14		false		          14        MR. FLINSPACH:  (Inaudible.)				false

		771						LN		30		15		false		          15        THE COURT:  Mr. Flinspach, I need you to speak right				false

		772						LN		30		16		false		          16   into the telephone.				false

		773						LN		30		17		false		          17        MR. FLINSPACH:  Well, I think I remember someone saying				false

		774						LN		30		18		false		          18   what they was gonna charge us if they had to work on the				false

		775						LN		30		19		false		          19   line, and I knew the amount was ridiculous because it was a				false

		776						LN		30		20		false		          20   certain amount for one individual and there were three				false

		777						LN		30		21		false		          21   working on it, and that was ridiculous.  I wouldn't have				false

		778						LN		30		22		false		          22   paid that.				false

		779						LN		30		23		false		          23        THE COURT:  Okay.				false

		780						LN		30		24		false		          24        MR. FLINSPACH:  It wasn't even -- it wasn't right.				false

		781						LN		30		25		false		          25        MS. FLINSPACH:  I think he understood that they wanted				false

		782						PG		31		0		false		page 31				false

		783						LN		31		1		false		           1   to charge $80 a man an hour, so it would be like $240 an				false

		784						LN		31		2		false		           2   hour for them to come and look at the line.  And he may have				false

		785						LN		31		3		false		           3   said something about that.  I don't know.  But the only time				false

		786						LN		31		4		false		           4   I had a conversation about that was with Duncan when he told				false

		787						LN		31		5		false		           5   me that no.  He said I'll leave a memo at the office and				false

		788						LN		31		6		false		           6   we'll take care of it, so.				false

		789						LN		31		7		false		           7        Q.   (BY MS. SLAWSON) Do you recall that when you would				false

		790						LN		31		8		false		           8   call in complaining of trouble on your line, that South				false

		791						LN		31		9		false		           9   Central would check the line to the point of demarcation in				false

		792						LN		31		10		false		          10   Modena?				false

		793						LN		31		11		false		          11        A.   Can you please repeat that.				false

		794						LN		31		12		false		          12        Q.   Do you recall that when you would call in about a				false

		795						LN		31		13		false		          13   trouble on your line, that South Central would go out and				false

		796						LN		31		14		false		          14   check your line at the point of demarcation in Modena?				false

		797						LN		31		15		false		          15        A.   Well, we never did know when they did that.  We				false

		798						LN		31		16		false		          16   didn't know whether they did it or when they were coming or,				false

		799						LN		31		17		false		          17   you know, because ordinarily it wasn't to their line of				false

		800						LN		31		18		false		          18   demarcation which they called it.  It was usually a broken				false

		801						LN		31		19		false		          19   line.  And it didn't do any good for them to go to Modena				false

		802						LN		31		20		false		          20   and check their little box because that wasn't usually the				false

		803						LN		31		21		false		          21   problem.				false

		804						LN		31		22		false		          22        THE COURT:  So did they ever go past the box and take a				false

		805						LN		31		23		false		          23   look at the actual line to find out what the problem was?				false

		806						LN		31		24		false		          24        MS. FLINSPACH:  I think there were times that we asked				false

		807						LN		31		25		false		          25   them to come and look.  I think one time I think Weston even				false

		808						PG		32		0		false		page 32				false

		809						LN		32		1		false		           1   said maybe I'll bring my four-wheeler out and I'll drive up				false

		810						LN		32		2		false		           2   the line and see if I can see something, so they did offer.				false

		811						LN		32		3		false		           3   But I don't know, I couldn't tell you if they ever found a				false

		812						LN		32		4		false		           4   problem or whether -- I think one time we thought maybe				false

		813						LN		32		5		false		           5   there was an insulator that was off or something like that,				false

		814						LN		32		6		false		           6   but usually my husband ended up fixing it.				false

		815						LN		32		7		false		           7        THE COURT:  Okay.  Let me just pause for just a minute				false

		816						LN		32		8		false		           8   Mrs. Slawson and ask you.  Is it -- is it your intention				false

		817						LN		32		9		false		           9   today to try to establish ownership just through course of				false

		818						LN		32		10		false		          10   dealing?  Do you have any other information, documentation,				false

		819						LN		32		11		false		          11   or evidence?				false

		820						LN		32		12		false		          12        THE WITNESS:  We have the evidence that my witnesses				false

		821						LN		32		13		false		          13   will provide about ownership, but I don't have documents				false

		822						LN		32		14		false		          14   that show the ownership.  That's part of the problem is				false

		823						LN		32		15		false		          15   that --				false

		824						LN		32		16		false		          16        THE COURT:  Right.				false

		825						LN		32		17		false		          17        MS. SLAWSON:  -- we're four years later.				false

		826						LN		32		18		false		          18        THE COURT:  So -- so is the commission going to have to				false

		827						LN		32		19		false		          19   make the decision solely on course of dealing.  Is that the				false

		828						LN		32		20		false		          20   that the question?  I mean, that's my question.				false

		829						LN		32		21		false		          21        THE WITNESS:  Well, I don't know that it's going to be				false

		830						LN		32		22		false		          22   solely on course of dealing because you're gonna hear from				false

		831						LN		32		23		false		          23   my witnesses that there's certain indicia of ownership and				false

		832						LN		32		24		false		          24   it's not -- not, you know, it's subject to -- or it's				false

		833						LN		32		25		false		          25   involved in the course of dealing, but there are certain				false

		834						PG		33		0		false		page 33				false

		835						LN		33		1		false		           1   things that they permit and don't permit on lines that they				false

		836						LN		33		2		false		           2   own and certain things that they do and don't do on lines				false

		837						LN		33		3		false		           3   that they own.				false

		838						LN		33		4		false		           4        THE COURT:  Only.				false

		839						LN		33		5		false		           5        MS. SLAWSON:  And we'll have testimony on that.				false

		840						LN		33		6		false		           6        THE COURT:  And will they be able to testify clear back				false

		841						LN		33		7		false		           7   to what those policies were in 1977?				false

		842						LN		33		8		false		           8        MS. SLAWSON:  No.  They'll be able to testify to what				false

		843						LN		33		9		false		           9   those policies were back in 19, what, 1988.				false

		844						LN		33		10		false		          10        THE COURT:  '88.  So eleven years later?				false

		845						LN		33		11		false		          11        MS. SLAWSON:  Yeah.				false

		846						LN		33		12		false		          12        THE COURT:  Okay.  And do you have the date on which				false

		847						LN		33		13		false		          13   the tariff that first discussed customer-provided equipment				false

		848						LN		33		14		false		          14   was put into place?				false

		849						LN		33		15		false		          15        MS. SLAWSON:  No.  I know that the tariff dated 1988				false

		850						LN		33		16		false		          16   that was approved by the commission discussed				false

		851						LN		33		17		false		          17   customer-provided equipment.  We've -- the company has				false

		852						LN		33		18		false		          18   searched its records for its old tariffs it didn't have, the				false

		853						LN		33		19		false		          19   Public Service Commission doesn't have it and the Division				false

		854						LN		33		20		false		          20   of Public Utilities doesn't have it.				false

		855						LN		33		21		false		          21        THE COURT:  Okay.  But as of 1988, the tariff discussed				false

		856						LN		33		22		false		          22   customer premising --				false

		857						LN		33		23		false		          23        MS. SLAWSON:  Customer provided.				false

		858						LN		33		24		false		          24        THE COURT:  -- customer-provided equipment?				false

		859						LN		33		25		false		          25        MS. SLAWSON:  Yes.				false

		860						PG		34		0		false		page 34				false

		861						LN		34		1		false		           1        THE COURT:  Okay.  Let me get to another issue that I				false

		862						LN		34		2		false		           2   know the commission is concerned about and you can certainly				false

		863						LN		34		3		false		           3   continue to ask --				false

		864						LN		34		4		false		           4        MS. SLAWSON:  Okay.				false

		865						LN		34		5		false		           5        THE COURT:  -- your questions, but I'm just not sure				false

		866						LN		34		6		false		           6   how much help this -- the -- the course of dealing is going				false

		867						LN		34		7		false		           7   to be because it really -- it goes both ways, you know.  So				false

		868						LN		34		8		false		           8   I think we just might be at a 50/50 situation there.				false

		869						LN		34		9		false		           9             But from what from what -- from what I understand,				false

		870						LN		34		10		false		          10   the line at issue terminates at the ranch at a piece of				false

		871						LN		34		11		false		          11   equipment that is at the house and that the utility has				false

		872						LN		34		12		false		          12   stated to the Flinspachs that they own that.  And I'd like				false

		873						LN		34		13		false		          13   to deal with that.				false

		874						LN		34		14		false		          14        MS. SLAWSON:  Okay.  And I think that's contrary to the				false

		875						LN		34		15		false		          15   evidence that you're gonna hear today.				false

		876						LN		34		16		false		          16        THE COURT:  Okay.				false

		877						LN		34		17		false		          17        MS. SLAWSON:  I don't think they claim an ownership				false

		878						LN		34		18		false		          18   interest.				false

		879						LN		34		19		false		          19        THE COURT:  So, Mrs. Flinspach, can you hear me?				false

		880						LN		34		20		false		          20        MS. FLINSPACH:  Yes, I can.				false

		881						LN		34		21		false		          21        THE COURT:  Okay.  Is there a piece of equipment on				false

		882						LN		34		22		false		          22   your home where the line terminates?				false

		883						LN		34		23		false		          23        MS. FLINSPACH:  Well, there's a power pole where the				false

		884						LN		34		24		false		          24   telephone line comes off and comes to our home.				false

		885						LN		34		25		false		          25        THE COURT:  Okay.  And what is on your home?  Where				false

		886						PG		35		0		false		page 35				false

		887						LN		35		1		false		           1   does the line go when it reaches your home?  Does it go into				false

		888						LN		35		2		false		           2   some sort of box or piece of equipment there at your home?				false

		889						LN		35		3		false		           3        MS. FLINSPACH:  No.  It just -- it's a line that comes				false

		890						LN		35		4		false		           4   in, the little box in the wall, and it connects to the				false

		891						LN		35		5		false		           5   telephone.				false

		892						LN		35		6		false		           6        THE COURT:  Okay.  So who -- where did that box in the				false

		893						LN		35		7		false		           7   wall come from?  Did Mr. Flinspach put that in the home?				false

		894						LN		35		8		false		           8        MS. FLINSPACH:  No.  I think the telephone company				false

		895						LN		35		9		false		           9   installed that box and the box that's out there on the pole.				false

		896						LN		35		10		false		          10   I think the box on the pole and then the box that's on the				false

		897						LN		35		11		false		          11   outside of the house where, you know, the little line runs				false

		898						LN		35		12		false		          12   into the house, I think they maintain that.				false

		899						LN		35		13		false		          13        THE COURT:  Okay.  And is it your understanding that				false

		900						LN		35		14		false		          14   those boxes were given to you along with the line or is it				false

		901						LN		35		15		false		          15   your understanding that the telephone -- that those belonged				false

		902						LN		35		16		false		          16   to the telephone company?				false

		903						LN		35		17		false		          17        MS. FLINSPACH:  No.  If there was any problem with				false

		904						LN		35		18		false		          18   them, the telephone company -- in fact, they just, oh, about				false

		905						LN		35		19		false		          19   two months ago came and worked on the box that sat on the				false

		906						LN		35		20		false		          20   pole.				false

		907						LN		35		21		false		          21        THE COURT:  Okay.				false

		908						LN		35		22		false		          22        MS. FLINSPACH:  They said that they -- they couldn't				false

		909						LN		35		23		false		          23   get a replacement, but they were updating it a bit.				false

		910						LN		35		24		false		          24        THE COURT:  Okay.				false

		911						LN		35		25		false		          25             Do you want to pursue anything there with the				false

		912						PG		36		0		false		page 36				false

		913						LN		36		1		false		           1   Flinspachs, Ms. Slawson?				false

		914						LN		36		2		false		           2        MS. FLINSPACH:  Do you want to say anything (to				false

		915						LN		36		3		false		           3   Mr. Flinspach)?				false

		916						LN		36		4		false		           4        MS. SLAWSON:  No.				false

		917						LN		36		5		false		           5        MR. FLINSPACH:  No.				false

		918						LN		36		6		false		           6        THE COURT:  Okay.  I'm sorry to have interrupted you.				false

		919						LN		36		7		false		           7   Please go ahead and do whatever.				false

		920						LN		36		8		false		           8        Q.   (BY MS. SLAWSON) Okay.  I just wanted to maybe				false

		921						LN		36		9		false		           9   move on to the events that happened in January that led to				false

		922						LN		36		10		false		          10   the culmination of this complaint I think.				false

		923						LN		36		11		false		          11        THE COURT:  Are those going to help with the question				false

		924						LN		36		12		false		          12   of ownership?  Because I don't want to talk about threats or				false

		925						LN		36		13		false		          13   fears and things like that.  If there's a problem there,				false

		926						LN		36		14		false		          14   it's a police matter.  It's not a commission matter.				false

		927						LN		36		15		false		          15        MS. SLAWSON:  Well, I think, I mean, are you -- are you				false

		928						LN		36		16		false		          16   not gonna allow me to put on evidence of the conversation				false

		929						LN		36		17		false		          17   that happened on January 25th?				false

		930						LN		36		18		false		          18        THE COURT:  I will if they go to ownership, but I'm				false

		931						LN		36		19		false		          19   trying to figure out who owns the line.				false

		932						LN		36		20		false		          20        MS. SLAWSON:  Right.  And I think I would argue that				false

		933						LN		36		21		false		          21   these -- they go to ownership because they show the course				false

		934						LN		36		22		false		          22   of dealings between the parties which also goes to				false

		935						LN		36		23		false		          23   ownership.				false

		936						LN		36		24		false		          24        THE COURT:  I'll give you a few minutes, but I think				false

		937						LN		36		25		false		          25   we've had quite a lot of discussion on course of ownership				false

		938						PG		37		0		false		page 37				false

		939						LN		37		1		false		           1   and I'm not sure how helpful it is.  So I'd ask you to make				false

		940						LN		37		2		false		           2   it brief.				false

		941						LN		37		3		false		           3        MS. SLAWSON:  Well, I mean, with all due respect,				false

		942						LN		37		4		false		           4   ownership is the issue in this case, so --				false

		943						LN		37		5		false		           5        THE COURT:  Correct.  And I'm not sure that --				false

		944						LN		37		6		false		           6        MS. SLAWSON:  -- put on as much evidence as we have.				false

		945						LN		37		7		false		           7        THE COURT:  I'm not sure that course of dealing is				false

		946						LN		37		8		false		           8   going to be particularly helpful in making that				false

		947						LN		37		9		false		           9   determination.  As I said, it cuts both ways --				false

		948						LN		37		10		false		          10        MS. SLAWSON:  Right.				false

		949						LN		37		11		false		          11        THE COURT:  -- in this case.				false

		950						LN		37		12		false		          12        MS. SLAWSON:  But if the preponderance of the evidence				false

		951						LN		37		13		false		          13   shows that it's -- the course of dealing shows that it's				false

		952						LN		37		14		false		          14   owned by the Flinspachs, then we need to be able to put on				false

		953						LN		37		15		false		          15   that preponderance of evidence.				false

		954						LN		37		16		false		          16        THE COURT:  You may proceed, but I may cut you off.				false

		955						LN		37		17		false		          17        MS. SLAWSON:  Thank you.				false

		956						LN		37		18		false		          18        THE COURT:  Please go ahead.				false

		957						LN		37		19		false		          19        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you go to the				false

		958						LN		37		20		false		          20   central office of South Central on January 25th of 2017?				false

		959						LN		37		21		false		          21        MS. FLINSPACH:  It's not -- I don't know that he can				false

		960						LN		37		22		false		          22   hear you, but it's not their office.  It's a little place				false

		961						LN		37		23		false		          23   out here at Beryl where they keep some equipment.  I don't				false

		962						LN		37		24		false		          24   know whether they call it an office or not, but it's a				false

		963						LN		37		25		false		          25   little building.				false

		964						PG		38		0		false		page 38				false

		965						LN		38		1		false		           1        Q.   And Mr. Flinspach went there on January 25th?				false

		966						LN		38		2		false		           2        A.   I -- I'd have to look, but I think he did, yes.				false

		967						LN		38		3		false		           3        Q.   And can you ask him and maybe he could answer.				false

		968						LN		38		4		false		           4        A.   Did you go out there to the thing the 25th of				false

		969						LN		38		5		false		           5   January?  Is that when you talked to the guy out there (to				false

		970						LN		38		6		false		           6   Mr. Flinspach)?				false

		971						LN		38		7		false		           7        MR. FLINSPACH:  Yeah, I guess.				false

		972						LN		38		8		false		           8        Q.   (BY MS. SLAWSON) Are you unsure of the date or are				false

		973						LN		38		9		false		           9   you unsure of the fact that you went to the --				false

		974						LN		38		10		false		          10        MS. FLINSPACH:  Yeah.  We'll just have to -- there's so				false

		975						LN		38		11		false		          11   many that I'd have to look back.  We did document when he				false

		976						LN		38		12		false		          12   went out there, but I'd have to look here on my papers to				false

		977						LN		38		13		false		          13   see that they -- because there were -- there were two or				false

		978						LN		38		14		false		          14   three times that -- there were, I think, one that I was with				false

		979						LN		38		15		false		          15   him and another time he was by himself.				false

		980						LN		38		16		false		          16        Q.   (BY MS. SLAWSON) In the formal complaint that you				false

		981						LN		38		17		false		          17   filed in this matter you indicated that you -- that you --				false

		982						LN		38		18		false		          18   "On January 25th I, Richard, went to Beryl to talk with				false

		983						LN		38		19		false		          19   Weston and Roy to ask why they hadn't come on the 24th."				false

		984						LN		38		20		false		          20             Do you remember that, Mr. Flinspach?				false

		985						LN		38		21		false		          21        A.   Yes.				false

		986						LN		38		22		false		          22        MS. FLINSPACH:  Yes.				false

		987						LN		38		23		false		          23        Q.   (BY MS. SLAWSON) And were you angry when you				false

		988						LN		38		24		false		          24   visited the office that day?				false

		989						LN		38		25		false		          25        MS. FLINSPACH:  Were you angry (to Mr. Flinspach)?				false

		990						PG		39		0		false		page 39				false

		991						LN		39		1		false		           1        MR. FLINSPACH:  I was angry to make an appointment with				false

		992						LN		39		2		false		           2   these guys and then I had to check with them two weeks				false

		993						LN		39		3		false		           3   after.  They said well, I forgot to tell him.  And the				false

		994						LN		39		4		false		           4   second time it was three weeks and I got -- and I was upset,				false

		995						LN		39		5		false		           5   yes.				false

		996						LN		39		6		false		           6        Q.   (BY MS. SLAWSON) And you say you had made an				false

		997						LN		39		7		false		           7   appointment, but isn't it true that Duncan had told you he'd				false

		998						LN		39		8		false		           8   have the guys come out when they had spare time?				false

		999						LN		39		9		false		           9        MS. FLINSPACH:  I recall what we put in the statement				false

		1000						LN		39		10		false		          10   and he actually went out there that day and told the boys to				false

		1001						LN		39		11		false		          11   put Duncan on the line.  And he said I'm headed out that way				false

		1002						LN		39		12		false		          12   and we'll -- I'll send the boys right out.  Well, he came				false

		1003						LN		39		13		false		          13   back and we waited all day, because his understanding was				false

		1004						LN		39		14		false		          14   they were coming out to help him that day, yes.				false

		1005						LN		39		15		false		          15        Q.   (BY MS. SLAWSON) And -- and I believe Duncan				false

		1006						LN		39		16		false		          16   called you, Ms. Flinspach, later and said no, you				false

		1007						LN		39		17		false		          17   misunderstood, we didn't have an appointment.  Is that				false

		1008						LN		39		18		false		          18   correct?				false

		1009						LN		39		19		false		          19        A.   No.  No.  I don't think he did.				false

		1010						LN		39		20		false		          20        Q.   He didn't call --				false

		1011						LN		39		21		false		          21        A.   He didn't say we didn't have an appointment, no.				false

		1012						LN		39		22		false		          22        Q.   He didn't call and leave a message on your cell				false

		1013						LN		39		23		false		          23   phone?				false

		1014						LN		39		24		false		          24        THE COURT:  I'm -- I'm trying to understand how this				false

		1015						LN		39		25		false		          25   goes to ownership, Ms. Slawson.  I know that there was				false

		1016						PG		40		0		false		page 40				false

		1017						LN		40		1		false		           1   conversation.				false

		1018						LN		40		2		false		           2        MS. FLINSPACH:  Yeah.				false

		1019						LN		40		3		false		           3        THE COURT:  I know that there was some agreement that				false

		1020						LN		40		4		false		           4   SCUTA would help.  I'm not sure that the timing is relevant.				false

		1021						LN		40		5		false		           5   Can you help me?				false

		1022						LN		40		6		false		           6        MS. SLAWSON:  Yeah.  I'm struggling with the issue of				false

		1023						LN		40		7		false		           7   ownership too because both parties testify -- or South				false

		1024						LN		40		8		false		           8   Central will testify, but in their -- in their documents				false

		1025						LN		40		9		false		           9   have indicated that there doesn't seem to be a dispute on				false

		1026						LN		40		10		false		          10   ownership.  The Flinspachs say they own the line and South				false

		1027						LN		40		11		false		          11   Central says they own the line.  And so I start to --				false

		1028						LN		40		12		false		          12        THE COURT:  I have to disagree with you there.  The				false

		1029						LN		40		13		false		          13   Flinspachs have not stated here or in anything that they've				false

		1030						LN		40		14		false		          14   filed that they own the line.  And they have actually				false

		1031						LN		40		15		false		          15   questioned when SCUTA put into place these provisions				false

		1032						LN		40		16		false		          16   that -- that assigned them ownership and, therefore, made				false

		1033						LN		40		17		false		          17   them ineligible for assistance.  So I'm not going to accept				false

		1034						LN		40		18		false		          18   any proffer today that there's no dispute on ownership.				false

		1035						LN		40		19		false		          19   There is a dispute on ownership.				false

		1036						LN		40		20		false		          20        MS. SLAWSON:  Okay.  And I guess we'll have to look at				false

		1037						LN		40		21		false		          21   the record.  I thought that the Flinspachs here today said				false

		1038						LN		40		22		false		          22   that they believe they own the line.				false

		1039						LN		40		23		false		          23        THE COURT:  No.  You said that and I said please don't				false

		1040						LN		40		24		false		          24   lead.				false

		1041						LN		40		25		false		          25        MS. SLAWSON:  Right.  And then I asked followup				false

		1042						PG		41		0		false		page 41				false

		1043						LN		41		1		false		           1   questions and they said yeah.  I thought they said that, but				false

		1044						LN		41		2		false		           2   we can --				false

		1045						LN		41		3		false		           3        THE COURT:  They said that they had sole use of the				false

		1046						LN		41		4		false		           4   line and that they didn't suppose anybody else would have				false

		1047						LN		41		5		false		           5   had the right to come in and remove it except maybe the				false

		1048						LN		41		6		false		           6   telephone company.				false

		1049						LN		41		7		false		           7        MS. SLAWSON:  Okay.  Well, maybe give me just a minute.				false

		1050						LN		41		8		false		           8        THE COURT:  Uh-huh.				false

		1051						LN		41		9		false		           9        MS. SLAWSON:  Thanks.				false

		1052						LN		41		10		false		          10             (Pause in the proceedings.)				false

		1053						LN		41		11		false		          11        MS. FLINSPACH:  Hello.				false

		1054						LN		41		12		false		          12        THE COURT:  Yes.  We're just pausing for a moment.				false

		1055						LN		41		13		false		          13        MS. FLINSPACH:  Okay.  We were just making sure that we				false

		1056						LN		41		14		false		          14   weren't -- didn't lose our line.				false

		1057						LN		41		15		false		          15        THE COURT:  Yeah.  We're still okay.  Stay with us.				false

		1058						LN		41		16		false		          16        MS. SLAWSON:  I don't have any other questions for the				false

		1059						LN		41		17		false		          17   Flinspachs.				false

		1060						LN		41		18		false		          18        THE COURT:  Okay.  Mrs. Flinspach.				false

		1061						LN		41		19		false		          19        MS. FLINSPACH:  Yes.				false

		1062						LN		41		20		false		          20        THE COURT:  The telephone company doesn't have any				false

		1063						LN		41		21		false		          21   other questions for you.  Is there anything now at this				false

		1064						LN		41		22		false		          22   point that you would like to clarify or further explain				false

		1065						LN		41		23		false		          23   before we go to the telephone company's witnesses?				false

		1066						LN		41		24		false		          24        MS. FLINSPACH:  No.  Only to say that, you know, it				false

		1067						LN		41		25		false		          25   really hasn't been a bad relationship.  We -- we worked with				false

		1068						PG		42		0		false		page 42				false

		1069						LN		42		1		false		           1   them and until just lately when we got this contention over				false

		1070						LN		42		2		false		           2   the line, I can't say that our relationship has been bad				false

		1071						LN		42		3		false		           3   with them.				false

		1072						LN		42		4		false		           4        THE COURT:  Okay.				false

		1073						LN		42		5		false		           5        MS. FLINSPACH:  We've had a few things where they				false

		1074						LN		42		6		false		           6   didn't want to come out and do certain things, but we've				false

		1075						LN		42		7		false		           7   managed.  But it isn't like we -- we have hate towards them				false

		1076						LN		42		8		false		           8   or anything, so.				false

		1077						LN		42		9		false		           9        THE COURT:  Okay.				false

		1078						LN		42		10		false		          10        MS. FLINSPACH:  Anyway.				false

		1079						LN		42		11		false		          11        THE COURT:  Thank you.				false

		1080						LN		42		12		false		          12        MS. FLINSPACH:  We enjoy having the telephone and we				false

		1081						LN		42		13		false		          13   would like to have it again.  So that's about all I can say.				false

		1082						LN		42		14		false		          14        THE COURT:  Okay.  Thank you.  And you've -- you've				false

		1083						LN		42		15		false		          15   continued to pay your monthly fees even though you don't --				false

		1084						LN		42		16		false		          16   haven't had service; is that correct?				false

		1085						LN		42		17		false		          17        MS. FLINSPACH:  That's correct.				false

		1086						LN		42		18		false		          18        THE COURT:  Okay.				false

		1087						LN		42		19		false		          19        MS. SLAWSON:  South Central would like to call Kerry				false

		1088						LN		42		20		false		          20   Alvey to the stand or wherever you'd like him.				false

		1089						LN		42		21		false		          21        THE COURT:  He can stay right there.				false

		1090						LN		42		22		false		          22             Mr. Alvey, do you swear to tell the truth today?				false

		1091						LN		42		23		false		          23        MR. ALVEY:  Yes.				false

		1092						LN		42		24		false		          24        THE COURT:  And will you spell your name for me please.				false

		1093						LN		42		25		false		          25        MR. ALVEY:  It's Kerry, K-e-r-r-y; Alvey, A-l-v-e-y.				false

		1094						PG		43		0		false		page 43				false

		1095						LN		43		1		false		           1        THE COURT:  Thank you.				false

		1096						LN		43		2		false		           2                           EXAMINATION				false

		1097						LN		43		3		false		           3   BY MS. SLAWSON:				false

		1098						LN		43		4		false		           4        Q.   Mr. Alvey, are you employed by South Central Utah				false

		1099						LN		43		5		false		           5   Telephone?				false

		1100						LN		43		6		false		           6        A.   Yes, I am.				false

		1101						LN		43		7		false		           7        Q.   And what is your position with the company?				false

		1102						LN		43		8		false		           8        A.   I'm the Vice-president of Operations.				false

		1103						LN		43		9		false		           9        Q.   How long have you been with the company?				false

		1104						LN		43		10		false		          10        A.   I've been -- in September this year will be 33				false

		1105						LN		43		11		false		          11   years.				false

		1106						LN		43		12		false		          12        Q.   Okay.  And is South Central a rate of return				false

		1107						LN		43		13		false		          13   regulated company?				false

		1108						LN		43		14		false		          14        A.   It is.				false

		1109						LN		43		15		false		          15        Q.   And is the company a carrier of last resort?				false

		1110						LN		43		16		false		          16        A.   Yes.				false

		1111						LN		43		17		false		          17        Q.   Is it your -- based on your experience, does that				false

		1112						LN		43		18		false		          18   mean that South Central is obligated to provided service to				false

		1113						LN		43		19		false		          19   every last person in a service territory?				false

		1114						LN		43		20		false		          20        A.   It is not.  We -- we will provide service to				false

		1115						LN		43		21		false		          21   everyone if they live outside of the area where we have				false

		1116						LN		43		22		false		          22   facilities built.  If they're willing to -- to help pay and				false

		1117						LN		43		23		false		          23   aid construction, then we will build facilities to them and				false

		1118						LN		43		24		false		          24   provide service.				false

		1119						LN		43		25		false		          25        Q.   Okay.  In your position are you familiar with				false

		1120						PG		44		0		false		page 44				false

		1121						LN		44		1		false		           1   South Central's tariff?				false

		1122						LN		44		2		false		           2        A.   Yes.				false

		1123						LN		44		3		false		           3        Q.   And have you reviewed South Central's records in				false

		1124						LN		44		4		false		           4   preparation for this hearing?				false

		1125						LN		44		5		false		           5        A.   I have.				false

		1126						LN		44		6		false		           6        Q.   Were you able to find South Central tariff from				false

		1127						LN		44		7		false		           7   1977?				false

		1128						LN		44		8		false		           8        A.   I could not.				false

		1129						LN		44		9		false		           9        Q.   What is the earliest tariff you were able to				false

		1130						LN		44		10		false		          10   locate?				false

		1131						LN		44		11		false		          11        A.   It's the tariff from 1988.				false

		1132						LN		44		12		false		          12        Q.   Okay.  And -- and why -- do you have any reason				false

		1133						LN		44		13		false		          13   for why you weren't able to locate the earlier tariff?				false

		1134						LN		44		14		false		          14        A.   I think just time frame and records have been lost				false

		1135						LN		44		15		false		          15   from that time.				false

		1136						LN		44		16		false		          16        MS. SLAWSON:  Okay.  I have some tariff pages that I'd				false

		1137						LN		44		17		false		          17   like Mr. Alvey to identify.  May I approach?				false

		1138						LN		44		18		false		          18        THE COURT:  Of course.				false

		1139						LN		44		19		false		          19        MS. SLAWSON:  Would you prefer that we mark each				false

		1140						LN		44		20		false		          20   section separately or just mark it as one?				false

		1141						LN		44		21		false		          21        THE COURT:  Let's mark it as one.  I think that makes				false

		1142						LN		44		22		false		          22   sense.  We'll mark this as Exhibit 1.				false

		1143						LN		44		23		false		          23                  (Exhibit 1 marked.)				false

		1144						LN		44		24		false		          24        Q.   (BY MS. SLAWSON) All right, Mr. Alvey.  I've				false

		1145						LN		44		25		false		          25   handed you what's been marked as Exhibit 1.  Can you				false

		1146						PG		45		0		false		page 45				false

		1147						LN		45		1		false		           1   identify these pages?				false

		1148						LN		45		2		false		           2        A.   Yes.  These are pages from our tariff.				false

		1149						LN		45		3		false		           3        Q.   Okay.  And I'd like to start with the first page				false

		1150						LN		45		4		false		           4   of that exhibit which would be sheet No. 7.				false

		1151						LN		45		5		false		           5        THE COURT:  Just a moment.  Is this the 1988 tariff?				false

		1152						LN		45		6		false		           6        THE WITNESS:  Yes.				false

		1153						LN		45		7		false		           7        THE COURT:  Okay.  Thank you.				false

		1154						LN		45		8		false		           8        Q.   (BY MS. SLAWSON) Sheet No. 7.  There's a				false

		1155						LN		45		9		false		           9   definition for customer-provided equipment.  Do you see that				false

		1156						LN		45		10		false		          10   there?				false

		1157						LN		45		11		false		          11        A.   Yes.				false

		1158						LN		45		12		false		          12        Q.   And do you have any independent recollection or				false

		1159						LN		45		13		false		          13   knowledge of when this concept was introduced into the				false

		1160						LN		45		14		false		          14   tariff?				false

		1161						LN		45		15		false		          15        A.   I do not other than this -- as long as I've been				false

		1162						LN		45		16		false		          16   employed with South Central, this has been the definition.				false

		1163						LN		45		17		false		          17        Q.   Okay.  And would you just read the definition for				false

		1164						LN		45		18		false		          18   the record.				false

		1165						LN		45		19		false		          19        A.   "Customer provided equipment.  Devices apparatus				false

		1166						LN		45		20		false		          20   and their associated wiring provided by a subscriber for use				false

		1167						LN		45		21		false		          21   with facilities furnished by the company."				false

		1168						LN		45		22		false		          22        THE COURT:  And when were you employed by SCUTA?				false

		1169						LN		45		23		false		          23        THE WITNESS:  I began in 1985.				false

		1170						LN		45		24		false		          24        THE COURT:  Okay.  Thank you.				false

		1171						LN		45		25		false		          25        Q.   (BY MS. SLAWSON) Okay.  And then turning to sheet				false

		1172						PG		46		0		false		page 46				false

		1173						LN		46		1		false		           1   No. 44 which is the third page of the exhibit I gave you				false

		1174						LN		46		2		false		           2   right there, I believe you had testified a moment ago about				false

		1175						LN		46		3		false		           3   construction charges and you've explained to us that a --				false

		1176						LN		46		4		false		           4   when would a construction charge be appropriate?				false

		1177						LN		46		5		false		           5        A.   Any time that we're extending facilities beyond				false

		1178						LN		46		6		false		           6   existing facilities --				false

		1179						LN		46		7		false		           7        Q.   Okay.				false

		1180						LN		46		8		false		           8        A.   -- to a customer.				false

		1181						LN		46		9		false		           9        Q.   And to your knowledge, did the Flinspachs pay a				false

		1182						LN		46		10		false		          10   construction charge or line extension charge to South				false

		1183						LN		46		11		false		          11   Central?				false

		1184						LN		46		12		false		          12        A.   I have no knowledge of that charge.				false

		1185						LN		46		13		false		          13        Q.   Okay.  And also looking on page 44, sheet 44 of				false

		1186						LN		46		14		false		          14   the -- of the exhibit there -- sorry.  Just trying to find				false

		1187						LN		46		15		false		          15   the right.				false

		1188						LN		46		16		false		          16             Look on page -- original sheet 50.				false

		1189						LN		46		17		false		          17        A.   (Witness complies.)				false

		1190						LN		46		18		false		          18        Q.   The heading of this section is Connection With				false

		1191						LN		46		19		false		          19   Subscriber-Owned Equipment.  Do you see the general				false

		1192						LN		46		20		false		          20   conditions?				false

		1193						LN		46		21		false		          21        A.   Yes.				false

		1194						LN		46		22		false		          22        Q.   The tariff indicates the company shall not be				false

		1195						LN		46		23		false		          23   responsible for the installation, operation, maintenance of				false

		1196						LN		46		24		false		          24   any CPE.  Do you see that in the second paragraph there?				false

		1197						LN		46		25		false		          25        A.   Yes.				false

		1198						PG		47		0		false		page 47				false

		1199						LN		47		1		false		           1        Q.   Based on your experience with the company, has				false

		1200						LN		47		2		false		           2   that been the policy of the company during your employment?				false

		1201						LN		47		3		false		           3        A.   Yes, it has.				false

		1202						LN		47		4		false		           4        MS. SLAWSON:  May I approach?  I have another exhibit.				false

		1203						LN		47		5		false		           5        THE COURT:  Yes.  I just have a question then.				false

		1204						LN		47		6		false		           6             So do you dispute that the company provided				false

		1205						LN		47		7		false		           7   service on the line for 20 years from 1977 forward?  It				false

		1206						LN		47		8		false		           8   appears that had it done so, it would have been contrary to				false

		1207						LN		47		9		false		           9   this tariff provision.				false

		1208						LN		47		10		false		          10        THE WITNESS:  No.  I don't know dispute that we helped				false

		1209						LN		47		11		false		          11   the Flinspachs, but it was -- started out with the local				false

		1210						LN		47		12		false		          12   employee, and Mr. Flinspach mentioned Carlos Terry.  And he				false

		1211						LN		47		13		false		          13   was employed there when I -- when I started, and it was just				false

		1212						LN		47		14		false		          14   a local person helping them.				false

		1213						LN		47		15		false		          15        THE COURT:  So did you waive this tariff provision "The				false

		1214						LN		47		16		false		          16   customer shall be responsible for the payment of all company				false

		1215						LN		47		17		false		          17   charges for visits by the company to the customer premises?"				false

		1216						LN		47		18		false		          18   You waived that?				false

		1217						LN		47		19		false		          19        THE WITNESS:  Well, I'm not -- I'm not sure that it was				false

		1218						LN		47		20		false		          20   ever --				false

		1219						LN		47		21		false		          21        THE COURT:  Because either you waived that or you own				false

		1220						LN		47		22		false		          22   the line.				false

		1221						LN		47		23		false		          23        THE WITNESS:  Well, we -- we waived it because we never				false

		1222						LN		47		24		false		          24   charged them.				false

		1223						LN		47		25		false		          25        THE COURT:  Or you own the line.				false

		1224						PG		48		0		false		page 48				false

		1225						LN		48		1		false		           1        THE WITNESS:  Right.  And we --				false

		1226						LN		48		2		false		           2        THE COURT:  One or the other.				false

		1227						LN		48		3		false		           3        THE WITNESS:  -- we -- we waived it.				false

		1228						LN		48		4		false		           4        THE COURT:  And what is your evidence for that?  Simply				false

		1229						LN		48		5		false		           5   your own personal recollection?				false

		1230						LN		48		6		false		           6        THE WITNESS:  My -- my --				false

		1231						LN		48		7		false		           7        THE COURT:  Or are you saying we must have because --				false

		1232						LN		48		8		false		           8        THE WITNESS:  No.				false

		1233						LN		48		9		false		           9        THE COURT:  -- we absolutely don't own the line?				false

		1234						LN		48		10		false		          10        THE WITNESS:  No.  My personal recollection speaking				false

		1235						LN		48		11		false		          11   with Carlos Terry as a -- as a fellow employee in those days				false

		1236						LN		48		12		false		          12   and him discussing just as a good neighbor helping these				false

		1237						LN		48		13		false		          13   people out, that he went out and helped them and we didn't				false

		1238						LN		48		14		false		          14   charge them for it.				false

		1239						LN		48		15		false		          15        THE COURT:  And is Carlos not available?				false

		1240						LN		48		16		false		          16        THE WITNESS:  Carlos passed away --				false

		1241						LN		48		17		false		          17        THE COURT:  Passed away.				false

		1242						LN		48		18		false		          18        THE WITNESS:  -- five years ago.				false

		1243						LN		48		19		false		          19        THE COURT:  Uh-huh.  Have you ever waived that				false

		1244						LN		48		20		false		          20   provision for any other customer?				false

		1245						LN		48		21		false		          21        THE WITNESS:  I -- I don't have any knowledge of that.				false

		1246						LN		48		22		false		          22   We may have, but I don't -- I can't say.  I don't have any				false

		1247						LN		48		23		false		          23   first-hand knowledge of it.				false

		1248						LN		48		24		false		          24        THE COURT:  Thank you.				false

		1249						LN		48		25		false		          25        MS. SLAWSON:  Exhibit 2.  Mark this as Exhibit 2.				false

		1250						PG		49		0		false		page 49				false

		1251						LN		49		1		false		           1                  (Exhibit 2 marked.)				false

		1252						LN		49		2		false		           2        Q.   (BY MS. SLAWSON) I'm showing you what's been				false

		1253						LN		49		3		false		           3   marked as Exhibit 2.  Are you familiar with this photograph?				false

		1254						LN		49		4		false		           4        A.   Yes.				false

		1255						LN		49		5		false		           5        Q.   And what is that a picture of?				false

		1256						LN		49		6		false		           6        A.   That's our demarcation point in Modena and the				false

		1257						LN		49		7		false		           7   point where the -- Mrs. Flinspach's line connects to our				false

		1258						LN		49		8		false		           8   network.				false

		1259						LN		49		9		false		           9        Q.   Okay.  Mr. and Mrs. Flinspach testified here today				false

		1260						LN		49		10		false		          10   that they had repaired the line on numerous occasions over				false

		1261						LN		49		11		false		          11   the past 40 years.  Did you hear that?				false

		1262						LN		49		12		false		          12        A.   Yes.				false

		1263						LN		49		13		false		          13        Q.   Does South Central allow its customers to repair				false

		1264						LN		49		14		false		          14   South Central network facilities?				false

		1265						LN		49		15		false		          15        A.   We do not.				false

		1266						LN		49		16		false		          16        Q.   Have you ever had a South Central customer				false

		1267						LN		49		17		false		          17   indicate to you they've repaired a break even though you				false

		1268						LN		49		18		false		          18   didn't authorize them to do that?				false

		1269						LN		49		19		false		          19        A.   We have had customers who have notified us that				false

		1270						LN		49		20		false		          20   they've cut maybe their bury drop into their property and --				false

		1271						LN		49		21		false		          21   but that we shouldn't worry about it because they fixed it				false

		1272						LN		49		22		false		          22   and it's taken care of.				false

		1273						LN		49		23		false		          23        Q.   And what is your standard procedure in those				false

		1274						LN		49		24		false		          24   instances?				false

		1275						LN		49		25		false		          25        A.   We usually go out there and dig it up because				false

		1276						PG		50		0		false		page 50				false

		1277						LN		50		1		false		           1   their method of repair will soon fail and so we repair it				false

		1278						LN		50		2		false		           2   correctly.				false

		1279						LN		50		3		false		           3        Q.   And do you have any knowledge, when Mr. Flinspach				false

		1280						LN		50		4		false		           4   and his wife reported to South Central that they had				false

		1281						LN		50		5		false		           5   repaired a portion of the Flinspach line, did South Central				false

		1282						LN		50		6		false		           6   send its technician out to inspect or replace that repair?				false

		1283						LN		50		7		false		           7        A.   We did not.				false

		1284						LN		50		8		false		           8        Q.   And why not?				false

		1285						LN		50		9		false		           9        A.   Because we've always assumed it's their line and				false

		1286						LN		50		10		false		          10   they have ownership of it and so they can do whatever they				false

		1287						LN		50		11		false		          11   want to do with that line.				false

		1288						LN		50		12		false		          12        Q.   Are you familiar with the route of the Flinspachs'				false

		1289						LN		50		13		false		          13   line?				false

		1290						LN		50		14		false		          14        A.   I am.				false

		1291						LN		50		15		false		          15        Q.   And does it follow the county road up to the				false

		1292						LN		50		16		false		          16   Flinspachs' home?				false

		1293						LN		50		17		false		          17        A.   There are sections where it follows the road, but				false

		1294						LN		50		18		false		          18   there are also sections where it's up to a quarter of a mile				false

		1295						LN		50		19		false		          19   away from the road.				false

		1296						LN		50		20		false		          20        Q.   And how would you get to that part of the line?				false

		1297						LN		50		21		false		          21        A.   We would walk.				false

		1298						LN		50		22		false		          22        Q.   Does South Central have any rights-of-way on that				false

		1299						LN		50		23		false		          23   route?				false

		1300						LN		50		24		false		          24        A.   We do not.				false

		1301						LN		50		25		false		          25        Q.   And I believe the Flinspachs' line is aerial the				false

		1302						PG		51		0		false		page 51				false

		1303						LN		51		1		false		           1   entire 5.2 miles?				false

		1304						LN		51		2		false		           2        A.   It is.  It's an aerial line built on the power				false

		1305						LN		51		3		false		           3   company's power poles.				false

		1306						LN		51		4		false		           4        Q.   And do you have any pole attachment agreement with				false

		1307						LN		51		5		false		           5   the power company?				false

		1308						LN		51		6		false		           6        A.   We do not.				false

		1309						LN		51		7		false		           7        Q.   Did you contact the power company to attach this				false

		1310						LN		51		8		false		           8   line to their poles?				false

		1311						LN		51		9		false		           9        A.   We did not.				false

		1312						LN		51		10		false		          10        Q.   Do you have any permission from the power company				false

		1313						LN		51		11		false		          11   to go on their poles?				false

		1314						LN		51		12		false		          12        A.   We do not.				false

		1315						LN		51		13		false		          13        THE COURT:  So just on that point, let me just put on				false

		1316						LN		51		14		false		          14   the record that I have reviewed the power company's tariff.				false

		1317						LN		51		15		false		          15   It does not require a pole attachment agreement.				false

		1318						LN		51		16		false		          16        Q.   (BY MS. SLAWSON) Do you have any experience with				false

		1319						LN		51		17		false		          17   Dixie Escalante and pole attachments?				false

		1320						LN		51		18		false		          18        A.   We -- we do.  It's been several years ago.  I				false

		1321						LN		51		19		false		          19   don't recall the exact date, but we had severe flooding out				false

		1322						LN		51		20		false		          20   in that area and some of our pedestals were under water and				false

		1323						LN		51		21		false		          21   service was out to customers, and we contacted the power				false

		1324						LN		51		22		false		          22   company to see if we could attach aerial cables to their				false

		1325						LN		51		23		false		          23   power poles and we were told that they do not allow any				false

		1326						LN		51		24		false		          24   attachments to their power poles.				false

		1327						LN		51		25		false		          25        Q.   Okay.  As I understand, the open wire is -- is on				false

		1328						PG		52		0		false		page 52				false

		1329						LN		52		1		false		           1   the same line as the power attachment; is that correct?				false

		1330						LN		52		2		false		           2        A.   That's correct.				false

		1331						LN		52		3		false		           3        Q.   And would it be above the power line or below the				false

		1332						LN		52		4		false		           4   power line?				false

		1333						LN		52		5		false		           5        A.   Below the power line.				false

		1334						LN		52		6		false		           6        Q.   And do you have experience in working on open				false

		1335						LN		52		7		false		           7   wires that are below -- located below a power line?				false

		1336						LN		52		8		false		           8        A.   Yes.				false

		1337						LN		52		9		false		           9        Q.   What can you tell us about that, those types of				false

		1338						LN		52		10		false		          10   attachments?				false

		1339						LN		52		11		false		          11        A.   It can be dangerous to work on those lines because				false

		1340						LN		52		12		false		          12   of the power inducted on the open wire lines from the power				false

		1341						LN		52		13		false		          13   line.  So if you're not -- if you're not familiar and know				false

		1342						LN		52		14		false		          14   the safety precautions to take, it can be dangerous to work				false

		1343						LN		52		15		false		          15   on.				false

		1344						LN		52		16		false		          16        Q.   Okay.  You might get electrocuted; right?				false

		1345						LN		52		17		false		          17        A.   You might get electrocuted, yes.				false

		1346						LN		52		18		false		          18        Q.   Have you prepared -- have you prepared an estimate				false

		1347						LN		52		19		false		          19   for replacing the obsolete open wire from Modena to the				false

		1348						LN		52		20		false		          20   Flinspachs' home?				false

		1349						LN		52		21		false		          21        A.   Yeah.				false

		1350						LN		52		22		false		          22        Q.   And what is the approximate cost to hang that				false

		1351						LN		52		23		false		          23   aerial plan?				false

		1352						LN		52		24		false		          24        A.   Depending on whether it's buried or aerial, it is				false

		1353						LN		52		25		false		          25   between 102 and $140,000.				false

		1354						PG		53		0		false		page 53				false

		1355						LN		53		1		false		           1        Q.   And if you hung it aerially, you would have to get				false

		1356						LN		53		2		false		           2   permission from Dixie Escalante Power; is that correct?				false

		1357						LN		53		3		false		           3        A.   That's correct.				false

		1358						LN		53		4		false		           4        Q.   And does the aerial estimation include make-ready				false

		1359						LN		53		5		false		           5   work for Dixie's poles?				false

		1360						LN		53		6		false		           6        A.   No, it does not.				false

		1361						LN		53		7		false		           7        Q.   And under either scenario I guess, whether you did				false

		1362						LN		53		8		false		           8   aerially or buried fiber, you would have to get				false

		1363						LN		53		9		false		           9   rights-of-way; is that correct?				false

		1364						LN		53		10		false		          10        A.   That's correct.  The majority of the route is over				false

		1365						LN		53		11		false		          11   BLM land and we would either aerial or bury.  We'd have to				false

		1366						LN		53		12		false		          12   get a right-of-way from BLM.				false

		1367						LN		53		13		false		          13        Q.   And are you -- are you familiar with the current				false

		1368						LN		53		14		false		          14   damages to the Flinspachs' line?				false

		1369						LN		53		15		false		          15        A.   I am.				false

		1370						LN		53		16		false		          16        Q.   And does South Central own or have access to				false

		1371						LN		53		17		false		          17   materials to repair that line?				false

		1372						LN		53		18		false		          18        A.   We do not.				false

		1373						LN		53		19		false		          19        Q.   Why is that?				false

		1374						LN		53		20		false		          20        A.   We don't -- we don't have any of those facilities.				false

		1375						LN		53		21		false		          21   It's been stated that Mr. Flinspach --				false

		1376						LN		53		22		false		          22        THE COURT:  Just a moment.  Mr. and Mrs. Flinspach, we				false

		1377						LN		53		23		false		          23   can hear you chatting just a little bit in the background				false

		1378						LN		53		24		false		          24   and I need you to stop --				false

		1379						LN		53		25		false		          25        MS. FLINSPACH:  Oh.  I'm sorry.				false

		1380						PG		54		0		false		page 54				false

		1381						LN		54		1		false		           1        THE COURT:  -- please.				false

		1382						LN		54		2		false		           2        MS. FLINSPACH:  Okay.  I'm sorry.				false

		1383						LN		54		3		false		           3        THE COURT:  Okay.  Thank you.				false

		1384						LN		54		4		false		           4        MS. FLINSPACH:  We can't hear everything that's going				false

		1385						LN		54		5		false		           5   on there with you very well, and so we thought maybe you				false

		1386						LN		54		6		false		           6   were clear away from our phone.				false

		1387						LN		54		7		false		           7        THE COURT:  Okay.  So whenever you can't hear, you need				false

		1388						LN		54		8		false		           8   to let me know; all right?				false

		1389						LN		54		9		false		           9        MS. FLINSPACH:  Okay.  We haven't heard testimony				false

		1390						LN		54		10		false		          10   from --				false

		1391						LN		54		11		false		          11        THE COURT:  Okay.  So let me just --				false

		1392						LN		54		12		false		          12        THE WITNESS:  -- on the phone company.  We can't --				false

		1393						LN		54		13		false		          13        THE COURT:  -- summarize.				false

		1394						LN		54		14		false		          14        MS. FLINSPACH:  That's the reason we were all getting				false

		1395						LN		54		15		false		          15   ready to leave.  Because we thought we were through.				false

		1396						LN		54		16		false		          16        THE COURT:  Okay.  Let me summarize.  Mr. Alvey is				false

		1397						LN		54		17		false		          17   testifying.  I've taken into evidence portions of the				false

		1398						LN		54		18		false		          18   company's 1988 tariff that discusses customer-provided				false

		1399						LN		54		19		false		          19   equipment and the company's obligation or lack of obligation				false

		1400						LN		54		20		false		          20   to assist with maintenance.				false

		1401						LN		54		21		false		          21             Mr. Alvey has stated that the company has always				false

		1402						LN		54		22		false		          22   assumed that the line was yours.  He's testified that the				false

		1403						LN		54		23		false		          23   company has no rights-of-way on the line, no pole attachment				false

		1404						LN		54		24		false		          24   agreements, and that in order to repair the line, the				false

		1405						LN		54		25		false		          25   company would need to put in place those legal rights.				false

		1406						PG		55		0		false		page 55				false

		1407						LN		55		1		false		           1        MS. FLINSPACH:  Legal meaning an agreement that we				false

		1408						LN		55		2		false		           2   would pay for repairs?  Is that it?				false

		1409						LN		55		3		false		           3        THE COURT:  No.  An agreement with Dixie Escalante that				false

		1410						LN		55		4		false		           4   it can use the power lines and an agreement with the Bureau				false

		1411						LN		55		5		false		           5   of Land Management?				false

		1412						LN		55		6		false		           6        THE WITNESS:  Yes.				false

		1413						LN		55		7		false		           7        THE COURT:  That it can have use of that land to access				false

		1414						LN		55		8		false		           8   your property.				false

		1415						LN		55		9		false		           9        MS. FLINSPACH:  Oh.  To actually get on it for repairs.				false

		1416						LN		55		10		false		          10   Is that what you're saying?				false

		1417						LN		55		11		false		          11        THE COURT:  And to place equipment there.				false

		1418						LN		55		12		false		          12             So, Mr. Alvey, I'm just confused because the				false

		1419						LN		55		13		false		          13   company has worked on this line apparently without				false

		1420						LN		55		14		false		          14   rights-of-way and without pole attachment agreements.  You				false

		1421						LN		55		15		false		          15   seem to say that's a big, big problem and, yet, in the past				false

		1422						LN		55		16		false		          16   it apparently has not been a big, big problem.  Can you help				false

		1423						LN		55		17		false		          17   me with that?				false

		1424						LN		55		18		false		          18        THE WITNESS:  Well, since we didn't have ownership of				false

		1425						LN		55		19		false		          19   the line, we were acting as just good neighbors helping.				false

		1426						LN		55		20		false		          20   And -- and if we assume ownership or build a new line, we				false

		1427						LN		55		21		false		          21   can't do that without having the proper permits and				false

		1428						LN		55		22		false		          22   authority in place.				false

		1429						LN		55		23		false		          23        THE COURT:  So if you -- if you acknowledge that you				false

		1430						LN		55		24		false		          24   own the line, then you would have been trespassing; is that				false

		1431						LN		55		25		false		          25   what you're saying?  But if you disclaim ownership of the				false

		1432						PG		56		0		false		page 56				false

		1433						LN		56		1		false		           1   line, then your past actions would not be trespassing?  I				false

		1434						LN		56		2		false		           2   mean, what is it that you're saying?				false

		1435						LN		56		3		false		           3        THE WITNESS:  Well, I'm saying if we -- if we own the				false

		1436						LN		56		4		false		           4   line, we'll be trespassing.  We weren't -- we weren't aware				false

		1437						LN		56		5		false		           5   if Mr. Flinspach had those right-of-ways in place because				false

		1438						LN		56		6		false		           6   we -- we believe it was his line and for him to build that				false

		1439						LN		56		7		false		           7   line, we believe that he had to go through the same steps				false

		1440						LN		56		8		false		           8   for right-of-ways that we would have to.				false

		1441						LN		56		9		false		           9        THE COURT:  And you didn't ensure that taking place				false

		1442						LN		56		10		false		          10   before working on the line?				false

		1443						LN		56		11		false		          11        THE WITNESS:  No.				false

		1444						LN		56		12		false		          12        THE COURT:  Why not?				false

		1445						LN		56		13		false		          13        THE WITNESS:  I'm not aware of that.  I mean, I don't				false

		1446						LN		56		14		false		          14   know.  I was not out there working on the line, so it's just				false

		1447						LN		56		15		false		          15   we -- we -- we have helped them and --				false

		1448						LN		56		16		false		          16        THE COURT:  Is it not possible that in 1977 when the				false

		1449						LN		56		17		false		          17   world was a much simpler place everybody simply said let's				false

		1450						LN		56		18		false		          18   get you connected and got it done and there was simply no				false

		1451						LN		56		19		false		          19   formal agreement as to any of these issues?  That's really				false

		1452						LN		56		20		false		          20   what I'm hearing.				false

		1453						LN		56		21		false		          21        THE WITNESS:  And I have no idea because I was not				false

		1454						LN		56		22		false		          22   involved in it in 1977, so.				false

		1455						LN		56		23		false		          23        THE COURT:  Are you familiar with the breakup of AT&T				false

		1456						LN		56		24		false		          24   in the 1980s?				false

		1457						LN		56		25		false		          25        THE WITNESS:  Yes.				false

		1458						PG		57		0		false		page 57				false

		1459						LN		57		1		false		           1        THE COURT:  Is it your understanding that prior to the				false

		1460						LN		57		2		false		           2   breakup of AT&T, telephone companies owned absolutely every				false

		1461						LN		57		3		false		           3   piece of a connection, including the telephone that was in a				false

		1462						LN		57		4		false		           4   customer's home?				false

		1463						LN		57		5		false		           5        THE WITNESS:  Yes.				false

		1464						LN		57		6		false		           6        THE COURT:  And that prior to the breakup of AT&T,				false

		1465						LN		57		7		false		           7   there was no such thing as customer-provided equipment?				false

		1466						LN		57		8		false		           8        THE WITNESS:  I believe that's the case, yes.				false

		1467						LN		57		9		false		           9        THE COURT:  And that would have been -- 1977 was prior				false

		1468						LN		57		10		false		          10   to the breakup of AT&T; is that correct?				false

		1469						LN		57		11		false		          11        THE WITNESS:  Yes.				false

		1470						LN		57		12		false		          12        THE COURT:  Thank you.				false

		1471						LN		57		13		false		          13        Q.   (BY MS. SLAWSON) Mr. Alvey, is this a -- is the				false

		1472						LN		57		14		false		          14   Flinspach situation a usual situation?				false

		1473						LN		57		15		false		          15        A.   It is not.				false

		1474						LN		57		16		false		          16        Q.   Would you say, in your experience, it is an				false

		1475						LN		57		17		false		          17   unusual situation?				false

		1476						LN		57		18		false		          18        A.   Yes.				false

		1477						LN		57		19		false		          19        Q.   Do you have recollection of any other times when				false

		1478						LN		57		20		false		          20   you have scrapped -- well, first of all, do you know if the				false

		1479						LN		57		21		false		          21   line that was -- facilities that were constructed up the				false

		1480						LN		57		22		false		          22   canyon were made -- or were constructed from scrap line from				false

		1481						LN		57		23		false		          23   South Central?				false

		1482						LN		57		24		false		          24        A.   I -- I don't have any direct knowledge of that.				false

		1483						LN		57		25		false		          25        Q.   Okay.  If it had been scrapped, as Mr. Flinspach				false

		1484						PG		58		0		false		page 58				false

		1485						LN		58		1		false		           1   indicated from South Central, do you have knowledge of other				false

		1486						LN		58		2		false		           2   incidents where this has happened with South Central?				false

		1487						LN		58		3		false		           3        A.   I have knowledge of other lines that were scrapped				false

		1488						LN		58		4		false		           4   and we -- we let either a contractor or an individual come				false

		1489						LN		58		5		false		           5   in and scrap the line for -- for the scrap and then they did				false

		1490						LN		58		6		false		           6   with it what they -- what they wanted.				false

		1491						LN		58		7		false		           7        Q.   But they didn't, in that instance, use it to build				false

		1492						LN		58		8		false		           8   a 5.2 mile line?				false

		1493						LN		58		9		false		           9        A.   No.  No.  They did not.				false

		1494						LN		58		10		false		          10        Q.   Okay.  And since you've been with the company in				false

		1495						LN		58		11		false		          11   1984 --				false

		1496						LN		58		12		false		          12        A.   -5.				false

		1497						LN		58		13		false		          13        Q.   -- '85, the point between the demarcation and the				false

		1498						LN		58		14		false		          14   Flinspachs' home, the line between the demarcation and the				false

		1499						LN		58		15		false		          15   Flinspachs' home was known by you --				false

		1500						LN		58		16		false		          16        A.   Yes.				false

		1501						LN		58		17		false		          17        Q.   -- to be the Flinspachs' property; correct?				false

		1502						LN		58		18		false		          18        A.   Yes.  Yes.				false

		1503						LN		58		19		false		          19        Q.   And do you know when the demarcation point was				false

		1504						LN		58		20		false		          20   installed?				false

		1505						LN		58		21		false		          21        A.   I -- I don't have any knowledge of that.  It's				false

		1506						LN		58		22		false		          22   always been there.				false

		1507						LN		58		23		false		          23        Q.   Okay.				false

		1508						LN		58		24		false		          24        A.   As far as I know.				false

		1509						LN		58		25		false		          25        Q.   Are any of the facilities that were used to				false

		1510						PG		59		0		false		page 59				false

		1511						LN		59		1		false		           1   construct the 5.2 mile line in South Central's rate base?				false

		1512						LN		59		2		false		           2        A.   No.				false

		1513						LN		59		3		false		           3        Q.   And before they were scrapped -- or since the time				false

		1514						LN		59		4		false		           4   they were scrapped, were they in South Central's rate base?				false

		1515						LN		59		5		false		           5        A.   No.  Not since the time it was scrapped.				false

		1516						LN		59		6		false		           6        THE COURT:  How do you know that if you weren't with				false

		1517						LN		59		7		false		           7   the company at the time?				false

		1518						LN		59		8		false		           8        THE WITNESS:  I -- I don't have any direct knowledge.				false

		1519						LN		59		9		false		           9   I know it's our standard practice that as we -- when we				false

		1520						LN		59		10		false		          10   abandon facilities, they are taken out of the -- out of the				false

		1521						LN		59		11		false		          11   rate base.				false

		1522						LN		59		12		false		          12        THE COURT:  Thank you.				false

		1523						LN		59		13		false		          13        Q.   (BY MS. SLAWSON) And, Kerry, how long has South				false

		1524						LN		59		14		false		          14   Central been providing telephone service?				false

		1525						LN		59		15		false		          15        A.   Since 1955 I believe.				false

		1526						LN		59		16		false		          16        Q.   Okay.  And at any point was this property AT&T				false

		1527						LN		59		17		false		          17   property?				false

		1528						LN		59		18		false		          18        A.   I don't believe so.				false

		1529						LN		59		19		false		          19        Q.   And -- and the Modena exchange, is that a facility				false

		1530						LN		59		20		false		          20   that South Central constructed?				false

		1531						LN		59		21		false		          21        A.   Yes.				false

		1532						LN		59		22		false		          22        Q.   Okay.  And it was never owned by another telephone				false

		1533						LN		59		23		false		          23   company?				false

		1534						LN		59		24		false		          24        A.   No.				false

		1535						LN		59		25		false		          25        Q.   Okay.				false

		1536						PG		60		0		false		page 60				false

		1537						LN		60		1		false		           1             I don't have any other questions for Mr. Alvey.				false

		1538						LN		60		2		false		           2        THE COURT:  Nor do I.				false

		1539						LN		60		3		false		           3             Mrs. Flinspach, do you have any questions for				false

		1540						LN		60		4		false		           4   Mr. Alvey?				false

		1541						LN		60		5		false		           5        MS. FLINSPACH:  You know what.  We didn't hear				false

		1542						LN		60		6		false		           6   everything, but all I'd like to say is I appreciate your				false

		1543						LN		60		7		false		           7   help in trying to resolve this for us, because we don't have				false

		1544						LN		60		8		false		           8   knowledge of all of the tariffs and the history of the				false

		1545						LN		60		9		false		           9   telephone company.  And we were interested to see when --				false

		1546						LN		60		10		false		          10   whether it changed so that we were not entitled to any help				false

		1547						LN		60		11		false		          11   from the company because I don't know.  I think probably				false

		1548						LN		60		12		false		          12   when my husband initially talked to them, it was yeah, if				false

		1549						LN		60		13		false		          13   you guys need a telephone, we have this line available				false

		1550						LN		60		14		false		          14   and -- they were trying to do a customer service kind of a				false

		1551						LN		60		15		false		          15   thing.				false

		1552						LN		60		16		false		          16        THE COURT:  Okay.				false

		1553						LN		60		17		false		          17        MS. FLINSPACH:  And --				false

		1554						LN		60		18		false		          18        THE COURT:  So let me -- let me stop you.				false

		1555						LN		60		19		false		          19        MS. FLINSPACH:  I think it was just a --				false

		1556						LN		60		20		false		          20        THE COURT:  I -- I need to stop you.  I'm going to give				false

		1557						LN		60		21		false		          21   you a chance to sum up at the end, so right now if you don't				false

		1558						LN		60		22		false		          22   have any questions for Mr. Alvey, then we're gonna go ahead				false

		1559						LN		60		23		false		          23   to the next witness.  I -- I'm --				false

		1560						LN		60		24		false		          24        MS. FLINSPACH:  Oh.  I'm sorry.				false

		1561						LN		60		25		false		          25        THE COURT:  It's all right.				false

		1562						PG		61		0		false		page 61				false

		1563						LN		61		1		false		           1        MS. FLINSPACH:  I thought he was through.				false

		1564						LN		61		2		false		           2        THE COURT:  It's -- I feel like it's important that you				false

		1565						LN		61		3		false		           3   hear what these witness have to say, but I'm going to leave				false

		1566						LN		61		4		false		           4   that to you.  If you don't interrupt and say that you can't				false

		1567						LN		61		5		false		           5   hear, I'm just gonna keep going; okay?				false

		1568						LN		61		6		false		           6        MS. FLINSPACH:  Okay.				false

		1569						LN		61		7		false		           7        THE COURT:  Okay.				false

		1570						LN		61		8		false		           8        MS. FLINSPACH:  All right.  There were some of it I				false

		1571						LN		61		9		false		           9   could hear and I won't interrupt in the future.				false

		1572						LN		61		10		false		          10        THE COURT:  Okay.  Very good.				false

		1573						LN		61		11		false		          11        MS. SLAWSON:  I'd like to next call Weston Bishop.				false

		1574						LN		61		12		false		          12        THE COURT:  Mr. Bishop, do you swear to tell the truth				false

		1575						LN		61		13		false		          13   today?				false

		1576						LN		61		14		false		          14        MR. BISHOP:  I do.				false

		1577						LN		61		15		false		          15                           EXAMINATION				false

		1578						LN		61		16		false		          16   BY MS. SLAWSON:				false

		1579						LN		61		17		false		          17        Q.   Mr. Bishop, are you employed by South Central				false

		1580						LN		61		18		false		          18   Telephone?				false

		1581						LN		61		19		false		          19        A.   I am.				false

		1582						LN		61		20		false		          20        Q.   What is your position with the company?				false

		1583						LN		61		21		false		          21        A.   I am an I&R technician in the west area.				false

		1584						LN		61		22		false		          22        Q.   And can you tell us what I&R technician means?				false

		1585						LN		61		23		false		          23        A.   Install repair and splicing.				false

		1586						LN		61		24		false		          24        Q.   Okay.  And so that would also be a description of				false

		1587						LN		61		25		false		          25   what you do?				false

		1588						PG		62		0		false		page 62				false

		1589						LN		62		1		false		           1        A.   Correct.  Yes.				false

		1590						LN		62		2		false		           2        Q.   Okay.  And who do you report to?				false

		1591						LN		62		3		false		           3        A.   I report to Duncan Reid.				false

		1592						LN		62		4		false		           4        Q.   Okay.  And did I ask you how long you've been with				false

		1593						LN		62		5		false		           5   the company?  Sorry.				false

		1594						LN		62		6		false		           6        A.   Twenty-one years this September.				false

		1595						LN		62		7		false		           7        Q.   Okay.  Do you know Mr. and Mrs. Flinspach?				false

		1596						LN		62		8		false		           8        A.   I do.				false

		1597						LN		62		9		false		           9        Q.   And do you know where they live?				false

		1598						LN		62		10		false		          10        A.   Yes, I do.				false

		1599						LN		62		11		false		          11        Q.   Do they have telephone service with South Central?				false

		1600						LN		62		12		false		          12        A.   They have service with us.				false

		1601						LN		62		13		false		          13        Q.   Okay.  And you heard Mrs. Flinspach -- do you --				false

		1602						LN		62		14		false		          14   do you know who constructed the 5.2 mile line from Modena to				false

		1603						LN		62		15		false		          15   the Flinspachs' house?				false

		1604						LN		62		16		false		          16        A.   Just with speaking with Mr. Flinspach, it was my				false

		1605						LN		62		17		false		          17   understanding that he and his friends from the railroad				false

		1606						LN		62		18		false		          18   constructed the line.				false

		1607						LN		62		19		false		          19        Q.   Okay.  And looking at Exhibit 2, is this where the				false

		1608						LN		62		20		false		          20   Flinspachs' line connects to South Central's network?				false

		1609						LN		62		21		false		          21        A.   That is.				false

		1610						LN		62		22		false		          22        Q.   And where is -- and what do you call that?				false

		1611						LN		62		23		false		          23        A.   That is -- that's the D mark or demarcation of				false

		1612						LN		62		24		false		          24   service where South Central ends and Flinspachs' would				false

		1613						LN		62		25		false		          25   begin.				false

		1614						PG		63		0		false		page 63				false

		1615						LN		63		1		false		           1        Q.   And where is that located?				false

		1616						LN		63		2		false		           2        A.   That's in Modena about five miles away from their				false

		1617						LN		63		3		false		           3   ranch.				false

		1618						LN		63		4		false		           4        Q.   During your employment with the company, has South				false

		1619						LN		63		5		false		           5   Central been obligated to provide maintenance and repair on				false

		1620						LN		63		6		false		           6   the line?				false

		1621						LN		63		7		false		           7        A.   No.  We -- we've helped him on the line for a				false

		1622						LN		63		8		false		           8   favor or just to be helpful to Mike and Colleen.				false

		1623						LN		63		9		false		           9        Q.   But was it your understanding that you were not				false

		1624						LN		63		10		false		          10   obligated to do that?				false

		1625						LN		63		11		false		          11        A.   No.  No.  We were asked to help.				false

		1626						LN		63		12		false		          12        Q.   And how did you come to the understanding that you				false

		1627						LN		63		13		false		          13   were not obligated to do that?				false

		1628						LN		63		14		false		          14        A.   This D mark.  Early on in my career I -- I learned				false

		1629						LN		63		15		false		          15   about this D mark through Carlos Terry.				false

		1630						LN		63		16		false		          16        Q.   And what did Carlos Terry tell you?				false

		1631						LN		63		17		false		          17        A.   That from Modena up to the Flinspachs' ranch was				false

		1632						LN		63		18		false		          18   all open wire and it was customer owned, as I understood				false

		1633						LN		63		19		false		          19   from Carlos.				false

		1634						LN		63		20		false		          20        Q.   And maybe it might be helpful right now just --				false

		1635						LN		63		21		false		          21   can you just describe for me generally what open wire is?				false

		1636						LN		63		22		false		          22        A.   It's a pair of wires with no coating on the				false

		1637						LN		63		23		false		          23   outside or insulation.  They're operated by a distance and				false

		1638						LN		63		24		false		          24   so they don't touch each other or short out, and it's --				false

		1639						LN		63		25		false		          25   it's just an older, antiquated way to service a telephone				false

		1640						PG		64		0		false		page 64				false

		1641						LN		64		1		false		           1   line that we used to use in the industry.				false

		1642						LN		64		2		false		           2        Q.   And does South Central install open wire				false

		1643						LN		64		3		false		           3   facilities today?				false

		1644						LN		64		4		false		           4        A.   No, we don't.				false

		1645						LN		64		5		false		           5        Q.   I believe you indicated that you have on occasion				false

		1646						LN		64		6		false		           6   done repair or maintenance on the Flinspachs' line; is that				false

		1647						LN		64		7		false		           7   correct?				false

		1648						LN		64		8		false		           8        A.   I have done repair on their line, yes.				false

		1649						LN		64		9		false		           9        Q.   Okay.				false

		1650						LN		64		10		false		          10        A.   Back in the late '90s, early 2000s, when I first				false

		1651						LN		64		11		false		          11   started with a large snowstorm I have helped out with a				false

		1652						LN		64		12		false		          12   request from my supervisor, Carlos Terry, to go out and help				false

		1653						LN		64		13		false		          13   Richard and -- Mike and Colleen out.				false

		1654						LN		64		14		false		          14        Q.   And did you have permission from the Dixie				false

		1655						LN		64		15		false		          15   Escalante Power Company to go on their poles?				false

		1656						LN		64		16		false		          16        A.   No.  Not that I know of.  I just was out there				false

		1657						LN		64		17		false		          17   helping replace or put together the broken line due to the				false

		1658						LN		64		18		false		          18   snowstorm.				false

		1659						LN		64		19		false		          19        Q.   And so it's possible that you would have been				false

		1660						LN		64		20		false		          20   trespassing?				false

		1661						LN		64		21		false		          21        A.   Correct, yes.  I did not check with them.				false

		1662						LN		64		22		false		          22        Q.   And before South Central installs its own				false

		1663						LN		64		23		false		          23   facilities on a pole that is not owned by South Central, is				false

		1664						LN		64		24		false		          24   it -- what's the standard procedure, to your knowledge?				false

		1665						LN		64		25		false		          25        A.   We will have some kind of a pole agreement and in				false

		1666						PG		65		0		false		page 65				false

		1667						LN		65		1		false		           1   our job packet it will even have the company we're agreeing				false

		1668						LN		65		2		false		           2   with and some type of identification numbers on the job				false

		1669						LN		65		3		false		           3   packet that we're billing.				false

		1670						LN		65		4		false		           4        Q.   Okay.  And before you install South Central				false

		1671						LN		65		5		false		           5   communication facilities, do you obtain rights-of-way from				false

		1672						LN		65		6		false		           6   the appropriate owners over whom you're crossing?				false

		1673						LN		65		7		false		           7        A.   Yes.  I -- the engineers take care of that.				false

		1674						LN		65		8		false		           8        Q.   Okay.				false

		1675						LN		65		9		false		           9        A.   And it would be in our job packet and we would be				false

		1676						LN		65		10		false		          10   able to see that right-of-way whether it be state, BLM, is				false

		1677						LN		65		11		false		          11   in the job packet generally.				false

		1678						LN		65		12		false		          12        Q.   Before you?				false

		1679						LN		65		13		false		          13        A.   Before we start construction.				false

		1680						LN		65		14		false		          14        Q.   Okay.  If it's your testimony that South Central				false

		1681						LN		65		15		false		          15   was not obligated to make repairs on the Flinspachs' line,				false

		1682						LN		65		16		false		          16   why did you do it?				false

		1683						LN		65		17		false		          17        A.   I was, first of all, asked by my supervisor to be				false

		1684						LN		65		18		false		          18   helpful or do what we could to be neighborly.  We all live				false

		1685						LN		65		19		false		          19   in the same valley and we know each other.				false

		1686						LN		65		20		false		          20        Q.   Okay.  In your position as the I&R technician for				false

		1687						LN		65		21		false		          21   South Central, do you from time to time perform routine				false

		1688						LN		65		22		false		          22   maintenance on South Central's facilities and network?				false

		1689						LN		65		23		false		          23        A.   Yeah.  Of course.				false

		1690						LN		65		24		false		          24        MS. FLINSPACH:  We can't hear you.				false

		1691						LN		65		25		false		          25        THE COURT:  The question is whether Mr. Bishop provides				false

		1692						PG		66		0		false		page 66				false

		1693						LN		66		1		false		           1   routine maintenance on SCUTA's facilities on its network				false

		1694						LN		66		2		false		           2   facilities.				false

		1695						LN		66		3		false		           3        THE WITNESS:  Yes, we do.  In aerial cases if we have				false

		1696						LN		66		4		false		           4   an area that we believe is subject to fall down with a storm				false

		1697						LN		66		5		false		           5   or wind, we will take care of those, but we oftentimes do				false

		1698						LN		66		6		false		           6   keep an eye on all of our lines and maintain them.				false

		1699						LN		66		7		false		           7        Q.   (BY MS. SLAWSON) And in your 20 years of working				false

		1700						LN		66		8		false		           8   for South Central, did you ever perform any routine				false

		1701						LN		66		9		false		           9   maintenance on the Flinspachs' line?				false

		1702						LN		66		10		false		          10        A.   No.				false

		1703						LN		66		11		false		          11        Q.   So each time you've indicated that you've been out				false

		1704						LN		66		12		false		          12   to the line before, and so that would have been in response				false

		1705						LN		66		13		false		          13   to what?				false

		1706						LN		66		14		false		          14        A.   Could you state that one more time.				false

		1707						LN		66		15		false		          15        Q.   Yeah.  Why -- you didn't do routine maintenance on				false

		1708						LN		66		16		false		          16   the Flinspachs' line; correct?				false

		1709						LN		66		17		false		          17        A.   Correct.				false

		1710						LN		66		18		false		          18        Q.   Okay.  Why would you go out to their line then?				false

		1711						LN		66		19		false		          19        A.   If they had called in or needed help with, you				false

		1712						LN		66		20		false		          20   know, I would say a very large snowstorm or a catastrophe				false

		1713						LN		66		21		false		          21   and they needed some help and -- South Central obviously				false

		1714						LN		66		22		false		          22   offered to help them out through my supervisor.				false

		1715						LN		66		23		false		          23        Q.   During your employment with South Central, have				false

		1716						LN		66		24		false		          24   you ever worked on the Flinspachs' line without being				false

		1717						LN		66		25		false		          25   specifically asked to by Mr. Flinspach or --				false

		1718						PG		67		0		false		page 67				false

		1719						LN		67		1		false		           1        A.   No.				false

		1720						LN		67		2		false		           2        Q.   -- your supervisor?  Okay.				false

		1721						LN		67		3		false		           3             During your employment with South Central, did				false

		1722						LN		67		4		false		           4   Mr. Flinspach ever approach you individually and ask you				false

		1723						LN		67		5		false		           5   personally to perform work on his line?				false

		1724						LN		67		6		false		           6        A.   He did.  After one of the snowstorms he knew that				false

		1725						LN		67		7		false		           7   I could climb poles, and that was important due to the				false

		1726						LN		67		8		false		           8   distance off the road.  He mentioned that he ought to get me				false

		1727						LN		67		9		false		           9   to come out there and do some maintenance, fix it up, after				false

		1728						LN		67		10		false		          10   hours.				false

		1729						LN		67		11		false		          11        Q.   And did he offer to pay you for that work?				false

		1730						LN		67		12		false		          12        A.   He did.				false

		1731						LN		67		13		false		          13        Q.   Did you do that for Mr. Flinspach?				false

		1732						LN		67		14		false		          14        A.   No.  I did not.  Conflict of interest and it is				false

		1733						LN		67		15		false		          15   dangerous to do it by yourself.				false

		1734						LN		67		16		false		          16        Q.   It's dangerous to do the work by yourself?				false

		1735						LN		67		17		false		          17        A.   Correct.  Yes.				false

		1736						LN		67		18		false		          18        Q.   Why is that?				false

		1737						LN		67		19		false		          19        A.   It is a remote area and climbing poles is				false

		1738						LN		67		20		false		          20   inherently dangerous.  But especially with open wire having				false

		1739						LN		67		21		false		          21   some power induction on it, then it can be dangerous.				false

		1740						LN		67		22		false		          22        Q.   So you couldn't use a bucket truck for all these				false

		1741						LN		67		23		false		          23   poles; is that right?				false

		1742						LN		67		24		false		          24        A.   You can't get a bucket truck to all the poles.				false

		1743						LN		67		25		false		          25        Q.   Okay.  During your -- your employment with South				false

		1744						PG		68		0		false		page 68				false

		1745						LN		68		1		false		           1   Central, what is your experience with what happens when the				false

		1746						LN		68		2		false		           2   Flinspachs report a trouble or a problem with their line?				false

		1747						LN		68		3		false		           3        A.   What is our response when they call in or when				false

		1748						LN		68		4		false		           4   they call us?				false

		1749						LN		68		5		false		           5        Q.   Do they call you or do they call dispatch?				false

		1750						LN		68		6		false		           6        A.   They would generally call dispatch, but lately				false

		1751						LN		68		7		false		           7   they've been just trying to contact us personally.  But if				false

		1752						LN		68		8		false		           8   there is a trouble came through dispatch, I go to the				false

		1753						LN		68		9		false		           9   demarcation, I check the dial tone at that spot and either				false

		1754						LN		68		10		false		          10   let dispatch know to somehow contact.  Or if the Flinspachs				false

		1755						LN		68		11		false		          11   call in, to let them know that it is good at the				false

		1756						LN		68		12		false		          12   demarcation.				false

		1757						LN		68		13		false		          13             I have at times drove up to the ranch house and				false

		1758						LN		68		14		false		          14   let them know it's somewhere in your line and we're good at				false

		1759						LN		68		15		false		          15   the D mark.  Probably, I would say, 50-50 I'd either drive				false

		1760						LN		68		16		false		          16   up there or call in to dispatch.				false

		1761						LN		68		17		false		          17        Q.   Okay.  And have you personally had conversations				false

		1762						LN		68		18		false		          18   with Mr. or Mrs. Flinspach about charging them a service				false

		1763						LN		68		19		false		          19   charge for working on their line?				false

		1764						LN		68		20		false		          20        A.   I have -- I have not had a conversation with them				false

		1765						LN		68		21		false		          21   about how much it would be.  I did let them know that there				false

		1766						LN		68		22		false		          22   is gonna be a service charge if we're working on their line.				false

		1767						LN		68		23		false		          23        Q.   And what was their response?  Was that with Mr. or				false

		1768						LN		68		24		false		          24   Mrs. Flinspach or both?				false

		1769						LN		68		25		false		          25        A.   That was with Mr. Flinspach.				false

		1770						PG		69		0		false		page 69				false

		1771						LN		69		1		false		           1        Q.   And what was his response?				false

		1772						LN		69		2		false		           2        A.   Like he said earlier, he thought it was atrocious,				false

		1773						LN		69		3		false		           3   that he wasn't gonna pay it.				false

		1774						LN		69		4		false		           4        THE COURT:  Now, you testified that he objected to the				false

		1775						LN		69		5		false		           5   amount, but you've just testified that you never told him				false

		1776						LN		69		6		false		           6   the amount.				false

		1777						LN		69		7		false		           7        THE WITNESS:  I did not tell him the amount.  He told				false

		1778						LN		69		8		false		           8   me that what we were charging was too much.				false

		1779						LN		69		9		false		           9        THE COURT:  So where did he get the amount; do you				false

		1780						LN		69		10		false		          10   know?				false

		1781						LN		69		11		false		          11        THE WITNESS:  I would guess when he called in to				false

		1782						LN		69		12		false		          12   dispatch.				false

		1783						LN		69		13		false		          13        THE COURT:  Thank you.				false

		1784						LN		69		14		false		          14        Q.   (BY MS. SLAWSON) But do you know?				false

		1785						LN		69		15		false		          15        A.   Pardon me?				false

		1786						LN		69		16		false		          16        Q.   Do you know where he got the amount?				false

		1787						LN		69		17		false		          17        A.   I don't know.  I would guess.  That was an				false

		1788						LN		69		18		false		          18   assumption I guess.				false

		1789						LN		69		19		false		          19        THE COURT:  Okay.  Thank you.				false

		1790						LN		69		20		false		          20        Q.   (BY MS. SLAWSON) Did there come a time recently				false

		1791						LN		69		21		false		          21   where you stopped doing what you would call favors for				false

		1792						LN		69		22		false		          22   Mr. Flinspach?				false

		1793						LN		69		23		false		          23        A.   We've always been willing to help out, and until				false

		1794						LN		69		24		false		          24   an altercation we had.  And I understand you don't want to				false

		1795						LN		69		25		false		          25   hear about that.				false

		1796						PG		70		0		false		page 70				false

		1797						LN		70		1		false		           1        THE COURT:  Correct.				false

		1798						LN		70		2		false		           2        THE WITNESS:  So until an altercation, we've always				false

		1799						LN		70		3		false		           3   been willing to help out when we had time, if we were able				false

		1800						LN		70		4		false		           4   to do something small or if I was asked by my manager, I				false

		1801						LN		70		5		false		           5   would -- I would perform work when asked.				false

		1802						LN		70		6		false		           6        Q.   (BY MS. SLAWSON) And as a result of the				false

		1803						LN		70		7		false		           7   altercation, you no longer were willing to perform that --				false

		1804						LN		70		8		false		           8   those favors; is that correct?				false

		1805						LN		70		9		false		           9        A.   Yes.  That is correct.				false

		1806						LN		70		10		false		          10        Q.   Okay.  And is that -- why?  Why is that?				false

		1807						LN		70		11		false		          11        A.   Due to the verbal abuse and even threatening.				false

		1808						LN		70		12		false		          12        Q.   As a technician for South Central, do you ever				false

		1809						LN		70		13		false		          13   recall South Central allowing a customer to work on South				false

		1810						LN		70		14		false		          14   Central's facilities?				false

		1811						LN		70		15		false		          15        A.   No.				false

		1812						LN		70		16		false		          16        MS. SLAWSON:  I have no other questions for Mr. Bishop.				false

		1813						LN		70		17		false		          17        THE COURT:  Okay.  Mr. Bishop, tell me about the				false

		1814						LN		70		18		false		          18   equipment that's actually on the Flinspachs' ranch.  Is				false

		1815						LN		70		19		false		          19   there a pole?				false

		1816						LN		70		20		false		          20        THE WITNESS:  Yes, there's a pole.				false

		1817						LN		70		21		false		          21        THE COURT:  And is there a box on the pole?				false

		1818						LN		70		22		false		          22        THE WITNESS:  Yes, there is.				false

		1819						LN		70		23		false		          23        THE COURT:  And does SCUTA own that box?				false

		1820						LN		70		24		false		          24        THE WITNESS:  We do not.				false

		1821						LN		70		25		false		          25        THE COURT:  And what is the basis for your disclaiming				false

		1822						PG		71		0		false		page 71				false

		1823						LN		71		1		false		           1   ownership of that box?  Did the Flinspachs purchase it?				false

		1824						LN		71		2		false		           2        THE WITNESS:  To my knowledge, I don't -- I don't know.				false

		1825						LN		71		3		false		           3        THE COURT:  Did the Flinspachs install that box?				false

		1826						LN		71		4		false		           4        THE WITNESS:  That I also don't know.  I have put a				false

		1827						LN		71		5		false		           5   cover on that box to be helpful, and so anything past the D				false

		1828						LN		71		6		false		           6   mark is my understanding they own.				false

		1829						LN		71		7		false		           7        THE COURT:  Okay.  But you have recently -- or when did				false

		1830						LN		71		8		false		           8   you put a cover on this box?				false

		1831						LN		71		9		false		           9        THE WITNESS:  This was in the fall.  The cows had broke				false

		1832						LN		71		10		false		          10   the cover off.  We had an extra one in our garage scrapyard.				false

		1833						LN		71		11		false		          11   When asked by -- I believe it was my supervisor who talked				false

		1834						LN		71		12		false		          12   to Mike and needed a new cover for it and I ran it up there.				false

		1835						LN		71		13		false		          13        THE COURT:  Did you charge them for this cover?				false

		1836						LN		71		14		false		          14        THE WITNESS:  I did not.				false

		1837						LN		71		15		false		          15        THE COURT:  Is there a box on their home?				false

		1838						LN		71		16		false		          16        THE WITNESS:  I believe there is a protecter box				false

		1839						LN		71		17		false		          17   covering that.				false

		1840						LN		71		18		false		          18        THE COURT:  Have you done work on that box?				false

		1841						LN		71		19		false		          19        THE WITNESS:  No.				false

		1842						LN		71		20		false		          20        THE COURT:  Do you know who installed that box?				false

		1843						LN		71		21		false		          21        THE WITNESS:  I do not.				false

		1844						LN		71		22		false		          22        THE COURT:  Thank you.				false

		1845						LN		71		23		false		          23             Mrs. Flinspach, do you have any questions for				false

		1846						LN		71		24		false		          24   Mr. Bishop?				false

		1847						LN		71		25		false		          25        MS. FLINSPACH:  I did have a question when he was				false

		1848						PG		72		0		false		page 72				false

		1849						LN		72		1		false		           1   saying that my husband had asked him to work after hours.  I				false

		1850						LN		72		2		false		           2   don't recall that, but it may have happened, but I don't				false

		1851						LN		72		3		false		           3   know how long ago that was or whatever.				false

		1852						LN		72		4		false		           4             And when they were asking where we got prices, it				false

		1853						LN		72		5		false		           5   was from their dispatch, from their office in Escalante when				false

		1854						LN		72		6		false		           6   they were talking about it with the $80 a man.  So that is				false

		1855						LN		72		7		false		           7   where that -- where that cost came from and where he was				false

		1856						LN		72		8		false		           8   using the information for -- for the excessive cost he				false

		1857						LN		72		9		false		           9   thought.				false

		1858						LN		72		10		false		          10        THE COURT:  Okay.  Thank you.  And --				false

		1859						LN		72		11		false		          11        MS. FLINSPACH:  The other thing the boxes that are --				false

		1860						LN		72		12		false		          12   that they were putting out on the pole, they put one on the				false

		1861						LN		72		13		false		          13   box on the pole in Modena also to upgrade their equipment				false

		1862						LN		72		14		false		          14   because it wasn't working right.  And I don't know about the				false

		1863						LN		72		15		false		          15   box on the house.  But when they come to check to see when				false

		1864						LN		72		16		false		          16   we have problems with the telephone, they always check that				false

		1865						LN		72		17		false		          17   box on the outside of the box too to make sure there was				false

		1866						LN		72		18		false		          18   service coming from the pole to the house.				false

		1867						LN		72		19		false		          19             So as far as who owns those boxes, I couldn't tell				false

		1868						LN		72		20		false		          20   you that.  Well, I don't think that we had that kind of				false

		1869						LN		72		21		false		          21   equipment, so I think the telephone company did put that				false

		1870						LN		72		22		false		          22   there.				false

		1871						LN		72		23		false		          23        THE COURT:  Well, okay.  Let me give you a chance,				false

		1872						LN		72		24		false		          24   Mr. Bishop, to respond to this.  This is new information.				false

		1873						LN		72		25		false		          25   Mrs. Flinspach says that when they've reported a problem,				false

		1874						PG		73		0		false		page 73				false

		1875						LN		73		1		false		           1   the company has checked not only the D mark, but also the				false

		1876						LN		73		2		false		           2   boxes at their property.  Do you have any information on				false

		1877						LN		73		3		false		           3   that?				false

		1878						LN		73		4		false		           4        THE WITNESS:  No.  Generally on a trouble we go to the				false

		1879						LN		73		5		false		           5   D mark and test at the D mark --				false

		1880						LN		73		6		false		           6        THE COURT:  Okay.				false

		1881						LN		73		7		false		           7        THE WITNESS:  -- and let them know.				false

		1882						LN		73		8		false		           8        THE COURT:  Okay.  Thank you.				false

		1883						LN		73		9		false		           9                       FURTHER EXAMINATION				false

		1884						LN		73		10		false		          10   BY MS. SLAWSON:				false

		1885						LN		73		11		false		          11        Q.   Weston, when -- when was that conversation that				false

		1886						LN		73		12		false		          12   you had with Mr. Flinspach about him hiring you to work on				false

		1887						LN		73		13		false		          13   his line?				false

		1888						LN		73		14		false		          14        A.   It had to have been in the late '90s, early 2000s,				false

		1889						LN		73		15		false		          15   after one of the snowstorms that had torn it down and he				false

		1890						LN		73		16		false		          16   realized I could climb and perform work.				false

		1891						LN		73		17		false		          17        Q.   Was anybody else present during that conversation?				false

		1892						LN		73		18		false		          18        A.   No.  Nobody here.  Possibly another employee,				false

		1893						LN		73		19		false		          19   Kelly Smith, who's no longer with South Central.				false

		1894						LN		73		20		false		          20        Q.   Okay.				false

		1895						LN		73		21		false		          21             I don't have any questions.  Could we take just a				false

		1896						LN		73		22		false		          22   five-minute recess?				false

		1897						LN		73		23		false		          23        THE COURT:  Sure.  Mr. and Mrs. Flinspach, we're gonna				false

		1898						LN		73		24		false		          24   take a break for about five minutes or so; okay?				false

		1899						LN		73		25		false		          25        MS. FLINSPACH:  Okay.				false

		1900						PG		74		0		false		page 74				false

		1901						LN		74		1		false		           1        THE COURT:  All right.  Thanks.				false

		1902						LN		74		2		false		           2                  (Seven-minute recess taken.)				false

		1903						LN		74		3		false		           3        THE COURT:  All right.  Mrs. Flinspach, we're going to				false

		1904						LN		74		4		false		           4   resume.  Are you still with me?				false

		1905						LN		74		5		false		           5        MS. FLINSPACH:  (No audible response.)				false

		1906						LN		74		6		false		           6        THE COURT:  Go ahead.				false

		1907						LN		74		7		false		           7        MS. SLAWSON:  Okay.  I indicated I was done with				false

		1908						LN		74		8		false		           8   Mr. Bishop, but I do have one followup question.				false

		1909						LN		74		9		false		           9        Q.   (BY MS. SLAWSON) Mr. Bishop, you indicated you had				false

		1910						LN		74		10		false		          10   never done work on the box in response to a question from				false

		1911						LN		74		11		false		          11   the judge, I believe; is that correct?				false

		1912						LN		74		12		false		          12        A.   That is correct.				false

		1913						LN		74		13		false		          13        Q.   Have you had occasion to check the dial tone in				false

		1914						LN		74		14		false		          14   that box?				false

		1915						LN		74		15		false		          15        A.   And I have checked dial tone.  I haven't performed				false

		1916						LN		74		16		false		          16   actual work or built that box, so.				false

		1917						LN		74		17		false		          17        Q.   And what were the circumstances under which you				false

		1918						LN		74		18		false		          18   checked dial tone?				false

		1919						LN		74		19		false		          19        A.   When checking at the D mark and having dial tone				false

		1920						LN		74		20		false		          20   and them saying they haven't seen anything in their line, as				false

		1921						LN		74		21		false		          21   a -- as a favor to Colleen, I checked the dial tone at the D				false

		1922						LN		74		22		false		          22   mark.				false

		1923						LN		74		23		false		          23        Q.   At the --				false

		1924						LN		74		24		false		          24        A.   Or pardon me.  At the protecter on the side of the				false

		1925						LN		74		25		false		          25   house, the box on the side of the house.				false

		1926						PG		75		0		false		page 75				false

		1927						LN		75		1		false		           1        Q.   And why were you up at the site of the house?				false

		1928						LN		75		2		false		           2   What was the purpose for you being there?  Was it to check				false

		1929						LN		75		3		false		           3   the dial tone or was it to do something else?				false

		1930						LN		75		4		false		           4        A.   Just check dial tone.				false

		1931						LN		75		5		false		           5        Q.   Okay.				false

		1932						LN		75		6		false		           6             We'd next like to call Duncan Reid.				false

		1933						LN		75		7		false		           7        THE COURT:  Mr. Reid, do you swear to tell the truth?				false

		1934						LN		75		8		false		           8        MR. REID:  I do.				false

		1935						LN		75		9		false		           9        THE COURT:  Go ahead.				false

		1936						LN		75		10		false		          10                           EXAMINATION				false

		1937						LN		75		11		false		          11   BY MS. SLAWSON:				false

		1938						LN		75		12		false		          12        Q.   Mr. Reid, are you employed by South Central Utah				false

		1939						LN		75		13		false		          13   Telephone Association?				false

		1940						LN		75		14		false		          14        A.   I am.				false

		1941						LN		75		15		false		          15        Q.   And what is your position with the company?				false

		1942						LN		75		16		false		          16        A.   I am the outside plant manager.				false

		1943						LN		75		17		false		          17        Q.   And how long have you been with the company?				false

		1944						LN		75		18		false		          18        A.   Fifteen years.				false

		1945						LN		75		19		false		          19        Q.   And how long have you been in your current				false

		1946						LN		75		20		false		          20   position?				false

		1947						LN		75		21		false		          21        A.   Five years.				false

		1948						LN		75		22		false		          22        Q.   As the outside plant manager, do you work in a				false

		1949						LN		75		23		false		          23   particular area or do you cover the whole territory?				false

		1950						LN		75		24		false		          24        A.   I cover the entire plant.				false

		1951						LN		75		25		false		          25        Q.   Okay.  Can you explain briefly what your job				false

		1952						PG		76		0		false		page 76				false

		1953						LN		76		1		false		           1   involves.				false

		1954						LN		76		2		false		           2        A.   My job is to manage and supervise the 20				false

		1955						LN		76		3		false		           3   installation and repair technicians we have, as well as our				false

		1956						LN		76		4		false		           4   dispatch office and a few maintenance crew people.				false

		1957						LN		76		5		false		           5        Q.   And do you know Mr. and Mrs. Flinspach?				false

		1958						LN		76		6		false		           6        A.   I do.				false

		1959						LN		76		7		false		           7        Q.   And do you know where they live?				false

		1960						LN		76		8		false		           8        A.   I do.				false

		1961						LN		76		9		false		           9        Q.   Are you familiar with the line that we've been				false

		1962						LN		76		10		false		          10   discussing here today?				false

		1963						LN		76		11		false		          11        A.   I am.				false

		1964						LN		76		12		false		          12        Q.   And can you describe the type of facilities?				false

		1965						LN		76		13		false		          13        A.   It's an open wire line, runs about 5.2 miles up				false

		1966						LN		76		14		false		          14   Modena Canyon.				false

		1967						LN		76		15		false		          15        Q.   And where does that open wire line connect with				false

		1968						LN		76		16		false		          16   South Central's facilities?				false

		1969						LN		76		17		false		          17        A.   In Modena.				false

		1970						LN		76		18		false		          18        Q.   And would that be the point of demarcation that's				false

		1971						LN		76		19		false		          19   identified here in Exhibit 2?				false

		1972						LN		76		20		false		          20        A.   Yes, it is.				false

		1973						LN		76		21		false		          21        Q.   Okay.  Is it your understanding that the 5.2 miles				false

		1974						LN		76		22		false		          22   open wire line is owned by South Central or owned by the				false

		1975						LN		76		23		false		          23   Flinspachs?				false

		1976						LN		76		24		false		          24        A.   My understanding is that it was owned by the				false

		1977						LN		76		25		false		          25   Flinspachs.				false

		1978						PG		77		0		false		page 77				false

		1979						LN		77		1		false		           1        Q.   And how did you come to that understanding?				false

		1980						LN		77		2		false		           2        A.   When I first started, my supervisor was Carlos				false

		1981						LN		77		3		false		           3   Terry also, and he had indicated to me that that was the D				false

		1982						LN		77		4		false		           4   mark for the Flinspachs when we went out there on a trouble.				false

		1983						LN		77		5		false		           5   And, also, our -- one of our engineers back in those days,				false

		1984						LN		77		6		false		           6   Dennis Johnson, had also said that our D mark was in Modena.				false

		1985						LN		77		7		false		           7        Q.   And what do you mean when you say our D mark is in				false

		1986						LN		77		8		false		           8   Modena?				false

		1987						LN		77		9		false		           9        A.   Where our service ends and the customer service				false

		1988						LN		77		10		false		          10   begins.				false

		1989						LN		77		11		false		          11        Q.   Okay.  And what is your standard procedure when				false

		1990						LN		77		12		false		          12   the Flinspachs report trouble in their line?				false

		1991						LN		77		13		false		          13        A.   To call in or create a trouble ticket for them.				false

		1992						LN		77		14		false		          14   Or if it's coming through dispatch, then dispatch will				false

		1993						LN		77		15		false		          15   automatically send one of the -- send the trouble ticket to				false

		1994						LN		77		16		false		          16   one of the installation repair technicians in the area.				false

		1995						LN		77		17		false		          17        Q.   And then what happens?				false

		1996						LN		77		18		false		          18        A.   They will go out to the D mark and they will check				false

		1997						LN		77		19		false		          19   it --				false

		1998						LN		77		20		false		          20        Q.   Okay.				false

		1999						LN		77		21		false		          21        A.   -- and see if the dial tone's there.				false

		2000						LN		77		22		false		          22        Q.   Have you ever requested that the I&R technicians				false

		2001						LN		77		23		false		          23   work on the Flinspachs' line?				false

		2002						LN		77		24		false		          24        A.   I have not requested them work on the open wire				false

		2003						LN		77		25		false		          25   line.  I have asked them to check the line between the last				false

		2004						PG		78		0		false		page 78				false

		2005						LN		78		1		false		           1   pole in the home and the box on the home.  Mr. Flinspach had				false

		2006						LN		78		2		false		           2   called me and said that the box on the home, the cover was				false

		2007						LN		78		3		false		           3   off, and was concerned about there being damage to it.  And				false

		2008						LN		78		4		false		           4   I had asked Weston or Roy when they had time to, if they				false

		2009						LN		78		5		false		           5   were in that area, if they could stop by and -- and look at				false

		2010						LN		78		6		false		           6   that.				false

		2011						LN		78		7		false		           7        Q.   And did you charge the Flinspachs for that service				false

		2012						LN		78		8		false		           8   call?				false

		2013						LN		78		9		false		           9        A.   No.				false

		2014						LN		78		10		false		          10        Q.   Why not?				false

		2015						LN		78		11		false		          11        A.   Because we were doing it when we had some spare				false

		2016						LN		78		12		false		          12   time.  It wasn't something scheduled by our dispatch.				false

		2017						LN		78		13		false		          13        Q.   And if your tariff required you to charge for that				false

		2018						LN		78		14		false		          14   service call, you would have been in violation of your				false

		2019						LN		78		15		false		          15   tariff?				false

		2020						LN		78		16		false		          16        A.   I would have been.				false

		2021						LN		78		17		false		          17        Q.   Okay.  Have you personally had conversation with				false

		2022						LN		78		18		false		          18   Mr. Flinspach or Mrs. Flinspach about working on their line?				false

		2023						LN		78		19		false		          19        A.   I have.				false

		2024						LN		78		20		false		          20        Q.   And what do those conversations entail?				false

		2025						LN		78		21		false		          21        A.   I spoke to Mr. Flinspach about -- he had called				false

		2026						LN		78		22		false		          22   into the office and was upset about being told about a				false

		2027						LN		78		23		false		          23   service charge.  When I talked to him I explained to him				false

		2028						LN		78		24		false		          24   that the way our system is, and we work through a dispatch				false

		2029						LN		78		25		false		          25   system, and the guy's time compared to in the past when a				false

		2030						PG		79		0		false		page 79				false

		2031						LN		79		1		false		           1   technician had plenty of time, because we only had phone				false

		2032						LN		79		2		false		           2   service at the time, that the guys now's time is scheduled				false

		2033						LN		79		3		false		           3   days in advance.				false

		2034						LN		79		4		false		           4             So I had told him that if he wanted me to schedule				false

		2035						LN		79		5		false		           5   time for us to come out there to help him, that it would				false

		2036						LN		79		6		false		           6   require a service charge.  And he told me, his exact words				false

		2037						LN		79		7		false		           7   were, "You're trying to get rid of me."  And I said, "No."				false

		2038						LN		79		8		false		           8   I said, "That's just we have to account for their time when				false

		2039						LN		79		9		false		           9   it comes to scheduling.  So if it's done through dispatch				false

		2040						LN		79		10		false		          10   and dispatch schedules them to go out there, that's how				false

		2041						LN		79		11		false		          11   their time's accounted for."				false

		2042						LN		79		12		false		          12        Q.   And when you would ask -- or when you personally				false

		2043						LN		79		13		false		          13   would go out to the Flinspachs' line -- did you -- did you				false

		2044						LN		79		14		false		          14   go out to the Flinspachs' line?				false

		2045						LN		79		15		false		          15        A.   When I was an installation repair technician, I				false

		2046						LN		79		16		false		          16   did.				false

		2047						LN		79		17		false		          17        Q.   And -- and when you would do that, did you -- was				false

		2048						LN		79		18		false		          18   it on your schedule?				false

		2049						LN		79		19		false		          19        A.   No.				false

		2050						LN		79		20		false		          20        Q.   It was unscheduled time?				false

		2051						LN		79		21		false		          21        A.   Back when I was an I&R technician, we didn't have				false

		2052						LN		79		22		false		          22   a set schedule like we do now.				false

		2053						LN		79		23		false		          23        Q.   Uh-huh.				false

		2054						LN		79		24		false		          24        A.   So if I was out in that area and I had a trouble				false

		2055						LN		79		25		false		          25   that was assigned from them, I would check it at the D mark.				false

		2056						PG		80		0		false		page 80				false

		2057						LN		80		1		false		           1   But I would also go to the other end to make sure that the				false

		2058						LN		80		2		false		           2   dial tone was working or not working, and I would speak to				false

		2059						LN		80		3		false		           3   Mr. Flinspach about that.				false

		2060						LN		80		4		false		           4        Q.   And did you do that --				false

		2061						LN		80		5		false		           5        A.   He was there.				false

		2062						LN		80		6		false		           6        Q.   -- occasion -- every time or just occasionally?				false

		2063						LN		80		7		false		           7        A.   Occasionally I'd do that for them just as a favor				false

		2064						LN		80		8		false		           8   so they wouldn't have to call back in to find out what the				false

		2065						LN		80		9		false		           9   outcome of the ticket was.				false

		2066						LN		80		10		false		          10        Q.   Okay.  Have you personally had conversation with				false

		2067						LN		80		11		false		          11   Mr. Flinspach that the facilities on his side of the D mark				false

		2068						LN		80		12		false		          12   are his responsibility?				false

		2069						LN		80		13		false		          13        A.   I have said that to him when we talked about				false

		2070						LN		80		14		false		          14   scheduling.				false

		2071						LN		80		15		false		          15        Q.   And when was that conversation?				false

		2072						LN		80		16		false		          16        A.   It was the first week of January this year.				false

		2073						LN		80		17		false		          17        Q.   And prior to that, had you ever spoken with him				false

		2074						LN		80		18		false		          18   about his service on his side of the D mark being his				false

		2075						LN		80		19		false		          19   responsibility?				false

		2076						LN		80		20		false		          20        A.   I have.				false

		2077						LN		80		21		false		          21        Q.   And when was that?				false

		2078						LN		80		22		false		          22        A.   In -- I'm not exactly sure of the dates.  I really				false

		2079						LN		80		23		false		          23   can't recollect.  But I know early on in 2005 when I went				false

		2080						LN		80		24		false		          24   out to his facility, he was -- had got upset because I had				false

		2081						LN		80		25		false		          25   been a number of days past when he called in the trouble.				false

		2082						PG		81		0		false		page 81				false

		2083						LN		81		1		false		           1   And I had explained to him then that I have to come here				false

		2084						LN		81		2		false		           2   when I have time, you know.				false

		2085						LN		81		3		false		           3        Q.   Otherwise --				false

		2086						LN		81		4		false		           4        A.   Otherwise, I would have to charge you.				false

		2087						LN		81		5		false		           5        Q.   In your 15 years of experience with the company,				false

		2088						LN		81		6		false		           6   have you ever allowed customers to work on your facilities?				false

		2089						LN		81		7		false		           7        A.   No.  Not -- I haven't.				false

		2090						LN		81		8		false		           8        Q.   Yet, Mr. Flinspach worked on these facilities;				false

		2091						LN		81		9		false		           9   correct?				false

		2092						LN		81		10		false		          10        A.   Correct.				false

		2093						LN		81		11		false		          11        Q.   And -- and did you care?				false

		2094						LN		81		12		false		          12        A.   No.				false

		2095						LN		81		13		false		          13        Q.   Why not?				false

		2096						LN		81		14		false		          14        A.   My understanding is it's his line.				false

		2097						LN		81		15		false		          15        THE COURT:  So does the tariff state that the service				false

		2098						LN		81		16		false		          16   charge for customer-provided equipment is nullified if the				false

		2099						LN		81		17		false		          17   customer agrees that it will -- the problem will be				false

		2100						LN		81		18		false		          18   addressed during unscheduled time?				false

		2101						LN		81		19		false		          19        THE WITNESS:  I couldn't tell you exactly what the				false

		2102						LN		81		20		false		          20   tariff states.				false

		2103						LN		81		21		false		          21        THE COURT:  I'm just wondering where this policy comes				false

		2104						LN		81		22		false		          22   from and why you consider that not charging him simply				false

		2105						LN		81		23		false		          23   because it's at your convenience rather than at his demand,				false

		2106						LN		81		24		false		          24   it nullifies the tariff.				false

		2107						LN		81		25		false		          25        THE WITNESS:  I -- I don't know that it would				false

		2108						PG		82		0		false		page 82				false

		2109						LN		82		1		false		           1   necessarily nullify the tariff.  But as Weston had stated				false

		2110						LN		82		2		false		           2   and Colleen had stated, you know, we all live in a small				false

		2111						LN		82		3		false		           3   community and doing favors for people and helping each other				false

		2112						LN		82		4		false		           4   out is what we do.  And if I had other scheduled work where				false

		2113						LN		82		5		false		           5   I was charging customers or where customers were on a				false

		2114						LN		82		6		false		           6   schedule that I'd contacted them and said I would be there,				false

		2115						LN		82		7		false		           7   that doing things in between to help people out was my call				false

		2116						LN		82		8		false		           8   as the local guy to -- if it wasn't gonna take me much of my				false

		2117						LN		82		9		false		           9   day or time to go out and do something that took 15 or 20				false

		2118						LN		82		10		false		          10   minutes, as the local guy I took that upon myself to say I'm				false

		2119						LN		82		11		false		          11   not gonna charge you.				false

		2120						LN		82		12		false		          12             And I've mentioned -- I've said that to them in				false

		2121						LN		82		13		false		          13   the past and did say to Colleen, if we can fit this stuff in				false

		2122						LN		82		14		false		          14   when we have time, as she said, I had -- when Mike was upset				false

		2123						LN		82		15		false		          15   about the charge, she had talked to me.  I told her if it's				false

		2124						LN		82		16		false		          16   on the schedule, we -- we have to charge them because we're				false

		2125						LN		82		17		false		          17   gonna be out there for a number of hours.  If it's				false

		2126						LN		82		18		false		          18   something -- in this case she had stated that the line was				false

		2127						LN		82		19		false		          19   broken was never stated to me.  I was told they had a low				false

		2128						LN		82		20		false		          20   hanging line which we could do easily in a short amount of				false

		2129						LN		82		21		false		          21   time.				false

		2130						LN		82		22		false		          22             So I -- that's why I told her and Mike that when				false

		2131						LN		82		23		false		          23   we had some time, we would come out and do that, but --				false

		2132						LN		82		24		false		          24        THE COURT:  Okay.  Here's what I'm instructing with,				false

		2133						LN		82		25		false		          25   and maybe you want to address this in closing.  I'm				false

		2134						PG		83		0		false		page 83				false

		2135						LN		83		1		false		           1   struggling with -- with the conflict that I see in the				false

		2136						LN		83		2		false		           2   company's insistence that it adhered to certain policies				false

		2137						LN		83		3		false		           3   very strictly, but its willingness to ignore the tariff, be				false

		2138						LN		83		4		false		           4   casual, be friendly in other circumstances, and I'm having a				false

		2139						LN		83		5		false		           5   really hard time with that.				false

		2140						LN		83		6		false		           6             And I see the company saying, you know, our tariff				false

		2141						LN		83		7		false		           7   says we have to charge for that, but we don't always comply				false

		2142						LN		83		8		false		           8   with that because we're good neighbors.  And I'm wondering,				false

		2143						LN		83		9		false		           9   well, then in 1977 did somebody say, yeah, we'll just attach				false

		2144						LN		83		10		false		          10   it to these poles, they called Dixie, they said it was okay,				false

		2145						LN		83		11		false		          11   we're just gonna go ahead and do it.				false

		2146						LN		83		12		false		          12             I mean, this is what I'm struggling with.				false

		2147						LN		83		13		false		          13        MS. SLAWSON:  I don't have any other questions for				false

		2148						LN		83		14		false		          14   Mr. Reid.				false

		2149						LN		83		15		false		          15        THE COURT:  Nor do I.				false

		2150						LN		83		16		false		          16             Mrs. Flinspach, are you with us?				false

		2151						LN		83		17		false		          17        MS. FLINSPACH:  I am.				false

		2152						LN		83		18		false		          18        THE COURT:  Do you have any questions for Mr. Reid?				false

		2153						LN		83		19		false		          19   And I need you to limit yourself to questions.				false

		2154						LN		83		20		false		          20        MS. FLINSPACH:  Okay.  I guess the one conversation				false

		2155						LN		83		21		false		          21   that I remember about anything about charges was when he				false

		2156						LN		83		22		false		          22   come back off vacation and we had a problem and the office				false

		2157						LN		83		23		false		          23   had said that it would be $80 man and he said oh, no.  I'll				false

		2158						LN		83		24		false		          24   leave a -- I'll leave a note with them that -- that, no,				false

		2159						LN		83		25		false		          25   we're to help you.				false

		2160						PG		84		0		false		page 84				false

		2161						LN		84		1		false		           1             And that's -- that's what I recall.  And I don't				false

		2162						LN		84		2		false		           2   know.  That was the only thing that I ever --				false

		2163						LN		84		3		false		           3        THE COURT:  Okay.				false

		2164						LN		84		4		false		           4        MS. FLINSPACH:  -- with on what he said.				false

		2165						LN		84		5		false		           5        THE COURT:  Okay.  Thank you.				false

		2166						LN		84		6		false		           6             Any other witnesses?				false

		2167						LN		84		7		false		           7        MS. SLAWSON:  No.				false

		2168						LN		84		8		false		           8        THE COURT:  All right.  Then I think we can go to				false

		2169						LN		84		9		false		           9   closing argument.  Go ahead, Ms. Slawson.				false

		2170						LN		84		10		false		          10        MS. SLAWSON:  Okay.  As the commission is aware, and as				false

		2171						LN		84		11		false		          11   has been testified here today, South Central is a rate of				false

		2172						LN		84		12		false		          12   return regulated carrier of last resort in its area and it				false

		2173						LN		84		13		false		          13   has an obligation to provide service in its service				false

		2174						LN		84		14		false		          14   territory.  As the commission is also aware, this does not				false

		2175						LN		84		15		false		          15   mean that South Central is required to provide service to				false

		2176						LN		84		16		false		          16   every resident who lives in the service territory.  On the				false

		2177						LN		84		17		false		          17   contrary, South Central's obligation to provide service is				false

		2178						LN		84		18		false		          18   conditioned upon the company's ability to furnish that				false

		2179						LN		84		19		false		          19   service under reasonable conditions.				false

		2180						LN		84		20		false		          20             According to South Central's tariff, line				false

		2181						LN		84		21		false		          21   extension charges are applied to subscriber applicants who				false

		2182						LN		84		22		false		          22   have abnormally long extension requirements, and this				false

		2183						LN		84		23		false		          23   prevents the unreasonable burdening of the general body of				false

		2184						LN		84		24		false		          24   South Central's existing subscribers.				false

		2185						LN		84		25		false		          25             One of the requirements of South Central's tariff				false

		2186						PG		85		0		false		page 85				false

		2187						LN		85		1		false		           1   is that the potential subscribers must pay in advance the				false

		2188						LN		85		2		false		           2   estimated cost of the construction if the construction				false

		2189						LN		85		3		false		           3   exceeds 300 feet.  The evidence in this case demonstrates				false

		2190						LN		85		4		false		           4   that the Flinspachs did not request a line extension and did				false

		2191						LN		85		5		false		           5   not pay a line extension fee.				false

		2192						LN		85		6		false		           6             On the contrary, the Flinspachs constructed and				false

		2193						LN		85		7		false		           7   installed the 5.2 miles of private facilities and then				false

		2194						LN		85		8		false		           8   requested that South Central connect those private				false

		2195						LN		85		9		false		           9   facilities to South Central's network which South Central				false

		2196						LN		85		10		false		          10   did at the point of demarcation which is identified on				false

		2197						LN		85		11		false		          11   Exhibit 2 in Modena.  I'm sorry.  Yeah, Exhibit 2.				false

		2198						LN		85		12		false		          12             The complaint filed by the Flinspachs and the				false

		2199						LN		85		13		false		          13   letter written by Mr. Flinspach indicates that the open wire				false

		2200						LN		85		14		false		          14   facilities were constructed by him, and he has stated in his				false

		2201						LN		85		15		false		          15   complaint, which is part of the record, that he never				false

		2202						LN		85		16		false		          16   received a credit for the non-ownership of those -- for				false

		2203						LN		85		17		false		          17   South Central's non-ownership of those facilities.				false

		2204						LN		85		18		false		          18             There -- although South Central has performed some				false

		2205						LN		85		19		false		          19   repairs in this -- to this -- to these facilities, we				false

		2206						LN		85		20		false		          20   believe that the preponderance of the evidence shows that				false

		2207						LN		85		21		false		          21   these facilities, the 5.2 mile open wire line, is not owned				false

		2208						LN		85		22		false		          22   and was not constructed by South Central Utah Telephone.				false

		2209						LN		85		23		false		          23             In support of this ownership dispute, South				false

		2210						LN		85		24		false		          24   Central does not have a right-of-way to install facilities				false

		2211						LN		85		25		false		          25   there, South Central does not have a pole attachment				false

		2212						PG		86		0		false		page 86				false

		2213						LN		86		1		false		           1   agreement, South Central does not have permission to attach				false

		2214						LN		86		2		false		           2   to the Dixie power poles, and South Central allowed or was				false

		2215						LN		86		3		false		           3   aware -- South Central was aware that Mr. and Mrs. Flinspach				false

		2216						LN		86		4		false		           4   performed a lot of maintenance and repair on that line.  The				false

		2217						LN		86		5		false		           5   testimony here today is that that is not standard operating				false

		2218						LN		86		6		false		           6   procedure and is not permitted when the facilities are owned				false

		2219						LN		86		7		false		           7   by South Central.  The issue --				false

		2220						LN		86		8		false		           8        THE COURT:  Go ahead.  Sorry.				false

		2221						LN		86		9		false		           9        MS. SLAWSON:  The issue in this case is not who -- we				false

		2222						LN		86		10		false		          10   believe that the issue in this case is not who owns the				false

		2223						LN		86		11		false		          11   facilities because we believe that issue is really not				false

		2224						LN		86		12		false		          12   disputed by the Flinspachs.  They -- they indicate that they				false

		2225						LN		86		13		false		          13   installed it and they constructed it and it was used --				false

		2226						LN		86		14		false		          14   using wires provided by them.  We think the issue is whether				false

		2227						LN		86		15		false		          15   South Central has some legal obligation to maintain or				false

		2228						LN		86		16		false		          16   repair those customer-owned facilities.  They do not.				false

		2229						LN		86		17		false		          17             A legal obligation, as the commission is aware,				false

		2230						LN		86		18		false		          18   can be read by law or by contract.  There's no applicable				false

		2231						LN		86		19		false		          19   law that requires South Central to maintain the facilities				false

		2232						LN		86		20		false		          20   that are owned by another third party, constructed and				false

		2233						LN		86		21		false		          21   installed by a third party.  So in order for South Central				false

		2234						LN		86		22		false		          22   to have such an obligation, we believe that the genesis must				false

		2235						LN		86		23		false		          23   be some sort of a contract.				false

		2236						LN		86		24		false		          24             Ms. Flinspach suggested that there was an				false

		2237						LN		86		25		false		          25   agreement.  The pleadings suggested that there was some sort				false

		2238						PG		87		0		false		page 87				false

		2239						LN		87		1		false		           1   of agreement with South Central that South Central abided by				false

		2240						LN		87		2		false		           2   that agreement for 20 years and provided maintenance and				false

		2241						LN		87		3		false		           3   repair on the facilities.  That -- unfortunately, the				false

		2242						LN		87		4		false		           4   employees at South Central who may have provided that are				false

		2243						LN		87		5		false		           5   deceased.				false

		2244						LN		87		6		false		           6             The evidence shows that based on the language in				false

		2245						LN		87		7		false		           7   South Central's tariff, and I know this is a sticking point				false

		2246						LN		87		8		false		           8   for the commission and for the judge, for you, the language				false

		2247						LN		87		9		false		           9   in South Central's tariff from at least 1998 -- 1988 when				false

		2248						LN		87		10		false		          10   the tariff was approved by the commission, provides that				false

		2249						LN		87		11		false		          11   South Central does not have an obligation to provide				false

		2250						LN		87		12		false		          12   maintenance or repair on customer-provided equipment.				false

		2251						LN		87		13		false		          13             Customer-provided equipment is defined in the				false

		2252						LN		87		14		false		          14   tariff as devices, apparatus, and their associated wiring				false

		2253						LN		87		15		false		          15   provided by a subscriber for use with facilities furnished				false

		2254						LN		87		16		false		          16   by the company.  Further, the company shall not be				false

		2255						LN		87		17		false		          17   responsible for the installation, operation, or maintenance				false

		2256						LN		87		18		false		          18   of any customer-provided equipment pursuant to tariff sheet				false

		2257						LN		87		19		false		          19   50.  So any current alleged obligation to provide				false

		2258						LN		87		20		false		          20   maintenance and repair service on the Flinspachs' line is				false

		2259						LN		87		21		false		          21   not based on South Central's tariff.				false

		2260						LN		87		22		false		          22             Moreover, and I think this is -- this is the part				false

		2261						LN		87		23		false		          23   that the commission is struggling with, the Filed-Rate				false

		2262						LN		87		24		false		          24   Doctrine which is applicable and codified in Utah �5437 and				false

		2263						LN		87		25		false		          25   as set forth in federal law, provides that once a carrier's				false
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		2265						LN		88		1		false		           1   tariff is approved by the FCC or an appropriate state				false

		2266						LN		88		2		false		           2   agency, the terms of the tariff are considered to be the				false

		2267						LN		88		3		false		           3   laws and, therefore, conclusively and exclusively enumerate				false

		2268						LN		88		4		false		           4   the rights and liabilities as between the carrier and				false

		2269						LN		88		5		false		           5   customer.  Under the Filed-Rate Doctrine -- and that was				false

		2270						LN		88		6		false		           6   from Davel Communications, 460 F.3d 1084.				false

		2271						LN		88		7		false		           7             Under the Filed-Rate Doctrine, the rate of the				false

		2272						LN		88		8		false		           8   carrier dually filed is the only lawful charge, and				false

		2273						LN		88		9		false		           9   deviation from it is not permitted.  That's Quest Corp vs.				false

		2274						LN		88		10		false		          10   AT&T, 479 F.3d 1206.  That's a 10th Circuit case from 2007.				false

		2275						LN		88		11		false		          11   Dually filed rates by both the carrier and the customers				false

		2276						LN		88		12		false		          12   rule the force of law.  That's another 10th Circuit case,				false

		2277						LN		88		13		false		          13   Atchison, Topeka and Santa Fe vs. Bosideng.				false

		2278						LN		88		14		false		          14             According to the Supreme Court of the United				false

		2279						LN		88		15		false		          15   States, the rights and liabilities defined by the tariff				false

		2280						LN		88		16		false		          16   cannot be varied or enlarged either by contract or by tort				false

		2281						LN		88		17		false		          17   of the carrier.  And this is the American Telecommunications				false

		2282						LN		88		18		false		          18   and Telegraph vs. Central Office, 524 US 214.  It's a 1998				false

		2283						LN		88		19		false		          19   Supreme Court case.  In it the Supreme Court stated that the				false

		2284						LN		88		20		false		          20   Communication Act that renders the promises of -- renders				false

		2285						LN		88		21		false		          21   that -- sorry.  It is the Communication Act that renders the				false

		2286						LN		88		22		false		          22   promise of preferences unenforceable.				false

		2287						LN		88		23		false		          23             In this instance the Flinspachs are asking the				false

		2288						LN		88		24		false		          24   commission to enforce an alleged promise to maintain				false

		2289						LN		88		25		false		          25   facilities that the company is not obligated to maintain				false
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		2291						LN		89		1		false		           1   under its tariff.  And I know the commission is struggling				false

		2292						LN		89		2		false		           2   with the fact that we are insisting on enforcement of the				false

		2293						LN		89		3		false		           3   tariff, strict enforcement of the tariff in certain				false

		2294						LN		89		4		false		           4   instances, and then stating that we disregarded the tariff				false

		2295						LN		89		5		false		           5   in other instances.				false

		2296						LN		89		6		false		           6             The Filed-Rate Doctrine is harsh and can be harsh				false

		2297						LN		89		7		false		           7   in its application.  There have been cases where a carrier				false

		2298						LN		89		8		false		           8   has been intensionally misrepresented a rate to a customer.				false

		2299						LN		89		9		false		           9   The customer relies on that rate, but the courts have				false

		2300						LN		89		10		false		          10   determined that the carrier cannot be held to that promised				false

		2301						LN		89		11		false		          11   rate if it conflicts with the tariff.				false

		2302						LN		89		12		false		          12             The purpose of the Filed-Rate Doctrine is set				false

		2303						LN		89		13		false		          13   forth in the U.S. Supreme Court case of AT&T vs. Central				false

		2304						LN		89		14		false		          14   Office.  The purpose of the Filed-Rate Doctrine is to				false

		2305						LN		89		15		false		          15   prevent customers from being subjected to discriminatory				false

		2306						LN		89		16		false		          16   rates and terms by the carrier even if those terms are in				false

		2307						LN		89		17		false		          17   favor of the customer.  The Communication Act makes it				false

		2308						LN		89		18		false		          18   unlawful to extend any -- to any person any privileges or				false

		2309						LN		89		19		false		          19   facilities in such communication or imply or enforce any				false

		2310						LN		89		20		false		          20   classifications, regulations, or practices affecting such				false

		2311						LN		89		21		false		          21   charges except those set for in the tariff.				false

		2312						LN		89		22		false		          22             And as you read through the Filed-Rate Doctrine				false

		2313						LN		89		23		false		          23   cases, courts struggle with the Filed-Rate Doctrine because				false

		2314						LN		89		24		false		          24   in some instances they're used to the benefit of the				false

		2315						LN		89		25		false		          25   carrier, in some instances they're used to the benefit of				false

		2316						PG		90		0		false		page 90				false

		2317						LN		90		1		false		           1   the customer, the Filed-Rate Doctrine.				false

		2318						LN		90		2		false		           2             However, the Filed-Rate Doctrine is clear that the				false

		2319						LN		90		3		false		           3   tariff terms govern, and any terms that are outside the				false

		2320						LN		90		4		false		           4   tariff terms are not to be enforced.  And that's a problem.				false

		2321						LN		90		5		false		           5   That's the struggle that you're having it seems.				false

		2322						LN		90		6		false		           6        THE COURT:  It is.  Because as I listen to you, I think				false

		2323						LN		90		7		false		           7   all right then.  The tariff says we charge for service on				false

		2324						LN		90		8		false		           8   customer-provided equipment.  They did not charge for				false

		2325						LN		90		9		false		           9   service under the Filed-Rate Doctrine.  That would mean this				false

		2326						LN		90		10		false		          10   is not customer-provided equipment.  Is that not correct?				false

		2327						LN		90		11		false		          11        MS. SLAWSON:  No.  Under the Filed-Rate Doctrine that				false

		2328						LN		90		12		false		          12   would mean that they should have charged and they didn't.				false

		2329						LN		90		13		false		          13   If the tariff provides that they should have charged and the				false

		2330						LN		90		14		false		          14   testimony is that the line is owned by the Flinspachs, then				false

		2331						LN		90		15		false		          15   they should have charged and they have violated their tariff				false

		2332						LN		90		16		false		          16   when they did not charge.				false

		2333						LN		90		17		false		          17        THE COURT:  So they would be subjected to a monetary				false

		2334						LN		90		18		false		          18   penalty for violating their tariff of $2500 per day of				false

		2335						LN		90		19		false		          19   violation under our statute?				false

		2336						LN		90		20		false		          20        MS. SLAWSON:  No, they would not be subject to a				false

		2337						LN		90		21		false		          21   monetary penalty of $2500 per day.				false

		2338						LN		90		22		false		          22        THE COURT:  Why not?				false

		2339						LN		90		23		false		          23        MS. SLAWSON:  For one, we have other defenses.  For				false

		2340						LN		90		24		false		          24   two, I don't think that they have -- there has been a proper				false

		2341						LN		90		25		false		          25   showing that the ownership of the facilities is in dispute.				false
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		2343						LN		91		1		false		           1   The pleadings filed by the --				false

		2344						LN		91		2		false		           2        THE COURT:  I understand your argument and the				false

		2345						LN		91		3		false		           3   commission has already ruled that it is in dispute.  And we				false

		2346						LN		91		4		false		           4   can deal with that again in this order if you'd like us to,				false

		2347						LN		91		5		false		           5   but go ahead.				false

		2348						LN		91		6		false		           6        MS. SLAWSON:  The -- the other reasons that the claims				false

		2349						LN		91		7		false		           7   of the Flinspachs cannot stand is because the Flinspachs				false

		2350						LN		91		8		false		           8   have not proven the elements necessarily to enforce a				false

		2351						LN		91		9		false		           9   contractual claim against South Central.				false

		2352						LN		91		10		false		          10             The Flinspachs claim that South Central agreed to				false

		2353						LN		91		11		false		          11   provide maintenance on the line.  There is no documentary				false

		2354						LN		91		12		false		          12   evidence available to either the Flinspachs or the company				false

		2355						LN		91		13		false		          13   to prove that.  There is no documentary evidence or				false

		2356						LN		91		14		false		          14   testimony that Mr. Flinspach has or his wife have given any				false

		2357						LN		91		15		false		          15   consideration to South Central for its alleged promise to				false

		2358						LN		91		16		false		          16   maintain the line.				false

		2359						LN		91		17		false		          17             As the commission is aware, consideration is an				false

		2360						LN		91		18		false		          18   essential term of any contract.  Mr. Flinspach offered no --				false

		2361						LN		91		19		false		          19   Mr. and Mrs. Flinspach, in their pleadings and their				false

		2362						LN		91		20		false		          20   testimony here today, offered no evidence of any				false

		2363						LN		91		21		false		          21   consideration that was granted to South Central in exchange				false

		2364						LN		91		22		false		          22   for their alleged promise to maintain the facilities which				false

		2365						LN		91		23		false		          23   they claim they do not own.				false

		2366						LN		91		24		false		          24             The consideration of monthly payment that the				false

		2367						LN		91		25		false		          25   Flinspachs have paid cannot stand as consideration for this				false
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		2369						LN		92		1		false		           1   obligation.  Rather, the monthly payments are paid to South				false

		2370						LN		92		2		false		           2   Central for telephone service on South Central's network.				false

		2371						LN		92		3		false		           3   South Central has a legal obligation to maintain its				false

		2372						LN		92		4		false		           4   network, so maintenance of its network is included in the				false

		2373						LN		92		5		false		           5   monthly service charge.  However, the extra burden of				false

		2374						LN		92		6		false		           6   maintaining facilities that South Central does not own				false

		2375						LN		92		7		false		           7   requires its own separate consideration.				false

		2376						LN		92		8		false		           8             A generally accepted definition of consideration				false

		2377						LN		92		9		false		           9   is that legal detriment has been bargained for and exchanged				false

		2378						LN		92		10		false		          10   for a promise and.  This is from Utah case of Dementas vs.				false

		2379						LN		92		11		false		          11   the Estate of Tallas, 764 P.2d 628.  It's a Utah Court of				false

		2380						LN		92		12		false		          12   Appeals case from 1988.  The mere fact that one man promises				false

		2381						LN		92		13		false		          13   to another creates no legal duty and makes no legal remedy				false

		2382						LN		92		14		false		          14   available in the case of nonperformance citing -- it's the				false

		2383						LN		92		15		false		          15   same case citing Corbin on contracts.				false

		2384						LN		92		16		false		          16             In this case there's been no evidence offered of				false

		2385						LN		92		17		false		          17   the consideration that would be required to be given to				false

		2386						LN		92		18		false		          18   South Central in exchange for their agreement to undertake				false

		2387						LN		92		19		false		          19   maintenance of the Flinspach line.  Further, under the --				false

		2388						LN		92		20		false		          20   under Utah law, events which occur prior to the making of				false

		2389						LN		92		21		false		          21   the promise and not with the purpose of inducing the promise				false

		2390						LN		92		22		false		          22   in exchange are viewed as past consideration and are the				false

		2391						LN		92		23		false		          23   legal equivalent of no consideration.				false

		2392						LN		92		24		false		          24             So any claim that South Central promised to				false

		2393						LN		92		25		false		          25   maintain the Flinspachs' line in consideration of the				false
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           1      SALT LAKE CITY, UTAH, TUESDAY, MAY 16, 2017, 8:57 A.M.



           2                            * * * * *



           3        THE COURT:  For the record, today is Tuesday, May 16,



           4   2017.  It's almost 9:00 o'clock in the morning.  We're



           5   getting started just a little bit early because everybody's



           6   here and ready to go.



           7             This is the date and time set for the Hearing in



           8   The Matter of The Formal Complaint of Colleen and Richard



           9   Flinspach against South Central Utah Telephone Association,



          10   Incorporated.  The docket number is 17-052-01.



          11             All right.  Mr. and Mrs. Flinspach, do you have



          12   anyone other than yourselves that will be providing



          13   information and testimony today?



          14        MS. FLINSPACH:  No.



          15        MR. FLINSPACH:  No.



          16        THE COURT:  Okay.  So I need each of you to be put



          17   under oath, so, Mrs. Flinspach, do you swear that you will



          18   tell the truth today?



          19        MS. FLINSPACH:  I do.



          20        THE COURT:  And, Mr. Flinspach, do you swear that you



          21   will tell the truth today?



          22        MR. FLINSPACH:  Yes.  Yes.



          23        THE COURT:  Thank you.



          24             The primary purpose of this hearing is to take



          25   evidence as to the ownership of a telecommunications line
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           1   that has been broken for some time.  So, Mr. and



           2   Mrs. Flinspach, I'm going to begin with you.



           3             And, Ms. Slawson, you can put -- well, let's go



           4   ahead and have you put your -- your -- your appearance on



           5   the record.  Sorry.



           6        MS. SLAWSON:  Thank you.  This is Kira Slawson.  I



           7   represent South Central Utah Telephone Association.  I'm



           8   with Blackburn & Stoll, L.C.  With me today I've got Kerry



           9   Alvey.  Next to Kerry is Weston Bishop.  Next to Weston is



          10   Duncan Reid and then behind me I've got Michael East and Roy



          11   Adams.



          12        THE COURT:  Okay.  Thank you.  All right.



          13        MS. SLAWSON:  Can I ask a procedural question?



          14        THE COURT:  Sure.



          15        MS. SLAWSON:  I just wonder if both of the Flinspachs



          16   are on the line at the same time or can they both hear us.



          17        THE COURT:  Can -- Mr. and Mrs. Flinspach, can you both



          18   hear us at the same time?



          19        MS. FLINSPACH:  Yes.



          20        THE COURT:  Okay.



          21        MS. FLINSPACH:  But we -- I had difficulty hearing what



          22   that lady was saying.  I didn't know what she said.



          23        THE COURT:  Okay.  So if she has some questions for



          24   you, we will either get her to come up here and speak



          25   directly into the telephone or we'll try and use the
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           1   microphone to make it easier.  If -- if at any time you're



           2   having trouble, you need to just come right in and let me



           3   know; okay?



           4        MS. FLINSPACH:  Okay.  Thank you.



           5        THE COURT:  All right.  All right.  So Mr. and



           6   Mrs. Flinspach, this is your complaint, so we're going to



           7   begin with you to put on the record whatever information you



           8   would like the commission to know regarding your



           9   understanding of who owns this broken telecom line that



          10   needs to be repaired.  Go ahead.



          11        MS. FLINSPACH:  Well, initially the telephone company,



          12   they were going to scrap a line out of Beryl and they



          13   offered the line to my husband and so he accepted, because



          14   we really did want a telephone line.  And this would have



          15   been in 1977.



          16        THE COURT:  Okay.  Did you pay for --



          17        MS. FLINSPACH:  And then your -- your --



          18        THE COURT:  Did you pay for the scrap line?



          19        MS. FLINSPACH:  No.  There was no purchase involved.



          20   It was just given to my husband.



          21        THE COURT:  Okay.  And then what happened next?



          22        MS. FLINSPACH:  Apparently, and I don't know whether



          23   the telephone company helped him take it down because there



          24   was a cutoff wherever the old line was and what he could



          25   remove, and so they took down the line, and then he
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           1   reconstructed it on the telephone -- or on the power poles



           2   from Modena to our ranch.



           3        THE COURT:  Okay.  So Mr. Flinspach put it up; is that



           4   correct?



           5        MS. FLINSPACH:  That's correct.  With some help from



           6   his friends, yes.



           7        THE COURT:  Okay.  And then what was the relationship



           8   between you and the telephone company from -- from there on



           9   out?



          10        MS. FLINSPACH:  Well, they gave us a membership in the



          11   cooperative, they gave a copy of bylaws, and for about 20



          12   years they assisted us in any problems that we had with the



          13   line.



          14        THE COURT:  What types of problems; do you remember?



          15        MS. FLINSPACH:  I don't know if they were -- there was



          16   breakages or -- I don't know.  It's been so long, I'm not



          17   certain, but they were very cooperative in helping us.  And



          18   even if the -- not too -- oh.  In the past years they have



          19   on occasion helped us too.



          20        THE COURT:  Uh-huh.  Do you have an example?



          21        MS. FLINSPACH:  Well, I recall one, and I'm not sure



          22   just exactly what year it was, but we had a breakage down,



          23   oh, probably a half a mile out of Modena, and Duncan Reid



          24   actually brought his truck and he and my husband wrapped a



          25   pole and connected a line.  So I do know that Duncan helped
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           1   us at that time.



           2        THE COURT:  Uh-huh.  And that was maybe a couple of



           3   years ago; is that your memory?



           4        MS. FLINSPACH:  No.  It's probably been -- it might



           5   have been four years ago.  I don't know.  You know, I should



           6   have all this written down, but, you know, at the time they



           7   helped, you didn't know you needed to record it.



           8        THE COURT:  It's fine.



           9        MS. FLINSPACH:  But I know it's been some time.



          10        THE COURT:  Okay.  Have you ever been provided with



          11   South Central's tariff before this complaint was filed?



          12        MS. FLINSPACH:  No.  In fact, I -- I never even heard



          13   of them before.  So, no, I -- I don't know that.



          14        THE COURT:  Okay.  Is there anything else that you'd



          15   like to put on the record?



          16        MS. FLINSPACH:  Oh, let's see.  I don't know.  It seems



          17   like there's just a lot of confusion over responsibility for



          18   the line.  You know, I guess we're just small-time and we



          19   just felt we were just working with the telephone company to



          20   have a telephone.  So I don't know.



          21        THE COURT:  Okay.



          22             Ms. Slawson, do you have questions?



          23        MS. SLAWSON:  I do.



          24        THE COURT:  Okay.  So, Mr. and Mrs. Flinspach, Kira



          25   Slawson, who's the attorney for the telephone company, is
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           1   going to be asking you some questions.  If you can't hear,



           2   you need to let me know.



           3        MS. FLINSPACH:  Okay.



           4                           EXAMINATION



           5   BY MS. SLAWSON:



           6        Q.   Good morning, Mrs. Flinspach.  Can you hear me?



           7        A.   I can.



           8        Q.   Thank you.  So as Judge Jonsson indicated, we're



           9   here to address your formal complaint against South Central



          10   and I appreciate the testimony that you've offered here I



          11   just have some followup questions for you.



          12             As I reviewed your formal complaint and the



          13   statements that you made here today, you indicated that



          14   south -- in the '70s South Central scrapped their line from



          15   Beryl to Modena and gave that line to your husband; is that



          16   correct?



          17        A.   That's correct.



          18        Q.   And -- and do you know -- did you assist with the



          19   scrapping of that line?



          20        A.   Um, did you or someone else, I'm asking my husband



          21   a question.  Did you have help taking down the line?  He



          22   said that he did.



          23        Q.   Oh.  And did you help him?



          24        A.   And he thinks maybe even South Central had a hand



          25   in it because they had to let him know which part of the
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           1   line he could have.



           2        Q.   Ms. Flinspach, did you help your husband take down



           3   the line?



           4        A.   Excuse me?



           5        THE COURT:  She asked if you personally helped take



           6   down the line.



           7        MS. FLINSPACH:  No, I did not.



           8        THE COURT:  Okay.



           9        Q.   (BY MS. SLAWSON) Did you help with the



          10   construction of the line?



          11        A.   I did not.  My husband and several of his friends



          12   that knew how to climb poles and construct that kind of



          13   thing helped him just as a friendship matter.



          14        Q.   Mrs. Flinspach, is your husband going to testify



          15   in this hearing today?



          16        A.   He has a hard time hearing, but that's the reason



          17   I'm kind of relaying things to him and asking.  But he did



          18   say that Carlos Terry, who formerly worked for the telephone



          19   company, used to help us a bit with the line, so I can't



          20   tell you what period of time.  And he -- he died several



          21   years ago, so I wasn't able to consult with him.



          22        Q.   So you've testified that for about 20 years South



          23   Central assisted you with maintenance or repair on your



          24   line; is that correct?



          25        A.   That's what my husband recalls.
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           1        Q.   And do you have any personal recollection of that?



           2        A.   You know, I was working away, so I wasn't always



           3   right where we have our home, and so there may have been



           4   times that they were doing things that I was unaware of, and



           5   probably he told me about them, but I couldn't -- I couldn't



           6   say.



           7        Q.   And -- and do you have any document or documentary



           8   evidence that indicates that South Central agreed to assist



           9   with the maintenance on your line?



          10        A.   We don't have any document, but it was kind of



          11   implied because, you know, we called -- well, even lately



          12   when we talked with Duncan they said well, we'll come out



          13   and help you.  So we just assumed that they were in the mode



          14   to help us.



          15        Q.   And do you believe they have a contractual



          16   obligation to help you?



          17        A.   We don't have anything in writing.



          18        Q.   Did you have an agreement with them that they



          19   would help you?



          20        A.   Verbally they -- they have said that they would



          21   help us.  That's all I know.  We don't have anything in



          22   writing, no.



          23        Q.   You indicated that about 20 years ago something



          24   changed; is that correct?



          25        A.   Well, I don't know.  We said that if -- it was --
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           1   I mean, approximately then.  Maybe he just is saying that as



           2   far as he can remember, he just started doing more of the



           3   work, you know, because he was able to do it.  So I don't



           4   know if there was any cutoff date that said no, we're not



           5   helping you anymore or I'm just gonna take care of it



           6   myself.  I -- I don't know if that happened.  He's just



           7   saying that he did remember for a lot of years there was a



           8   system.



           9        Q.   And do you have personal knowledge that your



          10   husband has done maintenance and repair on your line?



          11        A.   Certainly.  In the last few years I have helped



          12   him.



          13        Q.   Ms. Flinspach, do you have personal knowledge --



          14   have you made calls to the telephone company when you've had



          15   a problem on your line?



          16        A.   Yes.  I called the office or sometimes I would



          17   call Duncan Reid directly.



          18        Q.   And when you called the office, did they tell you



          19   that there would be a service charge associated with repairs



          20   to your line?



          21        A.   No.  They never ever did say that.  There was



          22   one -- one time they did mention that there would be a cost



          23   to repair, and when I talked with Duncan about it, he said



          24   oh, I'll talk with the office because, no, that's -- I'll



          25   let them know that that's not the way it is.
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           1        Q.   Did you have conversations with your husband



           2   about -- about any -- any conversations that he might have



           3   had with the phone company about charging for repairs?



           4        A.   I don't think that he ever talked with them.  I



           5   remember the one conversation that I had Duncan had come off



           6   from vacation and he said I see I had an email from Weston



           7   that said you guys had had a problem.  And -- and I said



           8   well, they said it would be $80 a man for them to come and



           9   fix it.  And I said, well, we've already repaired it, and he



          10   said well, I'll leave a memo at the office and tell them



          11   that that's not the case.



          12        THE COURT:  Mrs. Flinspach, Richard is right there, is



          13   he not?



          14        THE WITNESS:  He is.



          15        THE COURT:  Okay.  Would you help him understand, you



          16   know, speak loudly or get up close, whatever you need to do,



          17   and help him understand that we're trying to sort out



          18   whether he remembers ever being charged by the telephone



          19   company for repairs.  Could you help him understand that



          20   that's the question and then let him answer on the phone as



          21   to his own memory.



          22        THE WITNESS:  Okay.  They want to know if you ever



          23   remember being charged by the telephone company for any



          24   repairs (to Mr. Flinspach).



          25        MR. FLINSPACH:  I can't remember.
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           1        THE WITNESS:  No.  We -- well, I would pay for it.  I



           2   would have paid for it, so I know that there was never any



           3   time that we had to pay for it, no.



           4        THE COURT:  Okay.



           5        Q.   (BY MS. SLAWSON) Does your husband remember being



           6   told that he would have to pay for repairs if the problem



           7   was on your side of the point of demarcation?



           8        A.   No.  I know that's not the case.  The only time



           9   that that was ever mentioned was when -- I don't -- I think



          10   it was the office -- the telephone office told me that it



          11   would be $80 a man.  And when I mentioned it to Duncan he



          12   said oh, no, I'll leave a memo at the office letting them



          13   know that we're going to help you.  So that is the only time



          14   I ever remember that there was any talk about any charges



          15   for repairs.



          16        MS. SLAWSON:  I have questions for Mr. Flinspach, so



          17   would you like me to finish up with Mrs. Flinspach and then



          18   ask my questions directly to Mr. Flinspach?



          19        THE COURT:  Let's try.



          20        MS. SLAWSON:  Okay.



          21        THE WITNESS:  All right.



          22        MS. SLAWSON:  I'm gonna finish --



          23        THE WITNESS:  And I hope that he can hear you.  I don't



          24   know.



          25        Q.   (BY MS. SLAWSON) I'm gonna finish up with you
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           1   first, Mrs. Flinspach.  I've got a few more questions for



           2   you.



           3        A.   Okay.



           4        Q.   Do you recall in January of 2017 meeting with



           5   Mr. Reid near Beryl?



           6        A.   Yes.  We were both in our truck and we just



           7   stopped because we could see that they were there at the



           8   office.



           9        Q.   Okay.  And do you remember telling --



          10        A.   -- Chad or whatever it is.



          11        Q.   Do you remember telling Mr. Reid at that time that



          12   the line, your line, was hanging low?



          13        A.   We told him the line was broken, yes.



          14        Q.   Okay.  And did you tell Mr. Reid in January of



          15   2017 that your husband had fixed the line, but you needed



          16   help raising the line back up?



          17        A.   I don't know if there was any talk about raising



          18   it up.  We wanted it repaired.



          19        Q.   And so did you tell --



          20        A.   What we did is we actually went home and we raised



          21   the line so that it wasn't hanging in the roadway, but I



          22   don't think that we were talking to them about raising the



          23   line up.  We wanted it repaired.



          24        Q.   And so it sounds to me, from your testimony here



          25   today, that you've -- you and your husband and his friends
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           1   have done quite a lot of maintenance on this line; is that



           2   correct?



           3        A.   We have done when we were able.  But with this



           4   last one when there was the snow and everything, we tried to



           5   repair it. it was just too difficult for us.  We were trying



           6   to use a front-end loader with a -- with a lift on it so



           7   that we could try to get it high enough.  And it was -- it



           8   was just too hard.  We just couldn't do it.  We're too old I



           9   guess.



          10        Q.   Mrs. Flinspach, from time to time over the years



          11   have you periodically disconnected your service from South



          12   Central when you were having problems on the line?



          13        A.   We've never disconnected.



          14        Q.   Temporarily disconnected so you wouldn't have to



          15   pay the monthly service fee?



          16        A.   No.  I'm presently paying for it.



          17        Q.   Right.  But in the past have you temporarily



          18   disconnected while your husband looked for the problem in



          19   the service line?



          20        A.   No.



          21        Q.   Okay.  So if we have records --



          22        A.   Not that I recall.  I remember one time that



          23   Duncan gave us, I think he gave a discount or something on



          24   our bill because he said we didn't have service during this



          25   time and I paid for it, so he gave us credit, like, for two
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           1   weeks or something.



           2        Q.   But your testimony is that you never requested



           3   that the phone be disconnected while you looked for trouble



           4   on the line?



           5        A.   No.  We never have disconnected.



           6        Q.   And if the company's records show that you have



           7   disconnected while you looked for trouble on the line, would



           8   those records be inaccurate?



           9        A.   Well, if it's ever been disconnected, I don't



          10   recall it.  I -- if it was ever disconnected, it had to have



          11   been a long time ago and I've maybe forgotten, but I don't



          12   think so because I think I just, like I say right now, I'm



          13   paying for the telephone bill and I don't have any service



          14   because I don't want to pay a reconnect charge.



          15        MS. SLAWSON:  I've got questions for Mr. Flinspach at



          16   this time, but maybe he's planning on making a statement.



          17   I'm not sure.



          18        THE COURT:  Mr. Flinspach, are you --



          19        THE WITNESS:  I'm sorry.



          20             Did you hear her (to Mr. Flinspach)?



          21        THE COURT:  Mr. Flinspach, are you planning to offer



          22   any information on your own without having questions



          23   presented to you first?



          24        MR. FLINSPACH:  I didn't understand it.



          25        THE COURT:  Mr. Flinspach, is there anything -- is
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           1   there anything that you would like to say before Ms. Slawson



           2   starts asking you some questions?



           3        MS. FLINSPACH:  Is there anything you want to say



           4   before they ask you questions?  Anything you want to say?



           5        MR. FLINSPACH:  No.



           6        MS. FLINSPACH:  He said no.



           7        THE COURT:  Okay.



           8        MS. SLAWSON:  Okay.



           9        Q.   (BY MS. SLAWSON) Mr. Flinspach, you constructed



          10   the line from your home to the town of Modena; is that



          11   correct?



          12        A.   (No audible response.)



          13        MS. FLINSPACH:  Did you construct the line from Modena



          14   to the ranch?  "Yes."



          15        MR. FLINSPACH:  I remember it, but I think someone



          16   there had help from the phone company.



          17        Q.   (BY MS. SLAWSON) You didn't say in your initial



          18   complaint that somebody from the phone company helped you.



          19   You indicated that it had been constructed by you and your



          20   friends.  Are you changing your mind on that testimony?



          21        MS. FLINSPACH:  They want to know if you're charging



          22   your testimony and saying somebody from the telephone



          23   company helped you (to Mr. Flinspach).



          24             I think he -- he told me that he thought that



          25   somebody helped him take it down, but they may have.  I
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           1   don't know whether they reviewed what we were doing.  I



           2   don't know.



           3             Was there anybody there when you guys were



           4   constructing it up the canyon?  From the telephone company,



           5   there was somebody there (to Mr. Flinspach)?



           6        MR. FLINSPACH:  Maybe not every day, but they was



           7   there.



           8        MS. FLINSPACH:  He said maybe not every day, but he



           9   thinks that maybe they reviewed it when he was putting it



          10   up.



          11        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you take down



          12   all the arms and hardware and construct the open wire line?



          13        MS. FLINSPACH:  Did you take down all the arms and the



          14   wire (to Mr. Flinspach)?



          15        MR. FLINSPACH:  With help we did.



          16        Q.   (BY MS. SLAWSON) Who helped you?



          17        MS. FLINSPACH:  Who helped you (to Mr. Flinspach)?



          18        MR. FLINSPACH:  It was Terry, probably guys now and I



          19   can't hardly remember the names.  There were five or six



          20   guys at different times because this just didn't happen



          21   overnight at the time, a line up to the ranch.  But the



          22   phone company at the time had a man there.  One of the men



          23   was Douglas Terry.



          24        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you attach the



          25   line to the Dixie Escalante REA power poles?
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           1        MS. FLINSPACH:  Would you repeat it for him, please.



           2        Q.   (BY MS. SLAWSON) Is the -- is your line connected



           3   to the Dixie Escalante power poles?



           4        MS. FLINSPACH:  The line on the Dixie Escalante power



           5   poles (to Mr. Flinspach).



           6             Yeah, it is.



           7        Q.   (BY MS. SLAWSON) And as I understand it, the route



           8   of your line doesn't follow the county road; is that



           9   correct?



          10        MS. FLINSPACH:  It goes alongside the county road and



          11   it crosses it in a couple of places.



          12        Q.   (BY MS. SLAWSON) Are there portions of the line



          13   that are not accessible by a vehicle on the county road?



          14        MS. FLINSPACH:  Um, well, there's a line.  You can



          15   drive right up underneath the power poles with the -- with



          16   the vehicle most of the way.



          17        Q.   (BY MS. SLAWSON) But as I understand it, the line



          18   doesn't follow the road.  It crosses the road in several



          19   places.  But it can be up to --



          20        MS. FLINSPACH:  But it --



          21        MS. SLAWSON:  And it can be up to a quarter mile away



          22   from the --



          23        MS. FLINSPACH:  -- it's probably off the county road



          24   how far, Mike (to Mr. Flinspach)?



          25        MR. FLINSPACH:  To get across the road?
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           1        MS. FLINSPACH:  No.  It doesn't -- it isn't right



           2   against the county road.  It's off the road how far?  How



           3   far (to Mr. Flinspach)?



           4        MR. FLINSPACH:  Well, we're still on the county



           5   right-of-way.



           6        THE COURT:  Mrs. Flinspach, did you just speak to



           7   someone named Mike?



           8        MS. FLINSPACH:  Yeah.  That's his nickname.



           9        THE COURT:  That's Mr. Flinspach's nickname?



          10        MS. FLINSPACH:  That's correct.



          11        THE COURT:  Okay.  Thank you.



          12        Q.   (BY MS. SLAWSON) Mr. Flinspach, your son, in his



          13   statement that he provided to the Public Service Commission,



          14   indicated that he -- that you and some family friends



          15   installed the line; is that accurate?



          16        MS. FLINSPACH:  Repeat that, please.



          17        Q.   (BY MS. SLAWSON) Your son, in the statement that



          18   he provided to the Public Service Commission, indicated that



          19   Mr. Flinspach and some family friends installed the line.



          20   Is that accurate?



          21        MS. FLINSPACH:  Well, there were some -- some of them



          22   were coworkers from where he worked on the railroad, some of



          23   them were personal friends, that's correct, that had worked



          24   for a power company.



          25        MS. SLAWSON:  Okay.  And --
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           1        MR. FLINSPACH:  Because they could climb poles.



           2        MS. FLINSPACH:  Yeah.  We didn't have any trucks to put



           3   the lines up, so it entailed them climbing the poles to



           4   attach all of this hardware and put up the line.  And he had



           5   a couple of friends I think from Nevada that worked for a



           6   power company that just did it as a personal favor.  He had



           7   a couple friends from the railroad that had worked with him



           8   previously that climbed poles, and so they just assisted



           9   him.



          10             So -- and at this point I can't even tell you all



          11   the names.  I know a couple of them, but I'm not sure of all



          12   of them.



          13        Q.   (BY MS. SLAWSON) And where does the open wire



          14   connect to South Central's network in Modena?



          15        MS. FLINSPACH:  Can you please repeat that.



          16        Q.   (BY MS. SLAWSON) Where does your open wire line



          17   connect to South Central's network in Modena?



          18        MS. FLINSPACH:  It's right next to the -- the old



          19   schoolhouse.



          20        MS. SLAWSON:  I have an exhibit that shows the point of



          21   demarcation.  I didn't know that the Flinspachs wouldn't be



          22   hear today, so I -- I had no way of getting that to them.



          23   I'll try and describe that picture for you and then I'll



          24   have it introduced by one of my witnesses.



          25        Q.   (BY MS. SLAWSON) But, Ms. -- Mr. Flinspach, are
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           1   you familiar with the demarcation that appears next to the



           2   old schoolhouse as a green above-ground box with the numbers



           3   159 North --



           4        MS. FLINSPACH:  They're talking about an above-ground



           5   box.  Do you know what a green box is (to Mr. Flinspach)?



           6             He says yes.



           7        Q.   (BY MS. SLAWSON) And is that where your line



           8   connects to the South Central Utah Telephone's network?



           9        MS. FLINSPACH:  That was where you connected; right (to



          10   Mr. Flinspach)?



          11             That's correct.



          12        Q.   (BY MS. SLAWSON) And did you install that



          13   demarcation box?



          14        MS. FLINSPACH:  You didn't put the box in, did you (to



          15   Mr. Flinspach)?



          16             No.  The telephone company did that.



          17        Q.   (BY MS. SLAWSON) And did you -- did Mr. Flinspach



          18   connect the open wire to the telephone company's network?



          19        MS. FLINSPACH:  Did you connect the wire to the box (to



          20   Mr. Flinspach)?



          21             He's saying yes.



          22        MR. FLINSPACH:  Well, I'm trying to remember.



          23        MS. FLINSPACH:  Well, there was a connection made.  He



          24   doesn't remember if he connected it or someone else did.



          25        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, do you own









                                                                     23

�









           1   the facilities from the D mark up the canyon?



           2        MS. FLINSPACH:  Do you own the wire (to Mr. Flinspach)?



           3             It was given to him.  We did not purchase it.



           4   But -- but it was given to us, yes.



           5        Q.   (BY MS. SLAWSON) And it's yours?



           6        THE COURT:  Please don't lead.



           7        MS. FLINSPACH:  Well, I guess.  Nobody could just come



           8   and take it down without permission, I guess.



           9        Q.   (BY MS. SLAWSON) All right.  Do you know . . .



          10        MS. FLINSPACH:  There was no way for us to check if



          11   there was ever any agreement with the telephone company.  I



          12   thought about contacting them saying do you have anything on



          13   record, but I didn't know whether they would be forthcoming



          14   at this time to show they had anything on record and I



          15   didn't find anything in my files.  All I had were the bylaws



          16   and the membership certificate and the fact that the line



          17   was given to us.  That's all I knew.



          18        THE COURT:  Mrs. Flinspach -- or Flinspach, excuse me,



          19   do you understand the concept of a legal ownership?  Do you



          20   understand what would need to happen in order for ownership



          21   of equipment that a utility has acquired to actually change



          22   ownership?  Do you have any understanding of the legality?



          23        MS. FLINSPACH:  No.  I don't know whether there would



          24   have to be a contract or payment or anything else.  No, I



          25   don't know that.
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           1        THE COURT:  Okay.  Thank you.



           2        Q.   (BY MS. SLAWSON) Mr. Flinspach, do you consider



           3   the line from Modena to your house to be yours?



           4        A.   I don't know how --



           5        MS. FLINSPACH:  Well, if --



           6        MR. FLINSPACH:  -- to answer that.



           7        MS. FLINSPACH:  Well, we had the use of it for --



           8        MR. FLINSPACH:  Other than that, I never had nothing



           9   legal that paying it was mine or it wasn't.



          10        Q.   (BY MS. SLAWSON) Did you consider it to be yours?



          11        A.   (No audible response.)



          12        MS. FLINSPACH:  He wanted you to repeat that, please.



          13        Q.   (BY MS. SLAWSON) Did you consider the line to be



          14   yours once you constructed it?



          15        MS. FLINSPACH:  Did you consider the line to be yours



          16   (to Mr. Flinspach)?



          17        MR. FLINSPACH:  I don't know how to answer that.



          18        MS. FLINSPACH:  Well, we had the use of it for 40



          19   years, so I don't know.  I guess that would constitute our



          20   ownership.  I don't know.  I don't think anybody else could



          21   come and say we'd like to take this line down, so I don't



          22   think that anybody else could do that unless it was the



          23   telephone company.



          24        Q.   (BY MS. SLAWSON) And you indicated that the



          25   telephone company gave you the scrap line; is that correct?
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           1        MS. FLINSPACH:  Apparently he was visiting with them



           2   and we were talking about -- he was talking with them about



           3   getting a telephone line and they said that they were taking



           4   this line down because they were putting a cable in and that



           5   he could have it.



           6        MS. SLAWSON:  Okay.



           7        MS. FLINSPACH:  And that's as much as he can recall.



           8        Q.   (BY MS. SLAWSON) Okay.  Did you -- did either of



           9   you pay any sort of line extension fee to South Central?



          10        MS. FLINSPACH:  I don't know that we ever paid any



          11   fees, no.  And I usually pay the bills, so I don't -- I



          12   don't think that happened.



          13        Q.   (BY MS. SLAWSON) Mr. --



          14        MS. FLINSPACH:  I read in your papers that said that,



          15   you know, like 313 fee or something.  No, I don't think any



          16   of that ever happened.



          17        Q.   (BY MS. SLAWSON) Okay.  Mr. Flinspach, in your, or



          18   Mrs. Flinspach, in your formal complaint you indicated that



          19   South Central didn't install any hardware on the line; is



          20   that correct?



          21        MS. FLINSPACH:  Well, unless one of the guys that



          22   helped him put up the line was involved in it.  We don't



          23   recall that, but no, I don't think that they helped us.  You



          24   know, it wasn't like they sent a bunch of men out there to



          25   help construct the line up the canyon, no.  That didn't
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           1   happen.



           2        Q.   (BY MS. SLAWSON) Okay.  And when the line breaks,



           3   who provides the materials for repairing the line?



           4        MS. FLINSPACH:  Well, we have on hand some connectors



           5   and some wire, and if it needs wire usually we have some to



           6   do it, don't we (to Mr. Flinspach)?



           7        MR. FLINSPACH:  It was left over.



           8        MS. FLINSPACH:  Oh.  I guess -- I guess it was left



           9   over from the construction and -- and I think any materials



          10   that they had.  I know when Carlos quit, he gave Mike all



          11   the connectors that he had so that he would have them if he



          12   needed them.



          13        Q.   (BY MS. SLAWSON) So, Mr. Flinspach, you said for



          14   about the first 20 years South Central maintained or did



          15   maintenance or repair on your line; is that accurate?



          16        MS. FLINSPACH:  She said for the first 20 years that



          17   they helped you on the line (to Mr. Flinspach).



          18             He said there was a guy that came out, and he



          19   thought it was from Escalante, that used to come out when we



          20   needed help that would help up on the line, and he doesn't



          21   recall the guy's name.  He had a truck and he would come out



          22   and help him.



          23        Q.   (BY MS. SLAWSON) And then about 20 years ago



          24   something changed.  Is that your testimony?



          25        MS. FLINSPACH:  She said 20 years ago it changed (to
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           1   Mr. Flinspach).



           2        MR. FLINSPACH:  Approximately.  I can't remember now



           3   that much (inaudible).



           4        Q.   (BY MS. SLAWSON) I'm sorry.  Can you repeat that,



           5   please.



           6        MS. FLINSPACH:  She wanted you to repeat what you said



           7   (to Mr. Flinspach).



           8        MR. FLINSPACH:  A man helped me from time to time, had



           9   his own truck from South Central Telephone, but I can't



          10   remember an exact date, the length of times, but I know at



          11   least 20 years.



          12        Q.   (BY MS. SLAWSON) And then something changed and



          13   they stopped wanting to repair your line; is that your



          14   testimony?



          15        MS. FLINSPACH:  They stopped trying to help you (to



          16   Mr. Flinspach).



          17        MR. FLINSPACH:  Well, he began to complain about having



          18   to help me, and so we needed a telephone so much I



          19   overlooked it and just put it up on my shelf to do it.



          20        Q.   (BY MS. SLAWSON) And do you know when they stopped



          21   performing the maintenance on your line the same way they



          22   had in the past?



          23        MS. FLINSPACH:  We don't have any dates on that.  We



          24   looked and we don't have any dates and we don't have -- you



          25   know, for the last six months I've kind of kept track when
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           1   the line broke and when it was repaired.  But before that we



           2   just didn't do that, so I don't know.



           3        Q.   (BY MS. SLAWSON) And, Mr. Flinspach, did there



           4   come a time when South Central told you that they -- if they



           5   put you on a schedule, they need to charge you a service



           6   charge?



           7        MS. FLINSPACH:  No.  I can tell that you.



           8        Q.   (BY MS. SLAWSON) No.  I'm asking Mr. Flinspach if



           9   that happened to him, if he had a conversation about a



          10   service charge and he -- did he have any conversations about



          11   a service charge?



          12        MS. FLINSPACH:  Did you ever have a conversation with



          13   them about a service charge for repairs, Mike.  Tell them



          14   no.



          15        MR. FLINSPACH:  No.



          16        THE COURT:  Mr. Flinspach, can you hear me?



          17        MR. FLINSPACH:  (No audible response.)



          18        MS. FLINSPACH:  Can you hear her (to Mr. Flinspach)?



          19        MR. FLINSPACH:  My hearing I can -- half of it is



          20   garbled, so it's kind of hard.  I have to talk to my wife --



          21        THE COURT:  I understand.



          22        MR. FLINSPACH:  -- before I answer.



          23        THE COURT:  I understand.  So the question is whether



          24   someone from the telephone company ever told you that you



          25   would have to pay a service charge in order to get help with
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           1   a repair.



           2        MS. FLINSPACH:  Did anybody ever tell you there had to



           3   be a service charge before you could get help (to



           4   Mr. Flinspach).



           5        MR. FLINSPACH:  No.



           6        Q.   (BY MS. SLAWSON) So nobody told you -- never mind.



           7             Did you have a conversation with a South Central



           8   employee where you indicated you were mad because somebody



           9   had quoted you a service charge?



          10        A.   (No audible response.)



          11        MS. FLINSPACH:  Did you ever say anything about that



          12   you were mad because they wanted to charge you (to



          13   Mr. Flinspach)?



          14        MR. FLINSPACH:  (Inaudible.)



          15        THE COURT:  Mr. Flinspach, I need you to speak right



          16   into the telephone.



          17        MR. FLINSPACH:  Well, I think I remember someone saying



          18   what they was gonna charge us if they had to work on the



          19   line, and I knew the amount was ridiculous because it was a



          20   certain amount for one individual and there were three



          21   working on it, and that was ridiculous.  I wouldn't have



          22   paid that.



          23        THE COURT:  Okay.



          24        MR. FLINSPACH:  It wasn't even -- it wasn't right.



          25        MS. FLINSPACH:  I think he understood that they wanted
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           1   to charge $80 a man an hour, so it would be like $240 an



           2   hour for them to come and look at the line.  And he may have



           3   said something about that.  I don't know.  But the only time



           4   I had a conversation about that was with Duncan when he told



           5   me that no.  He said I'll leave a memo at the office and



           6   we'll take care of it, so.



           7        Q.   (BY MS. SLAWSON) Do you recall that when you would



           8   call in complaining of trouble on your line, that South



           9   Central would check the line to the point of demarcation in



          10   Modena?



          11        A.   Can you please repeat that.



          12        Q.   Do you recall that when you would call in about a



          13   trouble on your line, that South Central would go out and



          14   check your line at the point of demarcation in Modena?



          15        A.   Well, we never did know when they did that.  We



          16   didn't know whether they did it or when they were coming or,



          17   you know, because ordinarily it wasn't to their line of



          18   demarcation which they called it.  It was usually a broken



          19   line.  And it didn't do any good for them to go to Modena



          20   and check their little box because that wasn't usually the



          21   problem.



          22        THE COURT:  So did they ever go past the box and take a



          23   look at the actual line to find out what the problem was?



          24        MS. FLINSPACH:  I think there were times that we asked



          25   them to come and look.  I think one time I think Weston even
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           1   said maybe I'll bring my four-wheeler out and I'll drive up



           2   the line and see if I can see something, so they did offer.



           3   But I don't know, I couldn't tell you if they ever found a



           4   problem or whether -- I think one time we thought maybe



           5   there was an insulator that was off or something like that,



           6   but usually my husband ended up fixing it.



           7        THE COURT:  Okay.  Let me just pause for just a minute



           8   Mrs. Slawson and ask you.  Is it -- is it your intention



           9   today to try to establish ownership just through course of



          10   dealing?  Do you have any other information, documentation,



          11   or evidence?



          12        THE WITNESS:  We have the evidence that my witnesses



          13   will provide about ownership, but I don't have documents



          14   that show the ownership.  That's part of the problem is



          15   that --



          16        THE COURT:  Right.



          17        MS. SLAWSON:  -- we're four years later.



          18        THE COURT:  So -- so is the commission going to have to



          19   make the decision solely on course of dealing.  Is that the



          20   that the question?  I mean, that's my question.



          21        THE WITNESS:  Well, I don't know that it's going to be



          22   solely on course of dealing because you're gonna hear from



          23   my witnesses that there's certain indicia of ownership and



          24   it's not -- not, you know, it's subject to -- or it's



          25   involved in the course of dealing, but there are certain
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           1   things that they permit and don't permit on lines that they



           2   own and certain things that they do and don't do on lines



           3   that they own.



           4        THE COURT:  Only.



           5        MS. SLAWSON:  And we'll have testimony on that.



           6        THE COURT:  And will they be able to testify clear back



           7   to what those policies were in 1977?



           8        MS. SLAWSON:  No.  They'll be able to testify to what



           9   those policies were back in 19, what, 1988.



          10        THE COURT:  '88.  So eleven years later?



          11        MS. SLAWSON:  Yeah.



          12        THE COURT:  Okay.  And do you have the date on which



          13   the tariff that first discussed customer-provided equipment



          14   was put into place?



          15        MS. SLAWSON:  No.  I know that the tariff dated 1988



          16   that was approved by the commission discussed



          17   customer-provided equipment.  We've -- the company has



          18   searched its records for its old tariffs it didn't have, the



          19   Public Service Commission doesn't have it and the Division



          20   of Public Utilities doesn't have it.



          21        THE COURT:  Okay.  But as of 1988, the tariff discussed



          22   customer premising --



          23        MS. SLAWSON:  Customer provided.



          24        THE COURT:  -- customer-provided equipment?



          25        MS. SLAWSON:  Yes.
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           1        THE COURT:  Okay.  Let me get to another issue that I



           2   know the commission is concerned about and you can certainly



           3   continue to ask --



           4        MS. SLAWSON:  Okay.



           5        THE COURT:  -- your questions, but I'm just not sure



           6   how much help this -- the -- the course of dealing is going



           7   to be because it really -- it goes both ways, you know.  So



           8   I think we just might be at a 50/50 situation there.



           9             But from what from what -- from what I understand,



          10   the line at issue terminates at the ranch at a piece of



          11   equipment that is at the house and that the utility has



          12   stated to the Flinspachs that they own that.  And I'd like



          13   to deal with that.



          14        MS. SLAWSON:  Okay.  And I think that's contrary to the



          15   evidence that you're gonna hear today.



          16        THE COURT:  Okay.



          17        MS. SLAWSON:  I don't think they claim an ownership



          18   interest.



          19        THE COURT:  So, Mrs. Flinspach, can you hear me?



          20        MS. FLINSPACH:  Yes, I can.



          21        THE COURT:  Okay.  Is there a piece of equipment on



          22   your home where the line terminates?



          23        MS. FLINSPACH:  Well, there's a power pole where the



          24   telephone line comes off and comes to our home.



          25        THE COURT:  Okay.  And what is on your home?  Where









                                                                     34

�









           1   does the line go when it reaches your home?  Does it go into



           2   some sort of box or piece of equipment there at your home?



           3        MS. FLINSPACH:  No.  It just -- it's a line that comes



           4   in, the little box in the wall, and it connects to the



           5   telephone.



           6        THE COURT:  Okay.  So who -- where did that box in the



           7   wall come from?  Did Mr. Flinspach put that in the home?



           8        MS. FLINSPACH:  No.  I think the telephone company



           9   installed that box and the box that's out there on the pole.



          10   I think the box on the pole and then the box that's on the



          11   outside of the house where, you know, the little line runs



          12   into the house, I think they maintain that.



          13        THE COURT:  Okay.  And is it your understanding that



          14   those boxes were given to you along with the line or is it



          15   your understanding that the telephone -- that those belonged



          16   to the telephone company?



          17        MS. FLINSPACH:  No.  If there was any problem with



          18   them, the telephone company -- in fact, they just, oh, about



          19   two months ago came and worked on the box that sat on the



          20   pole.



          21        THE COURT:  Okay.



          22        MS. FLINSPACH:  They said that they -- they couldn't



          23   get a replacement, but they were updating it a bit.



          24        THE COURT:  Okay.



          25             Do you want to pursue anything there with the
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           1   Flinspachs, Ms. Slawson?



           2        MS. FLINSPACH:  Do you want to say anything (to



           3   Mr. Flinspach)?



           4        MS. SLAWSON:  No.



           5        MR. FLINSPACH:  No.



           6        THE COURT:  Okay.  I'm sorry to have interrupted you.



           7   Please go ahead and do whatever.



           8        Q.   (BY MS. SLAWSON) Okay.  I just wanted to maybe



           9   move on to the events that happened in January that led to



          10   the culmination of this complaint I think.



          11        THE COURT:  Are those going to help with the question



          12   of ownership?  Because I don't want to talk about threats or



          13   fears and things like that.  If there's a problem there,



          14   it's a police matter.  It's not a commission matter.



          15        MS. SLAWSON:  Well, I think, I mean, are you -- are you



          16   not gonna allow me to put on evidence of the conversation



          17   that happened on January 25th?



          18        THE COURT:  I will if they go to ownership, but I'm



          19   trying to figure out who owns the line.



          20        MS. SLAWSON:  Right.  And I think I would argue that



          21   these -- they go to ownership because they show the course



          22   of dealings between the parties which also goes to



          23   ownership.



          24        THE COURT:  I'll give you a few minutes, but I think



          25   we've had quite a lot of discussion on course of ownership
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           1   and I'm not sure how helpful it is.  So I'd ask you to make



           2   it brief.



           3        MS. SLAWSON:  Well, I mean, with all due respect,



           4   ownership is the issue in this case, so --



           5        THE COURT:  Correct.  And I'm not sure that --



           6        MS. SLAWSON:  -- put on as much evidence as we have.



           7        THE COURT:  I'm not sure that course of dealing is



           8   going to be particularly helpful in making that



           9   determination.  As I said, it cuts both ways --



          10        MS. SLAWSON:  Right.



          11        THE COURT:  -- in this case.



          12        MS. SLAWSON:  But if the preponderance of the evidence



          13   shows that it's -- the course of dealing shows that it's



          14   owned by the Flinspachs, then we need to be able to put on



          15   that preponderance of evidence.



          16        THE COURT:  You may proceed, but I may cut you off.



          17        MS. SLAWSON:  Thank you.



          18        THE COURT:  Please go ahead.



          19        Q.   (BY MS. SLAWSON) Mr. Flinspach, did you go to the



          20   central office of South Central on January 25th of 2017?



          21        MS. FLINSPACH:  It's not -- I don't know that he can



          22   hear you, but it's not their office.  It's a little place



          23   out here at Beryl where they keep some equipment.  I don't



          24   know whether they call it an office or not, but it's a



          25   little building.
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           1        Q.   And Mr. Flinspach went there on January 25th?



           2        A.   I -- I'd have to look, but I think he did, yes.



           3        Q.   And can you ask him and maybe he could answer.



           4        A.   Did you go out there to the thing the 25th of



           5   January?  Is that when you talked to the guy out there (to



           6   Mr. Flinspach)?



           7        MR. FLINSPACH:  Yeah, I guess.



           8        Q.   (BY MS. SLAWSON) Are you unsure of the date or are



           9   you unsure of the fact that you went to the --



          10        MS. FLINSPACH:  Yeah.  We'll just have to -- there's so



          11   many that I'd have to look back.  We did document when he



          12   went out there, but I'd have to look here on my papers to



          13   see that they -- because there were -- there were two or



          14   three times that -- there were, I think, one that I was with



          15   him and another time he was by himself.



          16        Q.   (BY MS. SLAWSON) In the formal complaint that you



          17   filed in this matter you indicated that you -- that you --



          18   "On January 25th I, Richard, went to Beryl to talk with



          19   Weston and Roy to ask why they hadn't come on the 24th."



          20             Do you remember that, Mr. Flinspach?



          21        A.   Yes.



          22        MS. FLINSPACH:  Yes.



          23        Q.   (BY MS. SLAWSON) And were you angry when you



          24   visited the office that day?



          25        MS. FLINSPACH:  Were you angry (to Mr. Flinspach)?
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           1        MR. FLINSPACH:  I was angry to make an appointment with



           2   these guys and then I had to check with them two weeks



           3   after.  They said well, I forgot to tell him.  And the



           4   second time it was three weeks and I got -- and I was upset,



           5   yes.



           6        Q.   (BY MS. SLAWSON) And you say you had made an



           7   appointment, but isn't it true that Duncan had told you he'd



           8   have the guys come out when they had spare time?



           9        MS. FLINSPACH:  I recall what we put in the statement



          10   and he actually went out there that day and told the boys to



          11   put Duncan on the line.  And he said I'm headed out that way



          12   and we'll -- I'll send the boys right out.  Well, he came



          13   back and we waited all day, because his understanding was



          14   they were coming out to help him that day, yes.



          15        Q.   (BY MS. SLAWSON) And -- and I believe Duncan



          16   called you, Ms. Flinspach, later and said no, you



          17   misunderstood, we didn't have an appointment.  Is that



          18   correct?



          19        A.   No.  No.  I don't think he did.



          20        Q.   He didn't call --



          21        A.   He didn't say we didn't have an appointment, no.



          22        Q.   He didn't call and leave a message on your cell



          23   phone?



          24        THE COURT:  I'm -- I'm trying to understand how this



          25   goes to ownership, Ms. Slawson.  I know that there was
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           1   conversation.



           2        MS. FLINSPACH:  Yeah.



           3        THE COURT:  I know that there was some agreement that



           4   SCUTA would help.  I'm not sure that the timing is relevant.



           5   Can you help me?



           6        MS. SLAWSON:  Yeah.  I'm struggling with the issue of



           7   ownership too because both parties testify -- or South



           8   Central will testify, but in their -- in their documents



           9   have indicated that there doesn't seem to be a dispute on



          10   ownership.  The Flinspachs say they own the line and South



          11   Central says they own the line.  And so I start to --



          12        THE COURT:  I have to disagree with you there.  The



          13   Flinspachs have not stated here or in anything that they've



          14   filed that they own the line.  And they have actually



          15   questioned when SCUTA put into place these provisions



          16   that -- that assigned them ownership and, therefore, made



          17   them ineligible for assistance.  So I'm not going to accept



          18   any proffer today that there's no dispute on ownership.



          19   There is a dispute on ownership.



          20        MS. SLAWSON:  Okay.  And I guess we'll have to look at



          21   the record.  I thought that the Flinspachs here today said



          22   that they believe they own the line.



          23        THE COURT:  No.  You said that and I said please don't



          24   lead.



          25        MS. SLAWSON:  Right.  And then I asked followup
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           1   questions and they said yeah.  I thought they said that, but



           2   we can --



           3        THE COURT:  They said that they had sole use of the



           4   line and that they didn't suppose anybody else would have



           5   had the right to come in and remove it except maybe the



           6   telephone company.



           7        MS. SLAWSON:  Okay.  Well, maybe give me just a minute.



           8        THE COURT:  Uh-huh.



           9        MS. SLAWSON:  Thanks.



          10             (Pause in the proceedings.)



          11        MS. FLINSPACH:  Hello.



          12        THE COURT:  Yes.  We're just pausing for a moment.



          13        MS. FLINSPACH:  Okay.  We were just making sure that we



          14   weren't -- didn't lose our line.



          15        THE COURT:  Yeah.  We're still okay.  Stay with us.



          16        MS. SLAWSON:  I don't have any other questions for the



          17   Flinspachs.



          18        THE COURT:  Okay.  Mrs. Flinspach.



          19        MS. FLINSPACH:  Yes.



          20        THE COURT:  The telephone company doesn't have any



          21   other questions for you.  Is there anything now at this



          22   point that you would like to clarify or further explain



          23   before we go to the telephone company's witnesses?



          24        MS. FLINSPACH:  No.  Only to say that, you know, it



          25   really hasn't been a bad relationship.  We -- we worked with
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           1   them and until just lately when we got this contention over



           2   the line, I can't say that our relationship has been bad



           3   with them.



           4        THE COURT:  Okay.



           5        MS. FLINSPACH:  We've had a few things where they



           6   didn't want to come out and do certain things, but we've



           7   managed.  But it isn't like we -- we have hate towards them



           8   or anything, so.



           9        THE COURT:  Okay.



          10        MS. FLINSPACH:  Anyway.



          11        THE COURT:  Thank you.



          12        MS. FLINSPACH:  We enjoy having the telephone and we



          13   would like to have it again.  So that's about all I can say.



          14        THE COURT:  Okay.  Thank you.  And you've -- you've



          15   continued to pay your monthly fees even though you don't --



          16   haven't had service; is that correct?



          17        MS. FLINSPACH:  That's correct.



          18        THE COURT:  Okay.



          19        MS. SLAWSON:  South Central would like to call Kerry



          20   Alvey to the stand or wherever you'd like him.



          21        THE COURT:  He can stay right there.



          22             Mr. Alvey, do you swear to tell the truth today?



          23        MR. ALVEY:  Yes.



          24        THE COURT:  And will you spell your name for me please.



          25        MR. ALVEY:  It's Kerry, K-e-r-r-y; Alvey, A-l-v-e-y.
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           1        THE COURT:  Thank you.



           2                           EXAMINATION



           3   BY MS. SLAWSON:



           4        Q.   Mr. Alvey, are you employed by South Central Utah



           5   Telephone?



           6        A.   Yes, I am.



           7        Q.   And what is your position with the company?



           8        A.   I'm the Vice-president of Operations.



           9        Q.   How long have you been with the company?



          10        A.   I've been -- in September this year will be 33



          11   years.



          12        Q.   Okay.  And is South Central a rate of return



          13   regulated company?



          14        A.   It is.



          15        Q.   And is the company a carrier of last resort?



          16        A.   Yes.



          17        Q.   Is it your -- based on your experience, does that



          18   mean that South Central is obligated to provided service to



          19   every last person in a service territory?



          20        A.   It is not.  We -- we will provide service to



          21   everyone if they live outside of the area where we have



          22   facilities built.  If they're willing to -- to help pay and



          23   aid construction, then we will build facilities to them and



          24   provide service.



          25        Q.   Okay.  In your position are you familiar with
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           1   South Central's tariff?



           2        A.   Yes.



           3        Q.   And have you reviewed South Central's records in



           4   preparation for this hearing?



           5        A.   I have.



           6        Q.   Were you able to find South Central tariff from



           7   1977?



           8        A.   I could not.



           9        Q.   What is the earliest tariff you were able to



          10   locate?



          11        A.   It's the tariff from 1988.



          12        Q.   Okay.  And -- and why -- do you have any reason



          13   for why you weren't able to locate the earlier tariff?



          14        A.   I think just time frame and records have been lost



          15   from that time.



          16        MS. SLAWSON:  Okay.  I have some tariff pages that I'd



          17   like Mr. Alvey to identify.  May I approach?



          18        THE COURT:  Of course.



          19        MS. SLAWSON:  Would you prefer that we mark each



          20   section separately or just mark it as one?



          21        THE COURT:  Let's mark it as one.  I think that makes



          22   sense.  We'll mark this as Exhibit 1.



          23                  (Exhibit 1 marked.)



          24        Q.   (BY MS. SLAWSON) All right, Mr. Alvey.  I've



          25   handed you what's been marked as Exhibit 1.  Can you
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           1   identify these pages?



           2        A.   Yes.  These are pages from our tariff.



           3        Q.   Okay.  And I'd like to start with the first page



           4   of that exhibit which would be sheet No. 7.



           5        THE COURT:  Just a moment.  Is this the 1988 tariff?



           6        THE WITNESS:  Yes.



           7        THE COURT:  Okay.  Thank you.



           8        Q.   (BY MS. SLAWSON) Sheet No. 7.  There's a



           9   definition for customer-provided equipment.  Do you see that



          10   there?



          11        A.   Yes.



          12        Q.   And do you have any independent recollection or



          13   knowledge of when this concept was introduced into the



          14   tariff?



          15        A.   I do not other than this -- as long as I've been



          16   employed with South Central, this has been the definition.



          17        Q.   Okay.  And would you just read the definition for



          18   the record.



          19        A.   "Customer provided equipment.  Devices apparatus



          20   and their associated wiring provided by a subscriber for use



          21   with facilities furnished by the company."



          22        THE COURT:  And when were you employed by SCUTA?



          23        THE WITNESS:  I began in 1985.



          24        THE COURT:  Okay.  Thank you.



          25        Q.   (BY MS. SLAWSON) Okay.  And then turning to sheet
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           1   No. 44 which is the third page of the exhibit I gave you



           2   right there, I believe you had testified a moment ago about



           3   construction charges and you've explained to us that a --



           4   when would a construction charge be appropriate?



           5        A.   Any time that we're extending facilities beyond



           6   existing facilities --



           7        Q.   Okay.



           8        A.   -- to a customer.



           9        Q.   And to your knowledge, did the Flinspachs pay a



          10   construction charge or line extension charge to South



          11   Central?



          12        A.   I have no knowledge of that charge.



          13        Q.   Okay.  And also looking on page 44, sheet 44 of



          14   the -- of the exhibit there -- sorry.  Just trying to find



          15   the right.



          16             Look on page -- original sheet 50.



          17        A.   (Witness complies.)



          18        Q.   The heading of this section is Connection With



          19   Subscriber-Owned Equipment.  Do you see the general



          20   conditions?



          21        A.   Yes.



          22        Q.   The tariff indicates the company shall not be



          23   responsible for the installation, operation, maintenance of



          24   any CPE.  Do you see that in the second paragraph there?



          25        A.   Yes.
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           1        Q.   Based on your experience with the company, has



           2   that been the policy of the company during your employment?



           3        A.   Yes, it has.



           4        MS. SLAWSON:  May I approach?  I have another exhibit.



           5        THE COURT:  Yes.  I just have a question then.



           6             So do you dispute that the company provided



           7   service on the line for 20 years from 1977 forward?  It



           8   appears that had it done so, it would have been contrary to



           9   this tariff provision.



          10        THE WITNESS:  No.  I don't know dispute that we helped



          11   the Flinspachs, but it was -- started out with the local



          12   employee, and Mr. Flinspach mentioned Carlos Terry.  And he



          13   was employed there when I -- when I started, and it was just



          14   a local person helping them.



          15        THE COURT:  So did you waive this tariff provision "The



          16   customer shall be responsible for the payment of all company



          17   charges for visits by the company to the customer premises?"



          18   You waived that?



          19        THE WITNESS:  Well, I'm not -- I'm not sure that it was



          20   ever --



          21        THE COURT:  Because either you waived that or you own



          22   the line.



          23        THE WITNESS:  Well, we -- we waived it because we never



          24   charged them.



          25        THE COURT:  Or you own the line.
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           1        THE WITNESS:  Right.  And we --



           2        THE COURT:  One or the other.



           3        THE WITNESS:  -- we -- we waived it.



           4        THE COURT:  And what is your evidence for that?  Simply



           5   your own personal recollection?



           6        THE WITNESS:  My -- my --



           7        THE COURT:  Or are you saying we must have because --



           8        THE WITNESS:  No.



           9        THE COURT:  -- we absolutely don't own the line?



          10        THE WITNESS:  No.  My personal recollection speaking



          11   with Carlos Terry as a -- as a fellow employee in those days



          12   and him discussing just as a good neighbor helping these



          13   people out, that he went out and helped them and we didn't



          14   charge them for it.



          15        THE COURT:  And is Carlos not available?



          16        THE WITNESS:  Carlos passed away --



          17        THE COURT:  Passed away.



          18        THE WITNESS:  -- five years ago.



          19        THE COURT:  Uh-huh.  Have you ever waived that



          20   provision for any other customer?



          21        THE WITNESS:  I -- I don't have any knowledge of that.



          22   We may have, but I don't -- I can't say.  I don't have any



          23   first-hand knowledge of it.



          24        THE COURT:  Thank you.



          25        MS. SLAWSON:  Exhibit 2.  Mark this as Exhibit 2.
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           1                  (Exhibit 2 marked.)



           2        Q.   (BY MS. SLAWSON) I'm showing you what's been



           3   marked as Exhibit 2.  Are you familiar with this photograph?



           4        A.   Yes.



           5        Q.   And what is that a picture of?



           6        A.   That's our demarcation point in Modena and the



           7   point where the -- Mrs. Flinspach's line connects to our



           8   network.



           9        Q.   Okay.  Mr. and Mrs. Flinspach testified here today



          10   that they had repaired the line on numerous occasions over



          11   the past 40 years.  Did you hear that?



          12        A.   Yes.



          13        Q.   Does South Central allow its customers to repair



          14   South Central network facilities?



          15        A.   We do not.



          16        Q.   Have you ever had a South Central customer



          17   indicate to you they've repaired a break even though you



          18   didn't authorize them to do that?



          19        A.   We have had customers who have notified us that



          20   they've cut maybe their bury drop into their property and --



          21   but that we shouldn't worry about it because they fixed it



          22   and it's taken care of.



          23        Q.   And what is your standard procedure in those



          24   instances?



          25        A.   We usually go out there and dig it up because
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           1   their method of repair will soon fail and so we repair it



           2   correctly.



           3        Q.   And do you have any knowledge, when Mr. Flinspach



           4   and his wife reported to South Central that they had



           5   repaired a portion of the Flinspach line, did South Central



           6   send its technician out to inspect or replace that repair?



           7        A.   We did not.



           8        Q.   And why not?



           9        A.   Because we've always assumed it's their line and



          10   they have ownership of it and so they can do whatever they



          11   want to do with that line.



          12        Q.   Are you familiar with the route of the Flinspachs'



          13   line?



          14        A.   I am.



          15        Q.   And does it follow the county road up to the



          16   Flinspachs' home?



          17        A.   There are sections where it follows the road, but



          18   there are also sections where it's up to a quarter of a mile



          19   away from the road.



          20        Q.   And how would you get to that part of the line?



          21        A.   We would walk.



          22        Q.   Does South Central have any rights-of-way on that



          23   route?



          24        A.   We do not.



          25        Q.   And I believe the Flinspachs' line is aerial the









                                                                     50

�









           1   entire 5.2 miles?



           2        A.   It is.  It's an aerial line built on the power



           3   company's power poles.



           4        Q.   And do you have any pole attachment agreement with



           5   the power company?



           6        A.   We do not.



           7        Q.   Did you contact the power company to attach this



           8   line to their poles?



           9        A.   We did not.



          10        Q.   Do you have any permission from the power company



          11   to go on their poles?



          12        A.   We do not.



          13        THE COURT:  So just on that point, let me just put on



          14   the record that I have reviewed the power company's tariff.



          15   It does not require a pole attachment agreement.



          16        Q.   (BY MS. SLAWSON) Do you have any experience with



          17   Dixie Escalante and pole attachments?



          18        A.   We -- we do.  It's been several years ago.  I



          19   don't recall the exact date, but we had severe flooding out



          20   in that area and some of our pedestals were under water and



          21   service was out to customers, and we contacted the power



          22   company to see if we could attach aerial cables to their



          23   power poles and we were told that they do not allow any



          24   attachments to their power poles.



          25        Q.   Okay.  As I understand, the open wire is -- is on
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           1   the same line as the power attachment; is that correct?



           2        A.   That's correct.



           3        Q.   And would it be above the power line or below the



           4   power line?



           5        A.   Below the power line.



           6        Q.   And do you have experience in working on open



           7   wires that are below -- located below a power line?



           8        A.   Yes.



           9        Q.   What can you tell us about that, those types of



          10   attachments?



          11        A.   It can be dangerous to work on those lines because



          12   of the power inducted on the open wire lines from the power



          13   line.  So if you're not -- if you're not familiar and know



          14   the safety precautions to take, it can be dangerous to work



          15   on.



          16        Q.   Okay.  You might get electrocuted; right?



          17        A.   You might get electrocuted, yes.



          18        Q.   Have you prepared -- have you prepared an estimate



          19   for replacing the obsolete open wire from Modena to the



          20   Flinspachs' home?



          21        A.   Yeah.



          22        Q.   And what is the approximate cost to hang that



          23   aerial plan?



          24        A.   Depending on whether it's buried or aerial, it is



          25   between 102 and $140,000.
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           1        Q.   And if you hung it aerially, you would have to get



           2   permission from Dixie Escalante Power; is that correct?



           3        A.   That's correct.



           4        Q.   And does the aerial estimation include make-ready



           5   work for Dixie's poles?



           6        A.   No, it does not.



           7        Q.   And under either scenario I guess, whether you did



           8   aerially or buried fiber, you would have to get



           9   rights-of-way; is that correct?



          10        A.   That's correct.  The majority of the route is over



          11   BLM land and we would either aerial or bury.  We'd have to



          12   get a right-of-way from BLM.



          13        Q.   And are you -- are you familiar with the current



          14   damages to the Flinspachs' line?



          15        A.   I am.



          16        Q.   And does South Central own or have access to



          17   materials to repair that line?



          18        A.   We do not.



          19        Q.   Why is that?



          20        A.   We don't -- we don't have any of those facilities.



          21   It's been stated that Mr. Flinspach --



          22        THE COURT:  Just a moment.  Mr. and Mrs. Flinspach, we



          23   can hear you chatting just a little bit in the background



          24   and I need you to stop --



          25        MS. FLINSPACH:  Oh.  I'm sorry.
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           1        THE COURT:  -- please.



           2        MS. FLINSPACH:  Okay.  I'm sorry.



           3        THE COURT:  Okay.  Thank you.



           4        MS. FLINSPACH:  We can't hear everything that's going



           5   on there with you very well, and so we thought maybe you



           6   were clear away from our phone.



           7        THE COURT:  Okay.  So whenever you can't hear, you need



           8   to let me know; all right?



           9        MS. FLINSPACH:  Okay.  We haven't heard testimony



          10   from --



          11        THE COURT:  Okay.  So let me just --



          12        THE WITNESS:  -- on the phone company.  We can't --



          13        THE COURT:  -- summarize.



          14        MS. FLINSPACH:  That's the reason we were all getting



          15   ready to leave.  Because we thought we were through.



          16        THE COURT:  Okay.  Let me summarize.  Mr. Alvey is



          17   testifying.  I've taken into evidence portions of the



          18   company's 1988 tariff that discusses customer-provided



          19   equipment and the company's obligation or lack of obligation



          20   to assist with maintenance.



          21             Mr. Alvey has stated that the company has always



          22   assumed that the line was yours.  He's testified that the



          23   company has no rights-of-way on the line, no pole attachment



          24   agreements, and that in order to repair the line, the



          25   company would need to put in place those legal rights.
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           1        MS. FLINSPACH:  Legal meaning an agreement that we



           2   would pay for repairs?  Is that it?



           3        THE COURT:  No.  An agreement with Dixie Escalante that



           4   it can use the power lines and an agreement with the Bureau



           5   of Land Management?



           6        THE WITNESS:  Yes.



           7        THE COURT:  That it can have use of that land to access



           8   your property.



           9        MS. FLINSPACH:  Oh.  To actually get on it for repairs.



          10   Is that what you're saying?



          11        THE COURT:  And to place equipment there.



          12             So, Mr. Alvey, I'm just confused because the



          13   company has worked on this line apparently without



          14   rights-of-way and without pole attachment agreements.  You



          15   seem to say that's a big, big problem and, yet, in the past



          16   it apparently has not been a big, big problem.  Can you help



          17   me with that?



          18        THE WITNESS:  Well, since we didn't have ownership of



          19   the line, we were acting as just good neighbors helping.



          20   And -- and if we assume ownership or build a new line, we



          21   can't do that without having the proper permits and



          22   authority in place.



          23        THE COURT:  So if you -- if you acknowledge that you



          24   own the line, then you would have been trespassing; is that



          25   what you're saying?  But if you disclaim ownership of the
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           1   line, then your past actions would not be trespassing?  I



           2   mean, what is it that you're saying?



           3        THE WITNESS:  Well, I'm saying if we -- if we own the



           4   line, we'll be trespassing.  We weren't -- we weren't aware



           5   if Mr. Flinspach had those right-of-ways in place because



           6   we -- we believe it was his line and for him to build that



           7   line, we believe that he had to go through the same steps



           8   for right-of-ways that we would have to.



           9        THE COURT:  And you didn't ensure that taking place



          10   before working on the line?



          11        THE WITNESS:  No.



          12        THE COURT:  Why not?



          13        THE WITNESS:  I'm not aware of that.  I mean, I don't



          14   know.  I was not out there working on the line, so it's just



          15   we -- we -- we have helped them and --



          16        THE COURT:  Is it not possible that in 1977 when the



          17   world was a much simpler place everybody simply said let's



          18   get you connected and got it done and there was simply no



          19   formal agreement as to any of these issues?  That's really



          20   what I'm hearing.



          21        THE WITNESS:  And I have no idea because I was not



          22   involved in it in 1977, so.



          23        THE COURT:  Are you familiar with the breakup of AT&T



          24   in the 1980s?



          25        THE WITNESS:  Yes.
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           1        THE COURT:  Is it your understanding that prior to the



           2   breakup of AT&T, telephone companies owned absolutely every



           3   piece of a connection, including the telephone that was in a



           4   customer's home?



           5        THE WITNESS:  Yes.



           6        THE COURT:  And that prior to the breakup of AT&T,



           7   there was no such thing as customer-provided equipment?



           8        THE WITNESS:  I believe that's the case, yes.



           9        THE COURT:  And that would have been -- 1977 was prior



          10   to the breakup of AT&T; is that correct?



          11        THE WITNESS:  Yes.



          12        THE COURT:  Thank you.



          13        Q.   (BY MS. SLAWSON) Mr. Alvey, is this a -- is the



          14   Flinspach situation a usual situation?



          15        A.   It is not.



          16        Q.   Would you say, in your experience, it is an



          17   unusual situation?



          18        A.   Yes.



          19        Q.   Do you have recollection of any other times when



          20   you have scrapped -- well, first of all, do you know if the



          21   line that was -- facilities that were constructed up the



          22   canyon were made -- or were constructed from scrap line from



          23   South Central?



          24        A.   I -- I don't have any direct knowledge of that.



          25        Q.   Okay.  If it had been scrapped, as Mr. Flinspach
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           1   indicated from South Central, do you have knowledge of other



           2   incidents where this has happened with South Central?



           3        A.   I have knowledge of other lines that were scrapped



           4   and we -- we let either a contractor or an individual come



           5   in and scrap the line for -- for the scrap and then they did



           6   with it what they -- what they wanted.



           7        Q.   But they didn't, in that instance, use it to build



           8   a 5.2 mile line?



           9        A.   No.  No.  They did not.



          10        Q.   Okay.  And since you've been with the company in



          11   1984 --



          12        A.   -5.



          13        Q.   -- '85, the point between the demarcation and the



          14   Flinspachs' home, the line between the demarcation and the



          15   Flinspachs' home was known by you --



          16        A.   Yes.



          17        Q.   -- to be the Flinspachs' property; correct?



          18        A.   Yes.  Yes.



          19        Q.   And do you know when the demarcation point was



          20   installed?



          21        A.   I -- I don't have any knowledge of that.  It's



          22   always been there.



          23        Q.   Okay.



          24        A.   As far as I know.



          25        Q.   Are any of the facilities that were used to
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           1   construct the 5.2 mile line in South Central's rate base?



           2        A.   No.



           3        Q.   And before they were scrapped -- or since the time



           4   they were scrapped, were they in South Central's rate base?



           5        A.   No.  Not since the time it was scrapped.



           6        THE COURT:  How do you know that if you weren't with



           7   the company at the time?



           8        THE WITNESS:  I -- I don't have any direct knowledge.



           9   I know it's our standard practice that as we -- when we



          10   abandon facilities, they are taken out of the -- out of the



          11   rate base.



          12        THE COURT:  Thank you.



          13        Q.   (BY MS. SLAWSON) And, Kerry, how long has South



          14   Central been providing telephone service?



          15        A.   Since 1955 I believe.



          16        Q.   Okay.  And at any point was this property AT&T



          17   property?



          18        A.   I don't believe so.



          19        Q.   And -- and the Modena exchange, is that a facility



          20   that South Central constructed?



          21        A.   Yes.



          22        Q.   Okay.  And it was never owned by another telephone



          23   company?



          24        A.   No.



          25        Q.   Okay.









                                                                     59

�









           1             I don't have any other questions for Mr. Alvey.



           2        THE COURT:  Nor do I.



           3             Mrs. Flinspach, do you have any questions for



           4   Mr. Alvey?



           5        MS. FLINSPACH:  You know what.  We didn't hear



           6   everything, but all I'd like to say is I appreciate your



           7   help in trying to resolve this for us, because we don't have



           8   knowledge of all of the tariffs and the history of the



           9   telephone company.  And we were interested to see when --



          10   whether it changed so that we were not entitled to any help



          11   from the company because I don't know.  I think probably



          12   when my husband initially talked to them, it was yeah, if



          13   you guys need a telephone, we have this line available



          14   and -- they were trying to do a customer service kind of a



          15   thing.



          16        THE COURT:  Okay.



          17        MS. FLINSPACH:  And --



          18        THE COURT:  So let me -- let me stop you.



          19        MS. FLINSPACH:  I think it was just a --



          20        THE COURT:  I -- I need to stop you.  I'm going to give



          21   you a chance to sum up at the end, so right now if you don't



          22   have any questions for Mr. Alvey, then we're gonna go ahead



          23   to the next witness.  I -- I'm --



          24        MS. FLINSPACH:  Oh.  I'm sorry.



          25        THE COURT:  It's all right.
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           1        MS. FLINSPACH:  I thought he was through.



           2        THE COURT:  It's -- I feel like it's important that you



           3   hear what these witness have to say, but I'm going to leave



           4   that to you.  If you don't interrupt and say that you can't



           5   hear, I'm just gonna keep going; okay?



           6        MS. FLINSPACH:  Okay.



           7        THE COURT:  Okay.



           8        MS. FLINSPACH:  All right.  There were some of it I



           9   could hear and I won't interrupt in the future.



          10        THE COURT:  Okay.  Very good.



          11        MS. SLAWSON:  I'd like to next call Weston Bishop.



          12        THE COURT:  Mr. Bishop, do you swear to tell the truth



          13   today?



          14        MR. BISHOP:  I do.



          15                           EXAMINATION



          16   BY MS. SLAWSON:



          17        Q.   Mr. Bishop, are you employed by South Central



          18   Telephone?



          19        A.   I am.



          20        Q.   What is your position with the company?



          21        A.   I am an I&R technician in the west area.



          22        Q.   And can you tell us what I&R technician means?



          23        A.   Install repair and splicing.



          24        Q.   Okay.  And so that would also be a description of



          25   what you do?
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           1        A.   Correct.  Yes.



           2        Q.   Okay.  And who do you report to?



           3        A.   I report to Duncan Reid.



           4        Q.   Okay.  And did I ask you how long you've been with



           5   the company?  Sorry.



           6        A.   Twenty-one years this September.



           7        Q.   Okay.  Do you know Mr. and Mrs. Flinspach?



           8        A.   I do.



           9        Q.   And do you know where they live?



          10        A.   Yes, I do.



          11        Q.   Do they have telephone service with South Central?



          12        A.   They have service with us.



          13        Q.   Okay.  And you heard Mrs. Flinspach -- do you --



          14   do you know who constructed the 5.2 mile line from Modena to



          15   the Flinspachs' house?



          16        A.   Just with speaking with Mr. Flinspach, it was my



          17   understanding that he and his friends from the railroad



          18   constructed the line.



          19        Q.   Okay.  And looking at Exhibit 2, is this where the



          20   Flinspachs' line connects to South Central's network?



          21        A.   That is.



          22        Q.   And where is -- and what do you call that?



          23        A.   That is -- that's the D mark or demarcation of



          24   service where South Central ends and Flinspachs' would



          25   begin.
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           1        Q.   And where is that located?



           2        A.   That's in Modena about five miles away from their



           3   ranch.



           4        Q.   During your employment with the company, has South



           5   Central been obligated to provide maintenance and repair on



           6   the line?



           7        A.   No.  We -- we've helped him on the line for a



           8   favor or just to be helpful to Mike and Colleen.



           9        Q.   But was it your understanding that you were not



          10   obligated to do that?



          11        A.   No.  No.  We were asked to help.



          12        Q.   And how did you come to the understanding that you



          13   were not obligated to do that?



          14        A.   This D mark.  Early on in my career I -- I learned



          15   about this D mark through Carlos Terry.



          16        Q.   And what did Carlos Terry tell you?



          17        A.   That from Modena up to the Flinspachs' ranch was



          18   all open wire and it was customer owned, as I understood



          19   from Carlos.



          20        Q.   And maybe it might be helpful right now just --



          21   can you just describe for me generally what open wire is?



          22        A.   It's a pair of wires with no coating on the



          23   outside or insulation.  They're operated by a distance and



          24   so they don't touch each other or short out, and it's --



          25   it's just an older, antiquated way to service a telephone
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           1   line that we used to use in the industry.



           2        Q.   And does South Central install open wire



           3   facilities today?



           4        A.   No, we don't.



           5        Q.   I believe you indicated that you have on occasion



           6   done repair or maintenance on the Flinspachs' line; is that



           7   correct?



           8        A.   I have done repair on their line, yes.



           9        Q.   Okay.



          10        A.   Back in the late '90s, early 2000s, when I first



          11   started with a large snowstorm I have helped out with a



          12   request from my supervisor, Carlos Terry, to go out and help



          13   Richard and -- Mike and Colleen out.



          14        Q.   And did you have permission from the Dixie



          15   Escalante Power Company to go on their poles?



          16        A.   No.  Not that I know of.  I just was out there



          17   helping replace or put together the broken line due to the



          18   snowstorm.



          19        Q.   And so it's possible that you would have been



          20   trespassing?



          21        A.   Correct, yes.  I did not check with them.



          22        Q.   And before South Central installs its own



          23   facilities on a pole that is not owned by South Central, is



          24   it -- what's the standard procedure, to your knowledge?



          25        A.   We will have some kind of a pole agreement and in
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           1   our job packet it will even have the company we're agreeing



           2   with and some type of identification numbers on the job



           3   packet that we're billing.



           4        Q.   Okay.  And before you install South Central



           5   communication facilities, do you obtain rights-of-way from



           6   the appropriate owners over whom you're crossing?



           7        A.   Yes.  I -- the engineers take care of that.



           8        Q.   Okay.



           9        A.   And it would be in our job packet and we would be



          10   able to see that right-of-way whether it be state, BLM, is



          11   in the job packet generally.



          12        Q.   Before you?



          13        A.   Before we start construction.



          14        Q.   Okay.  If it's your testimony that South Central



          15   was not obligated to make repairs on the Flinspachs' line,



          16   why did you do it?



          17        A.   I was, first of all, asked by my supervisor to be



          18   helpful or do what we could to be neighborly.  We all live



          19   in the same valley and we know each other.



          20        Q.   Okay.  In your position as the I&R technician for



          21   South Central, do you from time to time perform routine



          22   maintenance on South Central's facilities and network?



          23        A.   Yeah.  Of course.



          24        MS. FLINSPACH:  We can't hear you.



          25        THE COURT:  The question is whether Mr. Bishop provides
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           1   routine maintenance on SCUTA's facilities on its network



           2   facilities.



           3        THE WITNESS:  Yes, we do.  In aerial cases if we have



           4   an area that we believe is subject to fall down with a storm



           5   or wind, we will take care of those, but we oftentimes do



           6   keep an eye on all of our lines and maintain them.



           7        Q.   (BY MS. SLAWSON) And in your 20 years of working



           8   for South Central, did you ever perform any routine



           9   maintenance on the Flinspachs' line?



          10        A.   No.



          11        Q.   So each time you've indicated that you've been out



          12   to the line before, and so that would have been in response



          13   to what?



          14        A.   Could you state that one more time.



          15        Q.   Yeah.  Why -- you didn't do routine maintenance on



          16   the Flinspachs' line; correct?



          17        A.   Correct.



          18        Q.   Okay.  Why would you go out to their line then?



          19        A.   If they had called in or needed help with, you



          20   know, I would say a very large snowstorm or a catastrophe



          21   and they needed some help and -- South Central obviously



          22   offered to help them out through my supervisor.



          23        Q.   During your employment with South Central, have



          24   you ever worked on the Flinspachs' line without being



          25   specifically asked to by Mr. Flinspach or --
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           1        A.   No.



           2        Q.   -- your supervisor?  Okay.



           3             During your employment with South Central, did



           4   Mr. Flinspach ever approach you individually and ask you



           5   personally to perform work on his line?



           6        A.   He did.  After one of the snowstorms he knew that



           7   I could climb poles, and that was important due to the



           8   distance off the road.  He mentioned that he ought to get me



           9   to come out there and do some maintenance, fix it up, after



          10   hours.



          11        Q.   And did he offer to pay you for that work?



          12        A.   He did.



          13        Q.   Did you do that for Mr. Flinspach?



          14        A.   No.  I did not.  Conflict of interest and it is



          15   dangerous to do it by yourself.



          16        Q.   It's dangerous to do the work by yourself?



          17        A.   Correct.  Yes.



          18        Q.   Why is that?



          19        A.   It is a remote area and climbing poles is



          20   inherently dangerous.  But especially with open wire having



          21   some power induction on it, then it can be dangerous.



          22        Q.   So you couldn't use a bucket truck for all these



          23   poles; is that right?



          24        A.   You can't get a bucket truck to all the poles.



          25        Q.   Okay.  During your -- your employment with South
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           1   Central, what is your experience with what happens when the



           2   Flinspachs report a trouble or a problem with their line?



           3        A.   What is our response when they call in or when



           4   they call us?



           5        Q.   Do they call you or do they call dispatch?



           6        A.   They would generally call dispatch, but lately



           7   they've been just trying to contact us personally.  But if



           8   there is a trouble came through dispatch, I go to the



           9   demarcation, I check the dial tone at that spot and either



          10   let dispatch know to somehow contact.  Or if the Flinspachs



          11   call in, to let them know that it is good at the



          12   demarcation.



          13             I have at times drove up to the ranch house and



          14   let them know it's somewhere in your line and we're good at



          15   the D mark.  Probably, I would say, 50-50 I'd either drive



          16   up there or call in to dispatch.



          17        Q.   Okay.  And have you personally had conversations



          18   with Mr. or Mrs. Flinspach about charging them a service



          19   charge for working on their line?



          20        A.   I have -- I have not had a conversation with them



          21   about how much it would be.  I did let them know that there



          22   is gonna be a service charge if we're working on their line.



          23        Q.   And what was their response?  Was that with Mr. or



          24   Mrs. Flinspach or both?



          25        A.   That was with Mr. Flinspach.
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           1        Q.   And what was his response?



           2        A.   Like he said earlier, he thought it was atrocious,



           3   that he wasn't gonna pay it.



           4        THE COURT:  Now, you testified that he objected to the



           5   amount, but you've just testified that you never told him



           6   the amount.



           7        THE WITNESS:  I did not tell him the amount.  He told



           8   me that what we were charging was too much.



           9        THE COURT:  So where did he get the amount; do you



          10   know?



          11        THE WITNESS:  I would guess when he called in to



          12   dispatch.



          13        THE COURT:  Thank you.



          14        Q.   (BY MS. SLAWSON) But do you know?



          15        A.   Pardon me?



          16        Q.   Do you know where he got the amount?



          17        A.   I don't know.  I would guess.  That was an



          18   assumption I guess.



          19        THE COURT:  Okay.  Thank you.



          20        Q.   (BY MS. SLAWSON) Did there come a time recently



          21   where you stopped doing what you would call favors for



          22   Mr. Flinspach?



          23        A.   We've always been willing to help out, and until



          24   an altercation we had.  And I understand you don't want to



          25   hear about that.
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           1        THE COURT:  Correct.



           2        THE WITNESS:  So until an altercation, we've always



           3   been willing to help out when we had time, if we were able



           4   to do something small or if I was asked by my manager, I



           5   would -- I would perform work when asked.



           6        Q.   (BY MS. SLAWSON) And as a result of the



           7   altercation, you no longer were willing to perform that --



           8   those favors; is that correct?



           9        A.   Yes.  That is correct.



          10        Q.   Okay.  And is that -- why?  Why is that?



          11        A.   Due to the verbal abuse and even threatening.



          12        Q.   As a technician for South Central, do you ever



          13   recall South Central allowing a customer to work on South



          14   Central's facilities?



          15        A.   No.



          16        MS. SLAWSON:  I have no other questions for Mr. Bishop.



          17        THE COURT:  Okay.  Mr. Bishop, tell me about the



          18   equipment that's actually on the Flinspachs' ranch.  Is



          19   there a pole?



          20        THE WITNESS:  Yes, there's a pole.



          21        THE COURT:  And is there a box on the pole?



          22        THE WITNESS:  Yes, there is.



          23        THE COURT:  And does SCUTA own that box?



          24        THE WITNESS:  We do not.



          25        THE COURT:  And what is the basis for your disclaiming
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           1   ownership of that box?  Did the Flinspachs purchase it?



           2        THE WITNESS:  To my knowledge, I don't -- I don't know.



           3        THE COURT:  Did the Flinspachs install that box?



           4        THE WITNESS:  That I also don't know.  I have put a



           5   cover on that box to be helpful, and so anything past the D



           6   mark is my understanding they own.



           7        THE COURT:  Okay.  But you have recently -- or when did



           8   you put a cover on this box?



           9        THE WITNESS:  This was in the fall.  The cows had broke



          10   the cover off.  We had an extra one in our garage scrapyard.



          11   When asked by -- I believe it was my supervisor who talked



          12   to Mike and needed a new cover for it and I ran it up there.



          13        THE COURT:  Did you charge them for this cover?



          14        THE WITNESS:  I did not.



          15        THE COURT:  Is there a box on their home?



          16        THE WITNESS:  I believe there is a protecter box



          17   covering that.



          18        THE COURT:  Have you done work on that box?



          19        THE WITNESS:  No.



          20        THE COURT:  Do you know who installed that box?



          21        THE WITNESS:  I do not.



          22        THE COURT:  Thank you.



          23             Mrs. Flinspach, do you have any questions for



          24   Mr. Bishop?



          25        MS. FLINSPACH:  I did have a question when he was
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           1   saying that my husband had asked him to work after hours.  I



           2   don't recall that, but it may have happened, but I don't



           3   know how long ago that was or whatever.



           4             And when they were asking where we got prices, it



           5   was from their dispatch, from their office in Escalante when



           6   they were talking about it with the $80 a man.  So that is



           7   where that -- where that cost came from and where he was



           8   using the information for -- for the excessive cost he



           9   thought.



          10        THE COURT:  Okay.  Thank you.  And --



          11        MS. FLINSPACH:  The other thing the boxes that are --



          12   that they were putting out on the pole, they put one on the



          13   box on the pole in Modena also to upgrade their equipment



          14   because it wasn't working right.  And I don't know about the



          15   box on the house.  But when they come to check to see when



          16   we have problems with the telephone, they always check that



          17   box on the outside of the box too to make sure there was



          18   service coming from the pole to the house.



          19             So as far as who owns those boxes, I couldn't tell



          20   you that.  Well, I don't think that we had that kind of



          21   equipment, so I think the telephone company did put that



          22   there.



          23        THE COURT:  Well, okay.  Let me give you a chance,



          24   Mr. Bishop, to respond to this.  This is new information.



          25   Mrs. Flinspach says that when they've reported a problem,
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           1   the company has checked not only the D mark, but also the



           2   boxes at their property.  Do you have any information on



           3   that?



           4        THE WITNESS:  No.  Generally on a trouble we go to the



           5   D mark and test at the D mark --



           6        THE COURT:  Okay.



           7        THE WITNESS:  -- and let them know.



           8        THE COURT:  Okay.  Thank you.



           9                       FURTHER EXAMINATION



          10   BY MS. SLAWSON:



          11        Q.   Weston, when -- when was that conversation that



          12   you had with Mr. Flinspach about him hiring you to work on



          13   his line?



          14        A.   It had to have been in the late '90s, early 2000s,



          15   after one of the snowstorms that had torn it down and he



          16   realized I could climb and perform work.



          17        Q.   Was anybody else present during that conversation?



          18        A.   No.  Nobody here.  Possibly another employee,



          19   Kelly Smith, who's no longer with South Central.



          20        Q.   Okay.



          21             I don't have any questions.  Could we take just a



          22   five-minute recess?



          23        THE COURT:  Sure.  Mr. and Mrs. Flinspach, we're gonna



          24   take a break for about five minutes or so; okay?



          25        MS. FLINSPACH:  Okay.
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           1        THE COURT:  All right.  Thanks.



           2                  (Seven-minute recess taken.)



           3        THE COURT:  All right.  Mrs. Flinspach, we're going to



           4   resume.  Are you still with me?



           5        MS. FLINSPACH:  (No audible response.)



           6        THE COURT:  Go ahead.



           7        MS. SLAWSON:  Okay.  I indicated I was done with



           8   Mr. Bishop, but I do have one followup question.



           9        Q.   (BY MS. SLAWSON) Mr. Bishop, you indicated you had



          10   never done work on the box in response to a question from



          11   the judge, I believe; is that correct?



          12        A.   That is correct.



          13        Q.   Have you had occasion to check the dial tone in



          14   that box?



          15        A.   And I have checked dial tone.  I haven't performed



          16   actual work or built that box, so.



          17        Q.   And what were the circumstances under which you



          18   checked dial tone?



          19        A.   When checking at the D mark and having dial tone



          20   and them saying they haven't seen anything in their line, as



          21   a -- as a favor to Colleen, I checked the dial tone at the D



          22   mark.



          23        Q.   At the --



          24        A.   Or pardon me.  At the protecter on the side of the



          25   house, the box on the side of the house.
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           1        Q.   And why were you up at the site of the house?



           2   What was the purpose for you being there?  Was it to check



           3   the dial tone or was it to do something else?



           4        A.   Just check dial tone.



           5        Q.   Okay.



           6             We'd next like to call Duncan Reid.



           7        THE COURT:  Mr. Reid, do you swear to tell the truth?



           8        MR. REID:  I do.



           9        THE COURT:  Go ahead.



          10                           EXAMINATION



          11   BY MS. SLAWSON:



          12        Q.   Mr. Reid, are you employed by South Central Utah



          13   Telephone Association?



          14        A.   I am.



          15        Q.   And what is your position with the company?



          16        A.   I am the outside plant manager.



          17        Q.   And how long have you been with the company?



          18        A.   Fifteen years.



          19        Q.   And how long have you been in your current



          20   position?



          21        A.   Five years.



          22        Q.   As the outside plant manager, do you work in a



          23   particular area or do you cover the whole territory?



          24        A.   I cover the entire plant.



          25        Q.   Okay.  Can you explain briefly what your job
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           1   involves.



           2        A.   My job is to manage and supervise the 20



           3   installation and repair technicians we have, as well as our



           4   dispatch office and a few maintenance crew people.



           5        Q.   And do you know Mr. and Mrs. Flinspach?



           6        A.   I do.



           7        Q.   And do you know where they live?



           8        A.   I do.



           9        Q.   Are you familiar with the line that we've been



          10   discussing here today?



          11        A.   I am.



          12        Q.   And can you describe the type of facilities?



          13        A.   It's an open wire line, runs about 5.2 miles up



          14   Modena Canyon.



          15        Q.   And where does that open wire line connect with



          16   South Central's facilities?



          17        A.   In Modena.



          18        Q.   And would that be the point of demarcation that's



          19   identified here in Exhibit 2?



          20        A.   Yes, it is.



          21        Q.   Okay.  Is it your understanding that the 5.2 miles



          22   open wire line is owned by South Central or owned by the



          23   Flinspachs?



          24        A.   My understanding is that it was owned by the



          25   Flinspachs.
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           1        Q.   And how did you come to that understanding?



           2        A.   When I first started, my supervisor was Carlos



           3   Terry also, and he had indicated to me that that was the D



           4   mark for the Flinspachs when we went out there on a trouble.



           5   And, also, our -- one of our engineers back in those days,



           6   Dennis Johnson, had also said that our D mark was in Modena.



           7        Q.   And what do you mean when you say our D mark is in



           8   Modena?



           9        A.   Where our service ends and the customer service



          10   begins.



          11        Q.   Okay.  And what is your standard procedure when



          12   the Flinspachs report trouble in their line?



          13        A.   To call in or create a trouble ticket for them.



          14   Or if it's coming through dispatch, then dispatch will



          15   automatically send one of the -- send the trouble ticket to



          16   one of the installation repair technicians in the area.



          17        Q.   And then what happens?



          18        A.   They will go out to the D mark and they will check



          19   it --



          20        Q.   Okay.



          21        A.   -- and see if the dial tone's there.



          22        Q.   Have you ever requested that the I&R technicians



          23   work on the Flinspachs' line?



          24        A.   I have not requested them work on the open wire



          25   line.  I have asked them to check the line between the last
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           1   pole in the home and the box on the home.  Mr. Flinspach had



           2   called me and said that the box on the home, the cover was



           3   off, and was concerned about there being damage to it.  And



           4   I had asked Weston or Roy when they had time to, if they



           5   were in that area, if they could stop by and -- and look at



           6   that.



           7        Q.   And did you charge the Flinspachs for that service



           8   call?



           9        A.   No.



          10        Q.   Why not?



          11        A.   Because we were doing it when we had some spare



          12   time.  It wasn't something scheduled by our dispatch.



          13        Q.   And if your tariff required you to charge for that



          14   service call, you would have been in violation of your



          15   tariff?



          16        A.   I would have been.



          17        Q.   Okay.  Have you personally had conversation with



          18   Mr. Flinspach or Mrs. Flinspach about working on their line?



          19        A.   I have.



          20        Q.   And what do those conversations entail?



          21        A.   I spoke to Mr. Flinspach about -- he had called



          22   into the office and was upset about being told about a



          23   service charge.  When I talked to him I explained to him



          24   that the way our system is, and we work through a dispatch



          25   system, and the guy's time compared to in the past when a
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           1   technician had plenty of time, because we only had phone



           2   service at the time, that the guys now's time is scheduled



           3   days in advance.



           4             So I had told him that if he wanted me to schedule



           5   time for us to come out there to help him, that it would



           6   require a service charge.  And he told me, his exact words



           7   were, "You're trying to get rid of me."  And I said, "No."



           8   I said, "That's just we have to account for their time when



           9   it comes to scheduling.  So if it's done through dispatch



          10   and dispatch schedules them to go out there, that's how



          11   their time's accounted for."



          12        Q.   And when you would ask -- or when you personally



          13   would go out to the Flinspachs' line -- did you -- did you



          14   go out to the Flinspachs' line?



          15        A.   When I was an installation repair technician, I



          16   did.



          17        Q.   And -- and when you would do that, did you -- was



          18   it on your schedule?



          19        A.   No.



          20        Q.   It was unscheduled time?



          21        A.   Back when I was an I&R technician, we didn't have



          22   a set schedule like we do now.



          23        Q.   Uh-huh.



          24        A.   So if I was out in that area and I had a trouble



          25   that was assigned from them, I would check it at the D mark.
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           1   But I would also go to the other end to make sure that the



           2   dial tone was working or not working, and I would speak to



           3   Mr. Flinspach about that.



           4        Q.   And did you do that --



           5        A.   He was there.



           6        Q.   -- occasion -- every time or just occasionally?



           7        A.   Occasionally I'd do that for them just as a favor



           8   so they wouldn't have to call back in to find out what the



           9   outcome of the ticket was.



          10        Q.   Okay.  Have you personally had conversation with



          11   Mr. Flinspach that the facilities on his side of the D mark



          12   are his responsibility?



          13        A.   I have said that to him when we talked about



          14   scheduling.



          15        Q.   And when was that conversation?



          16        A.   It was the first week of January this year.



          17        Q.   And prior to that, had you ever spoken with him



          18   about his service on his side of the D mark being his



          19   responsibility?



          20        A.   I have.



          21        Q.   And when was that?



          22        A.   In -- I'm not exactly sure of the dates.  I really



          23   can't recollect.  But I know early on in 2005 when I went



          24   out to his facility, he was -- had got upset because I had



          25   been a number of days past when he called in the trouble.
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           1   And I had explained to him then that I have to come here



           2   when I have time, you know.



           3        Q.   Otherwise --



           4        A.   Otherwise, I would have to charge you.



           5        Q.   In your 15 years of experience with the company,



           6   have you ever allowed customers to work on your facilities?



           7        A.   No.  Not -- I haven't.



           8        Q.   Yet, Mr. Flinspach worked on these facilities;



           9   correct?



          10        A.   Correct.



          11        Q.   And -- and did you care?



          12        A.   No.



          13        Q.   Why not?



          14        A.   My understanding is it's his line.



          15        THE COURT:  So does the tariff state that the service



          16   charge for customer-provided equipment is nullified if the



          17   customer agrees that it will -- the problem will be



          18   addressed during unscheduled time?



          19        THE WITNESS:  I couldn't tell you exactly what the



          20   tariff states.



          21        THE COURT:  I'm just wondering where this policy comes



          22   from and why you consider that not charging him simply



          23   because it's at your convenience rather than at his demand,



          24   it nullifies the tariff.



          25        THE WITNESS:  I -- I don't know that it would
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           1   necessarily nullify the tariff.  But as Weston had stated



           2   and Colleen had stated, you know, we all live in a small



           3   community and doing favors for people and helping each other



           4   out is what we do.  And if I had other scheduled work where



           5   I was charging customers or where customers were on a



           6   schedule that I'd contacted them and said I would be there,



           7   that doing things in between to help people out was my call



           8   as the local guy to -- if it wasn't gonna take me much of my



           9   day or time to go out and do something that took 15 or 20



          10   minutes, as the local guy I took that upon myself to say I'm



          11   not gonna charge you.



          12             And I've mentioned -- I've said that to them in



          13   the past and did say to Colleen, if we can fit this stuff in



          14   when we have time, as she said, I had -- when Mike was upset



          15   about the charge, she had talked to me.  I told her if it's



          16   on the schedule, we -- we have to charge them because we're



          17   gonna be out there for a number of hours.  If it's



          18   something -- in this case she had stated that the line was



          19   broken was never stated to me.  I was told they had a low



          20   hanging line which we could do easily in a short amount of



          21   time.



          22             So I -- that's why I told her and Mike that when



          23   we had some time, we would come out and do that, but --



          24        THE COURT:  Okay.  Here's what I'm instructing with,



          25   and maybe you want to address this in closing.  I'm
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           1   struggling with -- with the conflict that I see in the



           2   company's insistence that it adhered to certain policies



           3   very strictly, but its willingness to ignore the tariff, be



           4   casual, be friendly in other circumstances, and I'm having a



           5   really hard time with that.



           6             And I see the company saying, you know, our tariff



           7   says we have to charge for that, but we don't always comply



           8   with that because we're good neighbors.  And I'm wondering,



           9   well, then in 1977 did somebody say, yeah, we'll just attach



          10   it to these poles, they called Dixie, they said it was okay,



          11   we're just gonna go ahead and do it.



          12             I mean, this is what I'm struggling with.



          13        MS. SLAWSON:  I don't have any other questions for



          14   Mr. Reid.



          15        THE COURT:  Nor do I.



          16             Mrs. Flinspach, are you with us?



          17        MS. FLINSPACH:  I am.



          18        THE COURT:  Do you have any questions for Mr. Reid?



          19   And I need you to limit yourself to questions.



          20        MS. FLINSPACH:  Okay.  I guess the one conversation



          21   that I remember about anything about charges was when he



          22   come back off vacation and we had a problem and the office



          23   had said that it would be $80 man and he said oh, no.  I'll



          24   leave a -- I'll leave a note with them that -- that, no,



          25   we're to help you.
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           1             And that's -- that's what I recall.  And I don't



           2   know.  That was the only thing that I ever --



           3        THE COURT:  Okay.



           4        MS. FLINSPACH:  -- with on what he said.



           5        THE COURT:  Okay.  Thank you.



           6             Any other witnesses?



           7        MS. SLAWSON:  No.



           8        THE COURT:  All right.  Then I think we can go to



           9   closing argument.  Go ahead, Ms. Slawson.



          10        MS. SLAWSON:  Okay.  As the commission is aware, and as



          11   has been testified here today, South Central is a rate of



          12   return regulated carrier of last resort in its area and it



          13   has an obligation to provide service in its service



          14   territory.  As the commission is also aware, this does not



          15   mean that South Central is required to provide service to



          16   every resident who lives in the service territory.  On the



          17   contrary, South Central's obligation to provide service is



          18   conditioned upon the company's ability to furnish that



          19   service under reasonable conditions.



          20             According to South Central's tariff, line



          21   extension charges are applied to subscriber applicants who



          22   have abnormally long extension requirements, and this



          23   prevents the unreasonable burdening of the general body of



          24   South Central's existing subscribers.



          25             One of the requirements of South Central's tariff
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           1   is that the potential subscribers must pay in advance the



           2   estimated cost of the construction if the construction



           3   exceeds 300 feet.  The evidence in this case demonstrates



           4   that the Flinspachs did not request a line extension and did



           5   not pay a line extension fee.



           6             On the contrary, the Flinspachs constructed and



           7   installed the 5.2 miles of private facilities and then



           8   requested that South Central connect those private



           9   facilities to South Central's network which South Central



          10   did at the point of demarcation which is identified on



          11   Exhibit 2 in Modena.  I'm sorry.  Yeah, Exhibit 2.



          12             The complaint filed by the Flinspachs and the



          13   letter written by Mr. Flinspach indicates that the open wire



          14   facilities were constructed by him, and he has stated in his



          15   complaint, which is part of the record, that he never



          16   received a credit for the non-ownership of those -- for



          17   South Central's non-ownership of those facilities.



          18             There -- although South Central has performed some



          19   repairs in this -- to this -- to these facilities, we



          20   believe that the preponderance of the evidence shows that



          21   these facilities, the 5.2 mile open wire line, is not owned



          22   and was not constructed by South Central Utah Telephone.



          23             In support of this ownership dispute, South



          24   Central does not have a right-of-way to install facilities



          25   there, South Central does not have a pole attachment
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           1   agreement, South Central does not have permission to attach



           2   to the Dixie power poles, and South Central allowed or was



           3   aware -- South Central was aware that Mr. and Mrs. Flinspach



           4   performed a lot of maintenance and repair on that line.  The



           5   testimony here today is that that is not standard operating



           6   procedure and is not permitted when the facilities are owned



           7   by South Central.  The issue --



           8        THE COURT:  Go ahead.  Sorry.



           9        MS. SLAWSON:  The issue in this case is not who -- we



          10   believe that the issue in this case is not who owns the



          11   facilities because we believe that issue is really not



          12   disputed by the Flinspachs.  They -- they indicate that they



          13   installed it and they constructed it and it was used --



          14   using wires provided by them.  We think the issue is whether



          15   South Central has some legal obligation to maintain or



          16   repair those customer-owned facilities.  They do not.



          17             A legal obligation, as the commission is aware,



          18   can be read by law or by contract.  There's no applicable



          19   law that requires South Central to maintain the facilities



          20   that are owned by another third party, constructed and



          21   installed by a third party.  So in order for South Central



          22   to have such an obligation, we believe that the genesis must



          23   be some sort of a contract.



          24             Ms. Flinspach suggested that there was an



          25   agreement.  The pleadings suggested that there was some sort









                                                                     86

�









           1   of agreement with South Central that South Central abided by



           2   that agreement for 20 years and provided maintenance and



           3   repair on the facilities.  That -- unfortunately, the



           4   employees at South Central who may have provided that are



           5   deceased.



           6             The evidence shows that based on the language in



           7   South Central's tariff, and I know this is a sticking point



           8   for the commission and for the judge, for you, the language



           9   in South Central's tariff from at least 1998 -- 1988 when



          10   the tariff was approved by the commission, provides that



          11   South Central does not have an obligation to provide



          12   maintenance or repair on customer-provided equipment.



          13             Customer-provided equipment is defined in the



          14   tariff as devices, apparatus, and their associated wiring



          15   provided by a subscriber for use with facilities furnished



          16   by the company.  Further, the company shall not be



          17   responsible for the installation, operation, or maintenance



          18   of any customer-provided equipment pursuant to tariff sheet



          19   50.  So any current alleged obligation to provide



          20   maintenance and repair service on the Flinspachs' line is



          21   not based on South Central's tariff.



          22             Moreover, and I think this is -- this is the part



          23   that the commission is struggling with, the Filed-Rate



          24   Doctrine which is applicable and codified in Utah §5437 and



          25   as set forth in federal law, provides that once a carrier's
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           1   tariff is approved by the FCC or an appropriate state



           2   agency, the terms of the tariff are considered to be the



           3   laws and, therefore, conclusively and exclusively enumerate



           4   the rights and liabilities as between the carrier and



           5   customer.  Under the Filed-Rate Doctrine -- and that was



           6   from Davel Communications, 460 F.3d 1084.



           7             Under the Filed-Rate Doctrine, the rate of the



           8   carrier dually filed is the only lawful charge, and



           9   deviation from it is not permitted.  That's Quest Corp vs.



          10   AT&T, 479 F.3d 1206.  That's a 10th Circuit case from 2007.



          11   Dually filed rates by both the carrier and the customers



          12   rule the force of law.  That's another 10th Circuit case,



          13   Atchison, Topeka and Santa Fe vs. Bosideng.



          14             According to the Supreme Court of the United



          15   States, the rights and liabilities defined by the tariff



          16   cannot be varied or enlarged either by contract or by tort



          17   of the carrier.  And this is the American Telecommunications



          18   and Telegraph vs. Central Office, 524 US 214.  It's a 1998



          19   Supreme Court case.  In it the Supreme Court stated that the



          20   Communication Act that renders the promises of -- renders



          21   that -- sorry.  It is the Communication Act that renders the



          22   promise of preferences unenforceable.



          23             In this instance the Flinspachs are asking the



          24   commission to enforce an alleged promise to maintain



          25   facilities that the company is not obligated to maintain
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           1   under its tariff.  And I know the commission is struggling



           2   with the fact that we are insisting on enforcement of the



           3   tariff, strict enforcement of the tariff in certain



           4   instances, and then stating that we disregarded the tariff



           5   in other instances.



           6             The Filed-Rate Doctrine is harsh and can be harsh



           7   in its application.  There have been cases where a carrier



           8   has been intensionally misrepresented a rate to a customer.



           9   The customer relies on that rate, but the courts have



          10   determined that the carrier cannot be held to that promised



          11   rate if it conflicts with the tariff.



          12             The purpose of the Filed-Rate Doctrine is set



          13   forth in the U.S. Supreme Court case of AT&T vs. Central



          14   Office.  The purpose of the Filed-Rate Doctrine is to



          15   prevent customers from being subjected to discriminatory



          16   rates and terms by the carrier even if those terms are in



          17   favor of the customer.  The Communication Act makes it



          18   unlawful to extend any -- to any person any privileges or



          19   facilities in such communication or imply or enforce any



          20   classifications, regulations, or practices affecting such



          21   charges except those set for in the tariff.



          22             And as you read through the Filed-Rate Doctrine



          23   cases, courts struggle with the Filed-Rate Doctrine because



          24   in some instances they're used to the benefit of the



          25   carrier, in some instances they're used to the benefit of
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           1   the customer, the Filed-Rate Doctrine.



           2             However, the Filed-Rate Doctrine is clear that the



           3   tariff terms govern, and any terms that are outside the



           4   tariff terms are not to be enforced.  And that's a problem.



           5   That's the struggle that you're having it seems.



           6        THE COURT:  It is.  Because as I listen to you, I think



           7   all right then.  The tariff says we charge for service on



           8   customer-provided equipment.  They did not charge for



           9   service under the Filed-Rate Doctrine.  That would mean this



          10   is not customer-provided equipment.  Is that not correct?



          11        MS. SLAWSON:  No.  Under the Filed-Rate Doctrine that



          12   would mean that they should have charged and they didn't.



          13   If the tariff provides that they should have charged and the



          14   testimony is that the line is owned by the Flinspachs, then



          15   they should have charged and they have violated their tariff



          16   when they did not charge.



          17        THE COURT:  So they would be subjected to a monetary



          18   penalty for violating their tariff of $2500 per day of



          19   violation under our statute?



          20        MS. SLAWSON:  No, they would not be subject to a



          21   monetary penalty of $2500 per day.



          22        THE COURT:  Why not?



          23        MS. SLAWSON:  For one, we have other defenses.  For



          24   two, I don't think that they have -- there has been a proper



          25   showing that the ownership of the facilities is in dispute.









                                                                     90

�









           1   The pleadings filed by the --



           2        THE COURT:  I understand your argument and the



           3   commission has already ruled that it is in dispute.  And we



           4   can deal with that again in this order if you'd like us to,



           5   but go ahead.



           6        MS. SLAWSON:  The -- the other reasons that the claims



           7   of the Flinspachs cannot stand is because the Flinspachs



           8   have not proven the elements necessarily to enforce a



           9   contractual claim against South Central.



          10             The Flinspachs claim that South Central agreed to



          11   provide maintenance on the line.  There is no documentary



          12   evidence available to either the Flinspachs or the company



          13   to prove that.  There is no documentary evidence or



          14   testimony that Mr. Flinspach has or his wife have given any



          15   consideration to South Central for its alleged promise to



          16   maintain the line.



          17             As the commission is aware, consideration is an



          18   essential term of any contract.  Mr. Flinspach offered no --



          19   Mr. and Mrs. Flinspach, in their pleadings and their



          20   testimony here today, offered no evidence of any



          21   consideration that was granted to South Central in exchange



          22   for their alleged promise to maintain the facilities which



          23   they claim they do not own.



          24             The consideration of monthly payment that the



          25   Flinspachs have paid cannot stand as consideration for this
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           1   obligation.  Rather, the monthly payments are paid to South



           2   Central for telephone service on South Central's network.



           3   South Central has a legal obligation to maintain its



           4   network, so maintenance of its network is included in the



           5   monthly service charge.  However, the extra burden of



           6   maintaining facilities that South Central does not own



           7   requires its own separate consideration.



           8             A generally accepted definition of consideration



           9   is that legal detriment has been bargained for and exchanged



          10   for a promise and.  This is from Utah case of Dementas vs.



          11   the Estate of Tallas, 764 P.2d 628.  It's a Utah Court of



          12   Appeals case from 1988.  The mere fact that one man promises



          13   to another creates no legal duty and makes no legal remedy



          14   available in the case of nonperformance citing -- it's the



          15   same case citing Corbin on contracts.



          16             In this case there's been no evidence offered of



          17   the consideration that would be required to be given to



          18   South Central in exchange for their agreement to undertake



          19   maintenance of the Flinspach line.  Further, under the --



          20   under Utah law, events which occur prior to the making of



          21   the promise and not with the purpose of inducing the promise



          22   in exchange are viewed as past consideration and are the



          23   legal equivalent of no consideration.



          24             So any claim that South Central promised to



          25   maintain the Flinspachs' line in consideration of the
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           1   Flinspachs' construction of the line, or some other



           2   detriment, would not suffice because there is no evidence



           3   that the construction of the line by the Flinspachs was



           4   induced by South Central's alleged promise to maintain the



           5   line.  So as a matter of law, any contractual claim that



           6   South Central promised to maintain the line is not supported



           7   by the evidence and must fail for lack of consideration.



           8             In the unlikely, we think, event that the



           9   commission finds there was a contract whereby South Central



          10   agreed to provide maintenance and repair on the Flinspachs'



          11   line, the breach of that contract, alleged contract, would



          12   have occurred in the late 1990s or the early 2000s,



          13   according to the evidence that was presented here today and



          14   presented in the pleadings because that is when the



          15   Flinspachs allege that South Central stopped providing such



          16   maintenance and repair service or -- and began demanding



          17   payment of the service charge for such repair.



          18             Mr. Flinspach -- the Flinspachs have claimed some



          19   sort of oral agreement, and the statute of limitation for an



          20   oral agreement would be four years from the date of the



          21   initial breach.  Mr. Duncan testified that at least in 2005



          22   he had informed the Flinspachs that they would not be able



          23   to come out to the house and put them on the -- they would



          24   not be able to put them on the maintenance schedule without



          25   a service fee at that time.
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           1             Finally, as all of the witnesses here have



           2   testified, that one of the problems that we've suffered from



           3   is the passage of time since the agreement was allegedly



           4   reached with South Central between South Central and the



           5   Flinspachs that occurred -- the Flinspachs began receiving



           6   service in 1977 and they have not -- although they claim



           7   there have been problems for the past 20 years, they're just



           8   now bringing this complaint.



           9             We believe that as a result of the passage of time



          10   and the lack of diligence on the part of the Flinspachs,



          11   this complaint should fail for -- under the Doctrine of



          12   Latches.  The Utah Supreme Court has held in Papanikolas



          13   Brothers vs. Sugarhouse Shopping that latches is not mere



          14   delay, but delay that works in disadvantage to one another.



          15   To constitute latches two elements must be established.  The



          16   lack of a diligence -- lack of diligence on the part of the



          17   plaintiff.  In this case the Flinspachs did not bring this



          18   claim back in -- when they first indicated that things had



          19   gone south with South Central in 1997 when documents and



          20   the -- and the employees would have been available.  Or even



          21   in the early 2000s.



          22             And then the injury to the defendant showing owing



          23   to such lack of diligence.  As a result of the lack of



          24   diligence, the employees who worked with -- worked on these



          25   matters in the '70s are deceased or no longer with the
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           1   company and unavailable to testify or -- and the documents



           2   have been lost, both by the company and by others that were



           3   there, any they're unable to be found by any of the



           4   regulatory agencies.



           5             Based on the facts set forth in this testimony and



           6   the applicable laws as applied to these facts, the



           7   commission should find that the Flinspachs complaint against



           8   South Central is without merit.



           9        THE COURT:  So let me just clarify a couple of things.



          10   When you cited to the complaint, you said Mr. Flinspach's



          11   statement is that he had never been given any credit from



          12   SCUTA for the non-ownership of the line.  Are you construing



          13   that statement as an admission that the Flinspachs own the



          14   line?



          15        MS. SLAWSON:  Yes.



          16        THE COURT:  All right.  So I will be sure to deal with



          17   that in the order.



          18             Do you want the commission to address the case law



          19   that you have raised here in the order?



          20        MS. SLAWSON:  If -- if the commission deems it to be



          21   appropriate.



          22        THE COURT:  Okay.  The only way I think that we're



          23   going to be able to do that is if you file your -- your --



          24   well, we'll have to get the transcript or you'll have to



          25   file what you just read.
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           1        MS. SLAWSON:  Okay.  All right.  Or I could --



           2        THE COURT:  Which do you prefer?



           3        MS. SLAWSON:  I could send you also the -- just the



           4   cases that were cited.



           5        THE COURT:  Okay.  That's fine.  And then I just wanted



           6   to make two observations.  One is that you mentioned



           7   preponderance of the evidence.  Under UAPA the evidentiary



           8   standard is substantial evidence, not preponderance.



           9             And I also wanted to mention that you indicated



          10   that things went south between the Flinspachs and South



          11   Central somewhere in the 1990s.  I don't recall that being



          12   testified to.



          13        MS. SLAWSON:  I base that on the complaint that was



          14   filed by the Flinspachs --



          15        THE COURT:  Okay.



          16        MS. SLAWSON:  -- who said that their line was installed



          17   for 1977 and for 20 years South Central maintained and



          18   repaired the line --



          19        THE COURT:  Right.



          20        MS. SLAWSON:  -- and then they stopped maintaining



          21   their line.



          22        THE COURT:  Okay.  So you interpret that there was some



          23   sort of bad blood that occurred in the 1990s, otherwise,



          24   SCUTA would have continued to maintain the line?  Is that



          25   what you're --
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           1        MS. SLAWSON:  No.  I'm --



           2        THE COURT:  -- inferring?



           3        MS. SLAWSON:  I'm not inferring that at all.  I don't



           4   think that -- I don't -- we -- we have not acknowledged or



           5   admitted that South Central provided ongoing maintenance and



           6   repair to this line.  What my statement was simply that the



           7   Flinspachs have alleged that it went -- everything was



           8   working fine for 20 years and then Mr. Flinspach says that



           9   there came a man -- there was a man at the telephone company



          10   who didn't want to do work on the line anymore.  So that's



          11   what I was referring to.



          12        THE COURT:  Okay.  Thank you.



          13             All right.  Mrs. Flinspach, is there anything that



          14   you would like to say as we wrap up here?



          15        MS. FLINSPACH:  Well, just that, you know, we were



          16   totally unaware of all of these tariffs and that was one of



          17   the things that we wanted to clarify was when things



          18   changed.  And we're not -- we're not versed in all of these



          19   legal things, so we both have to depend on you guys to do



          20   the right thing because we don't know when things changed,



          21   but it was our understanding early years that we would have



          22   help.



          23             But with -- with all the laws and with all the



          24   legalese and with all the attorneys I have no idea, you



          25   know, where we stand, so we'll just have to depend on you to
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           1   take a look at -- look at what we've written and what



           2   they've testified to.  So that's the best I can say.



           3        THE COURT:  Okay.  Thank you.



           4             So let me just again summarize to make sure that



           5   I'm clear.  The company's position is that there has never



           6   been another example of where a customer has been allowed to



           7   work on the company's equipment, correct, and there's never



           8   been an example of -- has there ever been an example of when



           9   a customer ran a line and connected to the company's network



          10   other than the Flinspachs?



          11        MR. ALVEY:  We -- we do have other instances primarily



          12   with hotel/motels where they -- they maybe run their own



          13   lines in between buildings and we have a point of



          14   demarcation at those as well.



          15        THE COURT:  And the company has never provided any



          16   service on -- past the point of D mark to those other



          17   customers; is that correct?



          18        MR. ALVEY:  That's correct.



          19        THE COURT:  Okay.  All right.  I believe I have what I



          20   need.  Thank you all very much, and we will close this



          21   hearing.



          22        MS. SLAWSON:  Thank you.



          23              (The proceedings ended at 11:11 a.m.)



          24                            * * * * *



          25
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