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Pursuant to Utah Code § 54-10a-301 and Utah Admin. Code r. 746-1, the Utah Office of
Consumer Services (“Office”) files this Motion to Compel Full and Complete Answers to the
Office of Consumer Services’ Second Set of Discovery Requests.1
BACKGROUND
Utah Admin. Code r. 746-1-105 provides that the “Utah Rules of Civil Procedure and case law
interpreting these rules are persuasive authority in Commission adjudications unless otherwise provided
by: . . . (2) Utah Administrative Code R746 . . .” Rule 37, Utah R. Civ. P. governs Motions to Compel
but that rule has time and page limits inconsistent with Utah Admin Code r. 746-1. Compare Utah R.
Civ. P. 37(a)(3)(7 days to respond to motion) with Utah Admin. r. 746-1-301(15 days to respond to
motion). Because of these inconsistencies, the Office does not move pursuant to the precise procedures of
Rule 37 but under the rules of the Utah Admin. Code r. 746-1. However, the Office does comply with the
provisions of Rule 37 setting out the requirement for the content of a Motion to Compel. Utah R. Civ. P.
37(a)(A)-(C).
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On August 1, 2019, the Office served its Second Set of Data Request on Citizens
Telecommunications Company of Utah d/b/a Frontier Communications of Utah (“Frontier”).
Declaration of Robert J. Moore, attached as exhibit A (“Declaration Exhibit A”). Pursuant to the
Public Service Commission of Utah’s (“Commission”) July 19, 2019, Scheduling Order and
Notice of Status and Scheduling Conference, the answers for the discovery request were due in
ten days or best efforts. Id. On August 14th, two days after the discovery responses were due,
the Office emailed and called Frontier regarding the overdue responses but were unable to reach
Frontier’s counsel. Id. On August 15th, after additional emails and phone calls, Frontier
contacted the Office and requested additional time to answer the requests and the Office agreed
to granting Frontier until August 19th to answer. Id.
On August 19th Frontier provided answers to the Second Set of Data requests but, as
explained in detail below, these responses were grossly insufficient. See Id; Frontier’s Response
to the Offices Second Set of Discovery Request, attached as exhibit B (“Discovery Requests,
Exhibit B”). On September 3rd, the Office emailed Frontier an extensive Meet and Confer Letter,
setting out the deficiencies in the responses, identifying what Frontier needs to do to comply with
the discovery requests and notifying Frontier that the Office will be contacting Frontier to
schedule a phone conference to attempt to resolve the discovery dispute. See Declaration,
Exhibit A; September 3, 2019 Meet and Confer Letter, attached as exhibit C. Prior to the
scheduled date of the phone conference, Frontier contacted the Office requesting that the
conference be postponed until September 11th and the Office agreed to the postponement.
Declaration, Exhibit A. On September 11th, the Office and Frontier conducted a Meet and
Confer telephone conference. Declaration, Exhibit A.
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The parties were unable to resolve the majority of the discovery disputes during the Meet
and Confer phone conference, although Frontier did state that it planned to supplement some
discovery answers in the next week, the week of Monday September 16th through Friday the 20th.
Id. As of the date of this filing, Frontier has not supplemented its discovery responses. Id. It has
been 61 days since the filing of the Office’s Second Set of Discovery Requests and 41 days since
the Responses were due and the Office has not received any substantive Responses to its Second
Set of Discovery Requests.
ARGUMENT
Frontier’s responses to the Office’s Second Set of Discovery Requests are unresponsive,
evasive, ambiguous and significantly incomplete. In addition, Frontier’s objections to the
Discovery Requests are not well taken. In addressing the discovery disputes, the Office first
complies with Utah R. Civ. P. 37(a)(2) content requirements for Motions to Compel, see supra
note 1, and then will address the deficiencies in each individual response to specific requests at
issue in this Motion.
A.

Rule 37(a)(2)(A), Relief Sought and Grounds for Relief

At this point in the discovery process, the Office is only seeking an Order from the
Commission compelling Frontier to fully and completely answer the outstanding discovery
request, as more fully set forth below. The grounds for this relief is that though Frontier has had
more than adequate time to respond to the requests, the responses are inadequate, incomplete,
ambiguous, evasive and generally unresponsive.
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B.

Rule 37(a)(2)(B), Certification that the Parties Meet and Conferred

The undersigned hereby certifies that, as described above, the Office and Frontier meet
and conferred in a September 11, 2019 phone conference in a good faith attempt to resolve
discovery disputes without Commission action.
C.

Rule 37(a)(2)(C), Statement of Proportionality

The discovery sought in the Office’s Discovery Request is reasonable and proportionate.
First, the Second Set of Discovery Request is discrete and not burdensome or duplicative. There
are only fourteen general requests and although there are several subparts, the requests ask
alternative questions so that if Frontier answers one request others will not need to be answered.
See, e.g., Discovery Requests, Exhibit B, at numbers: 2.2 and 2.3, 2.5(a) and 2.5(b),(c),(d), 2.7(b)
and 2.7(c), 2.8(b) and 2.8(c), 2.10(a) and 2.10(b), 2.11(a) and 2.11(b). In addition, Frontier has
access to all information sought and this information cannot be obtained from another less
burdensome source. Frontier, as a large corporation, presumably has sufficient resources to reply
to these discrete requests.
Moreover, these discovery request are needed to lay the foundation of an investigation
into service quality issues in Castle Valley, which may be wide ranging and require inquiry into
Frontier’s past and future business practices and goals, technical issues regarding the provision
of telephone service in remote locations and evidence of service quality issues affecting
numerous customers. More to the point, the evidence already gathered to date contains
allegations that the service quality issues impact the safety of customers in Castle Valley.
Several long outages have occurred that have left the Valley without access to emergency phone
service. Accordingly, the likely public interest benefits of the proposed discovery outweigh the
burden or expense to Frontier.
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D.

Specific Discovery Requests

The Office contends that the following discovery requests were answered incompletely
and/or evasively and the objections to the discovery requests do not justify the incomplete
answers.
(1) Discovery Request 2.13.
Request number 2.13 seeks information regarding investigations by state and/or federal
authorities into service quality issues involving Frontier’s parent company, Frontier
Communication Corporation (“Frontier Communication”) and/or its subsidiaries that provide
landline telephone services in other states. See Discovery Requests, Exhibit B. Frontier did not
provide any answer to this request and instead objected to the request arguing that it sought
information that is irrelevant and not likely to lead to the discovery of admissible evidence. Id.
Frontier’s contention is incorrect. First, this question is not a fishing expedition. The
Office has uncovered numerous news articles reporting on service quality issues with Frontier
Communication or its subsidiary’s rural landline service in Florida, exhibit D, Minnesota, exhibit
E., New York, exhibit F, North Carolina, exhibit G, and West Virginia, exhibit H. In addition,
discovery from docket 19-041-01 reveals that Frontier has been losing millions of dollars from
its Utah operations for several years. See SRR Partner, LLC’s Third Set of Data Requests to
Frontier Communications and Frontier’s SUPPEMENTAL Response thereto, exhibit I.
Therefore, it is likely that Frontier is dependent on its parent corporation for its continued
operation in Utah.
However, financial publications assert that Frontier Communication Corporation is also
in financial distress, exhibit J. Moreover, in Frontier Communication’s Second Quarter Earning
call, Daniel J. McCarthy, President and Chief Executive Officers of Frontier Communication
5

Corporation, stated that Frontier Communication is not planning to make investment to address
the wide ranging problems with landline service, rather they just intend to cut costs to increase
revenue. “[W]e have been challenged by ongoing revenue declines . . . That being said our
objective continues to be to optimize our business leveraging our best assets for future growth,
while managing the elements of our business in secular decline by executing on cost efficiency
programs and selective capital investment.” Frontier Communications Corporation (FTR) Q2
2019 Earnings Call Transcript, at pg. 2 (emphasis added), exhibit K.
Accordingly, the relationship between Frontier and its Frontier Communications
Corporation’s activities relating to telephone services in other states is clearly relevant to
Frontier’s service quality in Utah. The information above suggests that Frontier’s service quality
issues are related to systemic problems with Frontier Communication and its subsidiaries. If
there are systemic problems with Frontier Communication’s business model relating to rural
telephone service or Frontier’s and/or Frontier Communication’s financial ability to adequately
service its customers, this information is relevant to the issues being pursued in this docket and is
certainly likely to lead to the discovery of admissible evidence.
Therefore, the Office requests the Commission order Frontier to fully and completely
answer the Offices Discovery Requests 2.13.
(2) Discovery Requests 2.5 (a), (b), (c) and (d).
Request number 2.5 (a) asked if Frontier contends that its “terms and conditions”
limitation of liability language is consistent with the limitation of liability language in Frontier’s
tariff and if so, explain how the language is consistent.2 See Discovery Requests, Exhibit B.

Frontier’s Terms and Conditions at 6-8, (found on Frontier’s website and cited in footnote 2 of Frontier’s
March 22, 2019 Answer to Formal Complaint of SRR Partners, LLC s/b/a Sorrel River Resort and Spa),
2
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Frontier replied, “Yes. Frontier’s Terms and Conditions set out the precedence of the contract
language as opposed to the tariff language.” At best, this response is ambiguous and incomplete.
Frontier states that the limitation of liability language in its “terms and conditions” and its
tariff is consistent but then states that the terms of condition language takes precedence over the
tariff language. If the language in the tariff and the terms and conditions is consistent then one
limitation of liability provision would not take precedence over another. Thus, the statement that
the language is consistent coupled with the statement one provision takes precedence over
another is a logical and semantic impossibility. Nevertheless, Frontier relies on this contention
to justify its failure to answer discovery requests 2.5 (b), (c) and (d).
Moreover, taking one possible meaning from Frontier’s answer to Discovery Request
2.5(a)—that Frontier believes the language in the tariff and “terms and conditions” is
consistent—Frontier fails to answer the remaining question of how the language in the tariff and
the language in the “terms and conditions” can be read together without conflicting.
Alternatively, taking the other possible meaning from Frontier’s answer—that since one
provision takes precedence over another and therefore the terms are inconsistent—Frontier does
not address the remaining question, given Frontier’s contention that contract language take

provides in part:
YOU ACKNOWLEDGE AND AGREE THAT THE SERVICES SUPPLIED
HEREUNDER IS PROVIDED ON A “AS IS” OR “AS AVAILABLE” BASIS . . .
THERE IS NO WARRANTY OF WORKMANLIKE EFFORT OR LACK OF
NEGLIGENCE
Frontier’s tariff Schedule No. AC, Rule No. 6, A1, B1, C1 provides:
Except in cases of actionable negligence, the liability of the utility for damages arising
out of mistakes, omissions, interruptions, delays, errors or defects in any of the services or
facilities furnish by the utility . . . shall in no event exceed an amount equal to the pro rata
charge to the customer for the period during which the services or facilities are affected . .
. . (emphasis added).
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precedence over the tariff language, how does Frontier explain how it can avoid its Commission
approved tariff language by unilaterally issuing contrary contract language that its customers
must consent to sign in order to receive essential services.
Accordingly, the Office requests the Commission order Frontier to unambiguously
answer the question of whether limitation of liability language in its “terms and conditions” is
consistent with the limitation of liability language in its tariff and then, either explain how the
terms are consistent, or, given Frontier’s claim that the “terms and conditions” language governs
over the tariff language, how Frontier can avoid its approved tariff language by issuing
conflicting contract language.
(3) Discovery Request 2.6.
Discovery Request 2.6 requires Frontier to provide copies of all descriptions of
inspection and testing programs that it filed with the Commission in compliance with Utah
Admin. Code r. 746-340-5.C.3 See Discovery Requests, Exhibit B. Frontier objected to the
request on the grounds that the Office has available access to these records and states that it is
reviewing a variety of preventive and maintenance programs to determine which ones are
responsive to the requests. Id. However, Frontier has not produced any responsive documents.
Id.

3

Utah Admin. Code R746-340-5 C. provides:
Inspections and Tests – Each telecommunications corporation shall adopt a program of
periodic tests, inspections and preventive maintenance aimed at achieving efficient
operation of its system and rendering safe, adequate, and continuous service. It shall file
a description of its inspection and testing program with the Commission showing how
it will monitor and report compliance with Commission rules or standards. (emphasis
added).
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With regard to Frontier’s objection that the Office has ready access to the requested
documents, the Office has been in communication with the Commission staff and the Utah
Division of Public Utilities and these communications have not identified any attempt by
Frontier to comply with this rule and provide the required “description of its inspection and
testing program.” Declaration, Exhibit A. This Discovery Request allows Frontier the
opportunity to rebut the contention that they are not in compliance with Utah Admin. Code r.
746-340-5.C. Moreover, the fact that Frontier may have various programs regarding
maintenance and prevention does not explain its failure to identify a specific document required
to be filed with the Commission.
Accordingly, the Office requests the Commission order Frontier to provide a copy of the
description of its inspection and testing program that it has on file with the Commission or admit
that it is not in compliance with Utah Admin. Code r. 746-340-5.C.
(4) Discovery Requests 2.8 (a), (b) and (c).
Discovery requests 2.8 (a), (b) and (c) concerns Mr. Michael Giles, Local Manager and
Operations Supervisor for Frontier, testimony concerning Utah Admin. Code r. 746-340-5 B.1,
which requires Frontier to keep a record of trouble reports from customers.4 See Discovery
Requests, Exhibit B. Specifically, Mr. Giles testified that Frontier does not keep trouble reports
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Utah Admin. Code R746-340-5 B.1 provides:
Each telecommunication corporation shall provide for the receipt of customer trouble
reports at all hours, and shall make a full and prompt investigation of and response to
each complaint. The telecommunications corporation shall maintain a record of trouble
reports made by its customers. This record shall include appropriate identification of the
customers or service affected, the time, date and nature of the report, and the action taken
to clear the trouble or satisfy the complaint.
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of customer complaints communicated to Frontier by means of email rather than from
complaints communicated to Frontier using the 800-telephone number.5 Requests 2.8 (a), (b)
and (c), ask for the production of documents evidencing customer complaints sent by means
other than the 800 number to determine if these documents exist and if so are in compliance with
Utah Admin. Code r. 746-340-5 B.1 .
Frontier did not provide any response to these requests. Rather, Frontier objected to the
requests stating: “Frontier disputes that Mr. Giles testified that ‘the Company does not keep
trouble reports of customers complaints communicated to the company by means other than a
designated 800 number.’ Mr. Giles was discussing a specific customer email for a well known
set of issues with SRR and was not making a general statement regarding how Frontier receives
and records complaints from customers.” Frontier relies on this characterization of Mr. Giles
testimony for an excuse not to answer Discovery Request 2.8 (a), (b) and (c).
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Mr. Giles testimony from the May 17, 2019 hearing is as follows:
Q.

Help me out here. Does that mean the six technicians in the past five months were
dispatched without a reporting on your repair ticket?

A.

That is correct. Those were visits made to the site in response to either something that we
observed or an email from SRR. We made visits to the site to start monitoring their PRI
circuit which provides their voice.

Q.

But the email didn’t generate a formal - -

A.

No, did not. This was on our – this was us taking active – proactive – I guess reactive to
the email, but proactive stance to go out and visit, check with the front desk to make sure
they hadn’t had any dropped calls, and to retrieve data from our device out on site there
and look at the previous week’s report.

Q.

Is there any specific record that deals with your response to email request that don’t go
through the 800 number?

A.

No.

Hearing transcript, pg. 57 ln. 13 to pg. 58 ln. 10.
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However, Frontier’s characterization of Mr. Giles testimony is incorrect. The hearing
testimony clearly provides: “Q. Is there any specific record that deals with [Frontier’s] response
to email requests that don’t go through the 800 number? A. No.” Hearing transcript pg. 58 ln. 811. Thus, Frontier’s refusal to answer Discovery Requests 2.8 (a), (b) and (c) is unjustified.
Accordingly, the Office requests the Commission order Frontier to either unambiguously
state that Mr. Giles testimony is false and state that the trouble reports provided by Frontier
include complaints from all sources or admit that it is not in compliance with Utah Admin. Code
r. 746-340-5 B.1 .
(5) Discovery Requests 2.7 (a), (b) and (c).
Discovery Request 2.7 (a), (b) and (c) require Frontier to provide trouble reports of
residential phone service from 2012 to the present specifically identifying customers in Castle
Valley, as Frontier is required to maintain pursuant to Utah Admin. Code R746-340-5 B.1.6 See
Discovery Requests, Exhibit B. Frontier provided ticket reports for all Utah exchanges from
January 2017 to July 2019. However, the trouble reports were in a PDF format with writing so
small that it was almost unreadable. The only effort made to distinguish trouble reports from
Castle Valley was the statement that “Castle Valley is served from the Moab exchange with zip
code 84532.” Id. However, this document is unreliable because a review of the zip codes reveals

6

Utah Admin. Code R746-340-5 B.1 provides:
Each telecommunication corporation shall provide for the receipt of customer trouble
reports at all hours and shall make a full and prompt investigation of and response to each
complaint. The telecommunications corporation shall maintain a record of trouble reports
made by its customers. This record shall include appropriate identification of the
customers or service affected, the time, date and nature of the report, and the action taken
to clear the trouble or satisfy the complaint.
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that numerous zip codes included in the Moab exchange were from locations outside of Utah.
Discovery requests 2.7 (b) asks for ticket reports for small business. In response, Frontier again
cites the 2017 to 2019 ticket reports from the prior request and state that “service type code” R
designates residential customers with all other referencing to business customers without stating
which business code, if any, refer to small business. In addition, Frontier asserted that trouble
reports from previous years are archived and therefore unavailable. Id.
Initially, Frontier’s statement that ticket reports from prior years are archived and
unavailable is an insufficient justification for not complying with the Discovery Request. If
trouble reports are archived, they are necessarily available. Frontier has had sufficient time to
retrieve this information. Moreover, Frontier is obligated to provide discovery in a form that it is
readable and useful to the Office. Therefore, Frontier is obligated to produce the trouble reports
in an Excel worksheet to enable the Office to fully review the information. Frontier should also
provide assurances that this is the most complete information and accurate documentation in its
possession, given the numerous zip codes included in the report from outside of Utah
Accordingly, the Office requests the Commission order Frontier to produce all trouble
reports in its possession, including trouble reports that are archived in an Excel worksheet. The
Commission should further order Frontier to clearly state that the information provided is the
best and most accurate information available, give explanations for the zip codes included in the
Moab exchange from outside of Utah and identify which codes identify small business, if any.
(6) Discovery Request 2.1.
Request number 2.1 asked for copies of all residential contracts from 2012 to the present.
See Discovery Requests, Exhibit B. However, Frontier has only identified a link to the current
“terms and conditions” governing residential contracts and stated that the “terms and conditions”
12

constitute the customers’ contracts. Frontier does not provide information regarding: (1) the
“terms and conditions” governing the contracts that may have existed prior to the current
version, (2) when was the last time the “terms and conditions” were updated, or (3) how often
the “terms and conditions” are updated.
Accordingly, the Office requests the Commission order Frontier to fully and completely
answer Request 2.1 to clearly identify preexisting terms and conditions and identify when and
how the terms and conditions were updated.
(7) Discovery Requests 2.3 and 2.4.
Request number 2.3 asked for copies of all versions of small business contracts and
“terms and conditions” from 2012 to the present. Request number 2.4 asks for copies of all
versions of business contracts, if Frontier does not have contracts specifically for small business.
See Discovery Requests, Exhibit B. Frontier provided links to the current business “terms and
conditions” and “previous” “terms and conditions.” Id.
However, Frontier does not state when the “terms and conditions” were updated or
whether these two versions are the only versions that cover the requested time period, from 2012
to the present. Frontier also does not state that it does not have contracts specifically for small
business although that is what its answer to Requests to 2.3 and 2.4 suggests.
Accordingly, the Office requests the Commission order Frontier to fully and completely
answer Discovery Request 2.3 and 2.4 and expressly state that it does, or does not, have “terms
and conditions” for small business.
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ORDER
For the reasons delineated above, the Commission should issue an Order requiring
Frontier:
1.

To fully and completely respond to Discovery Requests; 2.1; 2.3; 2.4; 2.5(a), (b),
(c) and (d); 2.6; 2.7 (a), (b) and (c); 2.8 (a), (b) and (c); and 2.13.

2.

In responding to Discovery Request 2.1, to clearly identify preexisting terms and
conditions and identify when and how the terms and conditions were updated.

3.

In responding to Discovery Requests 2.3 and 2.4, to clearly state that it does, or
does not, have “terms and conditions” for small business.

4.

In responding to Discovery Requests 2.5 (a), (b), (c) and (d) to unambiguously
answer the question of whether the limitation of liability language in its “terms and
conditions” is consistent with the limitation of liability language in its tariff and
then, either explain how the terms are consistent, or, given Frontier’s claim that the
“terms and conditions” language governs over the tariff language, how Frontier can
avoid its approved tariff language by issuing conflicting contract language.

5.

In responding to Discovery Request 2.6, to provide a copy of the description of its
inspection and testing program that it is required to have on file with the
Commission or admit that it is not in compliance with Utah Admin. Code r. 746340-5.C.

6.

In responding to Discovery Request 2.7 (a), (b) and (c) to produce all trouble
reports in its possession including trouble reports that are archived, in an Excel
worksheet, clearly state that the information provided is the best and most accurate
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information available, give an explanation for the zip codes from outside of Utah
and to Identify which codes identify small business, if any.
7.

In responding to Discovery Request 2.8 (a), (b) and (c) to require Frontier to either
unambiguously state that Mr. Giles testimony is false and state that the trouble
reports provided by Frontier include complaints from all sources or admit that it is
not in compliance with Utah Admin. Code r. 746-340-5 B and to fully and
completely answer the requests.

8.

In responding to Discovery Request 2.13, to fully and completely answer the
requests.
CONCLUSION

For the reasons delineated above, the Office requests the Commission issue the above
proposed Order.
Respectfully submitted, October 1, 2019.
/s/ Robert J. Moore
Robert J. Moore
Attorney for the Office of Consumer Services
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The undersigned Robert J. Moore hereby declares, under penalty of perjury, that
he is the attorney for the Office of Consumers Services in the above captioned matter, has
personal knowledge of the facts set out below and if called as a witness would testify to
the same.
1.

On August 1, 2019, the Office served its Second Set of Data Request on

Citizens Telecommunications Company of Utah d/b/a Frontier Communications of Utah
(“Frontier”).

2.

Pursuant to the Public Service Commission of Utah’s (“Commission”) July

19, 2019, Scheduling Order and Notice of Status and Scheduling Conference, the answers
for the discovery request were due in ten days or best efforts.
3.

On August 14th, two days after the discovery responses were due, the Office

emailed and called Frontier regarding the overdue responses but were unable to reach
Frontier’s counsel.
4.

On August 15th, after additional emails and phone calls, Frontier contacted

the Office and requested additional time to answer the requests and the Office agreed to
granting Frontier until August 19th to answer.
5.

On August 19th Frontier provided answers to the Second Set of Data requests

but these responses were grossly insufficient.
6.

On September 3rd, the Office emailed Frontier an extensive Meet and Confer

Letter, setting out the deficiencies in the responses, identifying what Frontier need to do
to comply with the discovery requests and notifying Frontier that the Office will be
contacting Frontier to schedule a phone conference to attempt to resolve the discovery
dispute.
7.

Prior to the scheduled date of the phone conference, Frontier contacted the

Office requesting that the conference be postponed until September 11th and the Office
agreed to the postponement.
8.

On September 11th, the Office and Frontier conducted a Meet and Confer

telephone conference.
9.

The parties were unable to resolve the majority of the discovery disputes

during the Meet and Confer phone conference, although Frontier did state that it planned
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to supplement some discovery answers in the next week, the week of Monday September
16th through Friday the 20th.
10. As of the date of this filing, Frontier has not supplemented its discovery
responses.
11. I have been in communication with the Commission staff and the Utah
Division of Public Utilities and these communications have not identified any attempt by
Frontier to comply with Utah Admin. Code r. 746-340-5.C and file with the Commission
the required “description of its inspection and testing program.”
I declare under criminal penalty of the State of Utah that the forgoing is true and
correct.
Signed on the 30th day of September, 2019, at Salt Lake City, Utah.
/s/ Robert J. Moore
Robert J. Moore
Attorney for the Office of Consumer Services
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