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Andrew D. Lipman 
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Counsel for Cincinnati Bell Inc. and CBTS Technology Solutions LLC 
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BEFORE THE 
NEW YORK PUBLIC SERVICE COMMISSION 

 
Joint Petition of  
 
Red Fiber Parent LLC, 
Cincinnati Bell Inc., and  
CBTS Technology Solutions LLC  
 
for Approval (1) of the Proposed Transfer of 
Indirect Control of CBTS Technology Solutions 
LLC to Red Fiber Parent LLC and (2) for CBTS 
Technology Solutions LLC to Participate in 
Certain Financing Arrangements  

Matter/Case No. _______ 

JOINT PETITION 

Red Fiber Parent LLC (“Red Fiber Parent” or “Transferee”), Cincinnati Bell Inc. 

(“Cincinnati Bell” or “Transferor”), and CBTS Technology Solutions LLC (“CBTS”) 

(collectively, the “Petitioners”), by undersigned representatives and pursuant to New York Public 

Service Law §§ 99, 100, and 101, and the regulations of the Commission, request approval (1) 

for the transfer of indirect control of CBTS to Transferee, and (2) for CBTS to participate in certain 

Financing Arrangements (as defined below). 

Petitioners provide the following information in support of their Petition:  

I. Description of the Petitioners 

A. Red Fiber Parent LLC 

Red Fiber Parent is a Delaware limited liability company that has been established as an 

acquisition vehicle for purposes of this transaction.1  At closing of the Transaction (defined below), 

Red Fiber Parent will be majority owned indirectly by MIP V (FCC) AIV, L.P., a Delaware limited 

partnership (“MIP V”), a fund managed by a member of  Macquarie Infrastructure and Real Assets 

                                                      
1 Pursuant to 16 N.Y.C.R.R. § 17.2, Certificates of Formation or Incorporation for Red 

Fiber Parent LLC, Cincinnati Bell Inc., and CBTS Technology Solutions LLC are provided in 
Exhibit A. 
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(“MIRA”).  MIRA is a global alternative asset manager with extensive experience in investing in 

the communications infrastructure industry.  For more than two decades, MIRA has partnered with 

investors, governments, and communities to manage, develop, and enhance assets relied on by 

more than 100 million people each day.  As of March 31, 2020, MIRA had $136.95 billion in 

assets under management (based on proportionate enterprise value), of which $107.9 billion were 

invested in infrastructure assets.  MIRA’s ultimate parent is Macquarie Group Limited (“MGL”), 

a publicly traded company incorporated in Australia.  MGL is a diversified financial group 

providing clients with asset management and finance, banking, advisory and risk and capital 

solutions across debt, equity and commodities. 

At closing of the Transaction, Red Fiber Parent will also be minority owned indirectly by 

(i) certain alternative investment vehicles managed by the Private Equity Group of Ares 

Management Corporation (“Ares Management”) and (ii) Retail Employees Superannuation Trust 

(“REST”), an Australian superannuation fund managed by Retail Employees Superannuation Pty 

Limited (“Rest Trustee”), as trustee of the fund.2 

Ares Management is a global alternative investment manager operating three integrated 

businesses across Credit, Private Equity, and Real Estate.  Ares Management’s global platform 

had $149 billion of assets under management as of March 31, 2020 and employs approximately 

1,200 employees in over 20 offices in more than 10 countries.  The interests in Red Fiber Parent 

indirectly held by Ares Management will be held by (i) alternative investment vehicles (the “SSF 

AIVs”) controlled by ASSF Management IV, L.P., a Delaware limited partnership (“SSF IV”), as 

the general partner of the SSF AIVs and (ii) alternative investment vehicles (the “ASOF AIVs,” 

                                                      
2  A superannuation fund is a form of regulated pension plan established under Australian 

law where the employer makes statutory contributions on behalf of its employees to provide for 
the employees’ retirement, where contributions to the fund, earnings on fund investments, and 
withdrawals from the fund may attract certain tax concessions. 
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and together with the SSF AIVs, the “Ares AIVs”) controlled by ASOF Management, L.P., a 

Delaware limited partnership (“ASOF,” and together with SSF IV, “Ares”), as the general partner 

of the ASOF AIVs. 

REST is a widely held Australian public offer pension fund managing over AUD 52 billion 

(USD $36 billion) on behalf of approximately 1.7 million members.  REST’s indirect interest in 

Red Fiber Parent will be held by Rest Nominees No. 2 Pty Ltd as trustee for the REST US 

Infrastructure No. 2 Trust (“Rest Immediate Entity”).  The Rest Immediate Entity is a special 

purpose investment vehicle whose sole beneficiary is REST Nominees No. 1 Pty Ltd as trustee for 

REST International Infrastructure Investments Holding Trust (“Rest Intermediate Entity”).  The 

sole beneficiary of the Rest Intermediate Entity is REST, which is managed by the Rest Trustee, 

in its capacity as the trustee of REST.  

B. Cincinnati Bell Inc. and CBTS Technology Solutions LLC 

CBTS is a Delaware limited liability company, with its principal business address at 221 

East 4th Street, 103-1080, Cincinnati, OH 45201.  In New York, CBTS is authorized to provide 

long distance and local exchange telecommunications services pursuant to a Certificate of Public 

Convenience and Necessity (“CPCN”) granted in Case No. 04-C-0107 on April 5, 2004 for long 

distance services, and in Case No. 09-01905 on October 1, 2009 amending the CPCN to include 

local exchange services.3 

CBTS is an indirect wholly owned subsidiary of Cincinnati Bell (NYSE:CBB), an Ohio 

corporation.  Cincinnati Bell is a publicly traded company, trading under the ticker symbol CBB 

on the New York  Stock Exchange.  Through its various subsidiaries, Cincinnati Bell provides 

                                                      
3  The CPCN was originally issued to Cincinnati Bell Any Distance Inc. (“CBAD” or 

“Company”). The Commission approved the change in name to CBTS Technology Solutions LLC 
in 2018. See In the Matter of the Adoption of Cincinnati Bell Any Distance Inc. to Change Name 
to CBTS Technology Solutions LLC, Matter No. 17-02493, Adoption Approval Letter (February 
9, 2018). 
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high-speed data, video and voice solutions to residential customers and businesses over an 

expanding fiber network and legacy copper network. More detail about Cincinnati Bell can be 

found at www.cincinnatibell.com. 

II. Designated Contacts 

Questions, correspondence or other communications concerning this filing should be 

directed to: 

For Transferor and CBTS to: 
 

Andrew D. Lipman 
Joshua M. Bobeck 
Danielle Burt 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Ave., N.W. 
Washington, DC 20004-2541 
Tel:  202-739-3000 
Fax: 202-739-3001 
andrew.lipman@morganlewis.com  
joshua.bobeck@morganlewis.com 
danielle.burt@morganlewis.com 
 

With a copy to: 
 
Theodore W. Heckmann 
Senior Director – Regulatory & Government 
Affairs 
CBTS Technology Solutions LLC 
221 East Fourth Street 
Cincinnati, OH  45202 
Tel: 513-397-1375 
Fax: 513-421-1367 
ted.heckmann@cinbell.com 
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For Red Fiber Parent to: 
 
James H. Barker 
Elizabeth R. Park 
Alexander L. Stout 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Tel: 202-637-2200 
Fax: 202-637-2201 
james.barker@lw.com 
elizabeth.park@lw.com 
alexander.stout@lw.com  
 

With a copy to: 
 

Anton Moldan 
Red Fiber Parent LLC 
c/o Macquarie Infrastructure and Real Assets 
125 W. 55th Street, Level 15 
New York, NY 10019 
Tel: 212-231-6125 
miralegalnotices@macquarie.com 
anton.moldan@macquarie.com  
 
Evan Hoole 
c/o Ares Management LLC 
2000 Avenue of the Stars, 12th Floor 
Los Angeles, CA 90067 
Tel: 310-201-4116 
ehoole@aresmgt.com 

 
Tyson May 
c/o Rest Superannuation 
Level 31, 140 William Street 
Melbourne, Victoria  3000 
AUSTRALIA 
Tel: +61 427-878-713 
notices@superinvestment.com.au 
infrastructure.reporting@superinvestment.com.au 
tmay@superinvestment.com.au 
 

III. Description of the Transaction 

Pursuant to the Agreement and Plan of Merger (the “Agreement”), dated March 13, 2020, 

among Red Fiber Parent, RF Merger Sub Inc. (“Merger Sub”), and Cincinnati Bell, Merger Sub 

will merge with and into Cincinnati Bell (the “Transaction”), and, as a result of such merger, Red 

Fiber Parent will acquire all of the outstanding shares of common stock of Cincinnati Bell, which 

shares will be converted into the right to receive $15.50 in cash at closing of the Transaction.4 

                                                      
4  On May 7, 2020, at a virtual special meeting, Cincinnati Bell’s shareholders approved 

the Transaction and all related proposals. For further details please see 
https://d18rn0p25nwr6d.cloudfront.net/CIK-0000716133/451aab4d-c329-4118-b36a-
9be39271f976.pdf. 
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 Merger Sub, an Ohio corporation formed for the purposes of the Transaction, is a direct, 

wholly owned subsidiary of Red Fiber Parent, a Delaware limited liability company.  More 

specifically, upon closing of the Transaction, Merger Sub will merge with and into Cincinnati Bell, 

whereupon the separate existence of Merger Sub will cease to exist and Cincinnati Bell will be the 

surviving corporation in the merger.  Cincinnati Bell will then be a direct wholly owned subsidiary 

of Red Fiber Parent.  As a result of the Transaction, the Licensees will become indirect subsidiaries 

of Red Fiber Parent.  The corporate structure of Cincinnati Bell will otherwise not change. 

Following the proposed Transaction, Red Fiber Parent will own directly 100% of the stock 

of Cincinnati Bell.  The sole member of Red Fiber Parent is RF Topco LLC (“TopCo”), a Delaware 

limited liability company formed at the direction of MIP V.  The sole member of TopCo is Red 

Fiber Holdings LLC (“RF Holdings”), a Delaware limited liability company.  At the closing of the 

Transaction, RF Holdings will be majority owned indirectly by MIP V, which is an unlisted closed-

end infrastructure investment fund managed by a member of MIRA as described above.  RF 

Holdings will also be minority owned indirectly by (i) the Ares AIVs, and (ii) a trust established 

by and ultimately controlled by REST. 

At the closing of the Transaction, the Ares AIVs (in the aggregate) and Rest Immediate 

Entity are expected to own, respectively, approximately 21.2% and 17.3% of the membership 

interests in RF Holdings, while MIP V will hold the remaining 61.5%.  The respective expected 

membership interests owned at closing of the Transaction by MIP V, the Ares AIVs, and Rest 

Immediate Entity may be subject to change prior to or shortly after closing of the Transaction 

based on additional equity investment by these entities.  

Additionally, passive investors will hold indirect equity interests through limited 

partnership interests in MIP V (or an affiliate entity) or the Ares AIVs, or membership interests in 

REST.  These passive investors will each hold indirect interests of less than 10% in Red Fiber 
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Parent.  Passive investors holding indirect equity interests through limited partnership interests 

will have usual and customary minority investor rights and protections, but will have no voting or 

control rights regarding Red Fiber Parent, Cincinnati Bell, or CBTS.5  Passive investors holding 

membership interests in REST will also have no voting or control rights regarding Red Fiber 

Parent, Cincinnati Bell, or CBTS.   

 For the Commission’s reference, diagrams depicting the pre- and post-Transaction 

corporate ownership structures are provided in Exhibit B.  The Agreement is provided in Exhibit 

C. 

IV. Description of the Financing Arrangements 

 Upon completion of the Transaction, CBTS will participate in certain financing 

arrangements as follows: (a) Red Fiber Parent, Cincinnati Bell, CBTS, and certain other 

subsidiaries of Cincinnati Bell will enter into (i) a senior secured revolving credit facility in an 

aggregate principal amount of up to $250.0 million (as amended, restated, amended and restated 

or otherwise modified from time to time, the “Opco Revolving Credit Facility”) and (ii) a senior 

secured term loan credit facility in an aggregate principal amount of up to $375.0 million (as 

amended, restated, amended and restated or otherwise modified from time to time, the “Opco Term 

Loan Credit Facility” and, together with the Opco Revolving Credit Facility, the “Opco Credit 

Facilities”) and (b) Red Fiber Parent, Cincinnati Bell, and CBTS may enter into one or more 

potential additional credit facilities or other indebtedness, in each case, permitted under the Opco 

                                                      
5 Pursuant to 16 N.Y.C.R.R. § 3.1, the Petitioners state that in addition to seeking the 

approval of the Commission for the transfer of the New York telecommunications authorizations 
held by CBTS, the Petitioners are seeking approval for the Transaction from the United States 
Department of Justice and the Federal Communications Commission.  The Petitioners also are in 
the process of obtaining the necessary regulatory approvals of the Transaction in the appropriate 
state jurisdictions from the state utilities regulators in California, Colorado, Georgia, Hawaii, 
Indiana, Kentucky, Louisiana, Maryland, Minnesota, Mississippi, Ohio, Pennsylvania, Texas, 
Utah, Virginia, and West Virginia.  In several other states, the Petitioners are or will be providing 
notice of the Transaction to state regulatory bodies. 
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Credit Facilities in an aggregate principal amount of up to approximately $227.0 million (any such 

additional credit facility, an “Additional Credit Facility” and, together with the Opco Credit 

Facilities, collectively, the “New Financing Arrangements”).  Further, CBTS may participate in 

the obligations in respect of (i) the existing 7.25% Senior Notes due 2023 (the “2023 Notes”) of 

Cincinnati Bell in an aggregate principal amount equal to $22.3 million, which will be secured on 

an equal and ratable basis with the collateral granted by Cincinnati Bell, but not its subsidiaries, 

that secures the Opco Credit Facilities, (ii) the existing 7.000% Senior Notes due 2024 (the “2024 

Notes”) and the 8.000% Senior Notes due 2025 (the “2025 Notes” and, together with the 2023 

Notes and the 2024 Notes, the “Cincinnati Bell Notes”) of Cincinnati Bell in an aggregate principal 

amount equal to $975.0 million, which will be secured on an equal and ratable basis with the 

collateral granted by Cincinnati Bell that secures the Opco Credit Facilities and (iii) the existing 

6.30% Senior Notes due 2028 (the “CBT Notes” and, together with the Cincinnati Bell Notes, the 

“Existing Notes”) of Cincinnati Bell’s subsidiary Cincinnati Bell Telephone Company LLC in an 

aggregate principal amount equal to $88.0 million, which will be secured on an equal and ratable 

basis with the collateral granted by Cincinnati Bell Telephone Company LLC that secures the 

Opco Credit Facilities. The aggregate principal amount of the New Financing Arrangements, when 

aggregated with the principal amount of the Existing Notes (collectively, the “Financing 

Arrangements”) may total up to approximately $2.0 billion and, in addition to providing financing 

for the Transaction, the New Financing Arrangements will provide sufficient operational and 

financial flexibility to enable Red Fiber Parent, Cincinnati Bell, CBTS, and certain other 

subsidiaries of Cincinnati Bell to (i) respond to market conditions and requirements and (ii) 

respond to future acquisition and other business opportunities.  The terms of the Financing 

Arrangements generally will be consistent with the terms outlined below:  
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New Financing Arrangements: 

Amount: An aggregate principal amount of up to approximately $852.0 million. 

Borrowers: Merger Sub (and after closing of the Transaction, Cincinnati Bell as the 
surviving corporation) will be the borrower under the Opco Credit Facilities.  Additional 
Credit Facilities may be incurred by Cincinnati Bell or one or more of its subsidiaries.  To 
maintain flexibility, authority is sought for CBTS to be a borrower or a co-borrower under 
the New Financing Arrangements. 

Guarantors:  The Opco Credit Facilities will be guaranteed by Red Fiber Parent and each 
direct or indirect wholly owned material U.S. subsidiary of Cincinnati Bell, including 
CBTS (collectively, the “Opco Guarantors”), subject to limitations and exclusions usual 
and customary for similar facilities.  Additional Credit Facilities may be guaranteed by one 
or more of the Opco Guarantors, Cincinnati Bell and their respective subsidiaries 
(collectively, the “Additional Credit Facility Guarantors”).  To maintain flexibility, 
authority is sought for CBTS to be a guarantor under the New Financing Arrangements. 

Debt Instruments: The Opco Credit Facilities will consist of a revolving credit facility 
(including, but not limited to, letters of credit and swing line credit facility), a term loan 
credit facility and/or any existing notes or debentures previously issued by Cincinnati Bell 
and its subsidiaries that may remain in place after the closing of the Transaction.  
Additional Credit Facilities may be in one or more of the following forms of debt 
instruments: revolving credit facilities, term loan facilities, notes or debentures (including 
notes convertible into equity and private notes that may be exchanged for public notes), or 
other indebtedness arrangements permitted (or not restricted) by the terms of the Opco 
Credit Facilities at the time, or a combination thereof.  

Security: The Opco Credit Facilities will be secured by a pledge of all the capital stock of 
Cincinnati Bell owned by Red Fiber Parent, pledges of all of the assets of Cincinnati Bell 
and the Opco Guarantors including CBTS (other than Red Fiber Parent), and pledges of all 
capital stock of each direct, wholly owned material restricted subsidiary owned by 
Cincinnati Bell and each Opco Guarantor (including CBTS), in each case, subject to 
limitations and exclusions usual and customary for similar facilities.  Additional Credit 
Facilities may be secured from time to time by assets of, or equity issued by, one or more 
of the Additional Credit Facility Guarantors, which shall be determined based on current 
market conditions at the time of incurrence thereof.   

Other Provisions: The rates, terms and conditions, maturity dates, dates of issuance, 
security, and type of debt instrument(s) will be determined by market conditions and 
lenders’ requirements at the time of each issuance. 

Purpose: Proceeds of the Opco Credit Facilities will be used to (i) finance, in part, the 
Transaction, (ii) refinance indebtedness of Cincinnati Bell under its existing U.S. working 
capital credit facility, its existing receivables financing facility, and, if applicable, certain 
of its other existing indebtedness (collectively, the “Refinancing”), (iii) pay the fees, costs, 
and expenses related to the Transaction and the Refinancing, and (iv) fund working capital 
and other general corporate purposes.  Proceeds of Additional Credit Facilities will be used 
for any corporate purpose permitted pursuant to the terms thereof. 



 

 10  

Existing Notes: 

Amount: An aggregate principal amount of up to approximately $1.086 billion. 

Terms: The terms of the Existing Notes are as described in the relevant Indentures 
(including any Supplemental Indentures) that Cincinnati Bell has filed with the SEC.   
 
Security: The Existing Notes shall be secured on an equal and ratable basis with the Opco 
Credit Facilities (i) with respect to the 2023 Notes, with the collateral granted by Cincinnati 
Bell (but not its subsidiaries), (ii) with respect to the 2024 Notes and the 2025 Notes, with 
the collateral granted by Cincinnati Bell (and certain of its subsidiaries, which may, in any 
event, include CBTS) and (iii) with respect to the CBT Notes, with the collateral granted 
by Cincinnati Bell Telephone Company LLC.6  To maintain flexibility, authority is sought 
for CBTS to be a guarantor and to pledge all its assets in support of the Existing Notes, as 
the same may be extended or otherwise modified from time to time.  
 
CBTS will participate, upon completion of the Transaction, in the Opco Credit Facilities 

up to the aggregate principal amount thereof and thereby incur debt, as a guarantor for the Opco 

Credit Facilities and the Existing Notes, and pledge its assets as security for the Opco Credit 

Facilities and the Existing Notes with terms materially consistent with those outlined above.     

V. Public Interest Considerations 

Petitioners submit that the Transaction is in the public interest.  Red Fiber Parent and its 

owners are managerially, technically, and financially well-qualified to complete the Transaction 

and assume indirect ownership and control of CBTS, which will continue to be a subsidiary of 

Cincinnati Bell under the ownership of Red Fiber Parent.  CBTS is expected to continue to be 

managed and operated by the same officers and key personnel.  CBTS will continue to have the 

managerial, technical, and financial qualifications to provide high quality telecommunications 

services to customers in New York.  Cincinnati Bell’s existing management team would be 

supplemented with the managerial capabilities and resources of Red Fiber Parent and its owners.  

MIRA and its affiliates are experienced asset managers and operators of comparable companies 

                                                      
6  See e.g., 

https://www.sec.gov/ix?doc=/Archives/edgar/data/716133/000156459020019303/cbb-
10ka_20191231.htm at p. 48.  
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with a focus on utilities and energy, transportation, and communications infrastructure in the U.S. 

and globally.  Through its predecessor funds, MIRA has held investments in various 

communications infrastructure and utilities companies, and will be able to leverage its considerable 

track-record to effectively manage the investment in Cincinnati Bell. 

The Transaction will strengthen the financial position of the Cincinnati Bell enterprise as 

a whole by providing access to capital from new funding sources, and enabling accelerated 

investment in the company’s strategic products that is not presently available to Cincinnati Bell as 

a standalone company.  The Transaction is expected to allow the enterprise to drive growth and 

maximize value over the long term.  With the substantial financial resources of the investors in 

Red Fiber Parent, Cincinnati Bell and CBTS will be better positioned to deliver next generation, 

integrated communications for its customers.  The financial, management, and other resources 

made available to Cincinnati Bell and CBTS will enhance its networks and services to the benefit 

of their customers. 

The Transaction is structured only as a change of ownership at the holding company level 

and will not affect any of the operations or legal identity of CBTS.  The proposed Transaction will 

not result in a change of carrier for any customers or any assignment of existing Commission 

authorizations.  Further, Red Fiber Parent has no immediate plans to change CBTS’s current rates 

or terms and conditions of services in connection with the Transaction.  Therefore, the Transaction 

will be seamless to customers, as they will not experience any immediate changes in services, or 

rates, terms and conditions of service.  Any future changes will be executed with careful planning 

and implementation in the normal course of business operations. 

Further, there will be no need to change any billing systems or operational support systems 

before closing the Transaction.  Since no system cutovers are required upon implementation of the 

combination, CBTS’s existing customer-facing systems will remain in place after the closing.  Any 



 

 12  

future information technology upgrades to Cincinnati Bell’s systems will be executed with careful 

planning and execution in the normal course of business operations.   

Approval of the Financing Arrangements will serve the public interest in promoting 

competition among telecommunications carriers by providing Cincinnati Bell and its current and 

future operating subsidiaries, including CBTS, with access to greater financial resources that will 

allow them to become more effective competitors.  The Financing Arrangements will be used to 

provide financing for the Transaction, and will provide sufficient operational and financial 

flexibility to enable Red Fiber Parent, Cincinnati Bell, CBTS, and certain other subsidiaries of 

Cincinnati Bell to respond to market conditions and requirements and to respond to future 

acquisition and other business opportunities.  The Financing Arrangements are necessary and 

appropriate, are consistent with the performance by CBTS of its services to the public, and will 

not impair its ability to perform such services and will promote its corporate purposes.  The 

Financing Arrangements will have no adverse impact on the customers of CBTS and will not 

disrupt service or cause customer confusion or inconvenience. 

VI. Conclusion 

For the foregoing reasons, Petitioners submit that the public interest, convenience, and 

necessity would be furthered by grant of this Petition. 

Respectfully submitted, 
 

 
/s/ James H. Barker  /s/ Andrew D. Lipman  
James H. Barker 
Elizabeth R. Park 
Alexander L. Stout 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, D.C. 20004-1304 
Tel: 202-637-2200 
Fax: 202-637-2201 
james.barker@lw.com 

Andrew D. Lipman 
Joshua M. Bobeck 
Danielle Burt 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Ave., N.W. 
Washington, DC 20004-2541 
Tel:  202-739-3000 
Fax: 202-739-3001 
andrew.lipman@morganlewis.com  
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elizabeth.park@lw.com 
alexander.stout@lw.com 
 
 
Counsel for Red Fiber Parent LLC 

joshua.bobeck@morganlewis.com 
danielle.burt@morganlewis.com 
 

 
Counsel for Cincinnati Bell and CBTS  

 
Dated: July 10, 2020 



 

 

EXHIBIT A 

Certificate of Formation for Red Fiber Parent LLC 



Delaware
The First State

Page 1

                  

7874044   8100 Authentication: 202478888
SR# 20201665437 Date: 02-27-20
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORMATION OF “RED FIBER PARENT LLC”, 

FILED IN THIS OFFICE ON THE TWENTY-SEVENTH DAY OF FEBRUARY, 

A.D. 2020, AT 5:45 O`CLOCK P.M.    



State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 05:45 PM 02127/2020 
FILED 05:45 PM 02/27/2020 

SR 20201665437 - File Number 7874044 

CERTIFICATE OF FORMATION 

OF 

RED FIBER PARENT LLC 

This Certificate of Formation of Red Fiber Parent LLC (the "Company"), dated as 
of February 27, 2020, is being duly executed and filed by John H. Kim, as an authorized person, 
to form a limited liability company under the Delaware Limited Liability Company Act (6 Del. 
C. §§ 18-101, et~.). 

FIRST. The name of the limited liability company formed hereby is Red Fiber 
Parent LLC. 

SECOND. The address of the registered office of the Company in the State of 
Delaware is c/o The Corporation Trust Company, 1209 Orange Street, New Castle County, 
Wilmington, Delaware 19801. 

THIRD. The name and address of the registered agent for service of process on 
the Company in the State of Delaware is The Corporation Trust Company, 1209 Orange Street, 
New Castle County, Wilmington, Delaware 19801. 

IN WITNESS WHEREOF, the undersigned has executed this Certifi cate of 
Formation as of the date first above written. 

-~#~~ 
Name: John H. Kim 
Title: Authorized Person 



 

 

Certificate of Incorporation for Cincinnati Bell Inc. 



Page 1

200812200954Doc ID -->

I 11111111111111111111111111111111111111111 IIIII IIIII IIIII IIIII IIII IIII 
DATE: DOCUMENT ID DESCRIPTION 
05/0112008 200812200954 DOMESTIC/AMENDMENT TO 

ARTICLES (AMO) 

Receipt 

FILING 
50.00 

EXPED PENAL TY 
100.00 .00 

This is not a bill. Please do not remit payment. 

FROST BROWN & TODD 

10 W. BROAD ST., STE 2300 
COLUMBUS, OH 43215 

ST ATE OF ·oHIO 
CERTIFICATE 

Ohio Secretary of State, Jennifer Brunner 

608095 

CERT 
.00 

It is hereby certified that the Secretary of State of Ohio has custody of the business records for 

CINCINNATI BELL INC. 

and, that said business records show the filing and recording of: 

Document(s) 

DOMESTIC/AMENDMENT TO ARTICLES 

l United States of America 
State of Ohio 

Office of the Secretary of State 
···------------ . -------------------· 

Document No(s): 

200812200954 

Witness my hand and the seal of 
the Secretary of State at Columbus, 
Ohio this 29th day of April, AD. 
2008. 

5r .. ;,.. r&,.. ••• 
Ohio Secretary of State 

COPY 
.00 
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200812200954Doc ID -->

www.aos.state.ottus 

Prescribed by: 
The Ohio, Secretary of State 

Central Ohio: (614) 466-3910 

Toll Free: 1-877-SOS-FILE (l-877-767-3453) 

e-mai: busserv@ws.state.oh.us 

Expedite thl& Form: ,,..., o .. 1 

~il'~&n;,~.,~~li~d4~1'g':,,i:(. 

eves PO Box 1390 
Columbus, OH 43218 

-Aequlnt. 1n addition.al fee at S100..o(~:':?. 

0No 
PO Box 1329 
Columbus, OH 43216 

Certificate of Amendment by Directors 
or lncorporators to Articles 

(Domestic) 
Filing Fee $50.00 

j2)0Amendment by lncorporators 
Ol3·AMDD! DAmended b lnco rators (r24-AMD1) 

Co-motet• the general Information In this section for the bo" checked above. I 

Name of Corporation Cincinnati Bell Inc. 

Charter Number 608095 

0 Please chetk lf add!tlonal ,provisi.ons attached hereto are incorporated heren and made a vart of th6Se artides ot organtzation. 

Come let& the •nfomtiltiCtft In this sectron H box Ut la checkOO. I 

Name and Title of Officer Chrlstaeher J. WIison VP, General Counsel & Sec. 
(name) (title) 

(CHECK ONLY ONE (1) BOX) 
[2] A meeting of the directors was duly called and held on Aoril 25, 2008 

(Dale) 

0 lnan writing signed by all lhe Directors pursuant to section 1701.54 of the ORC 

The following reaolutlon was adopted pursuant to section - 1701.72(8) oltheORC: 
(lnaert proper para,graph number) 

RESOLVED, That the Board of Dlrecton, herebv adoct& th& Amended and Restated Articles lo 

consolidate the orlalnal articles. amended anicles and all adooted amendments and fllinas that are in 

foree at such tlme, which adootion is effec:ttve uoon the effectiveness of the amendments to the Restated 

Arnended Artk:les of lncorooration, as amended, of the rcnmnration that were adoDted bv tM shareholders 

at the 2008 Annual Moetino (uoon fiina such amendments with the Secretarv of Slate ol Ohio) 

540 Fage1of2 

: ,' 

_.J 
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Comritete ltle ~nfonnatlon In 'thls aactlon II box (2) Is checked. I 

w~. lhe undersigned, being all of the incorporators of the aboVe named corporation, do certify that the subscriptions 
to shares ha..,e not been received and the initial directOfs are not named in the ariticles. We hereby ha\le elected to 
amend the articles as. follow$: 

REQUIRED 
Must be authenticated (signed) 
by an authorized representative 

(Seo lnstnictions) 

540 

I~.~ 
AuthoriZedRep niative 

Christopher J. Wilson 
(PrifflName) 

Vice President, General Counsel and 

Secretary 

Authorized Representalive 

(Print Name) 

Authorized Representative 

(Print Name) 

Pai:,e 2 of2 

.z 2 
l 

Date 

Da1e 

Da1e 

2008 

t.Nt Revised: M.ty 2002' 



Page 4

200812200954Doc ID -->

AMENDED AND RESTATED ARTICLES OF INCORPORATION 
OF 

CINCINNATI BELL INC. 

FIRST: The name of the corporation is Cincinnati Bell Inc. 

SECOND: The place in Ohio where its principal office is located is Cincinnati, Hamilton 
County. 

THIRD: The purpose for which the corporation is formed is to engage in any lawful act 
or activity for which corporations may be formed under Sections 1701.01 to 1701.98, inclusive, 
of the Ohio Revised Code. 

FOURTH: The number of shares that the corporation is authorized to have outstanding is 
480,000,000 common shares, $.01 par value (classified as "Common Shares"), 1,357,299 voting 
preferred shares without par value (classified as "Voting Preferred Shares") and 1,000,000 non­
voting preferred shares without par value (classified as "Non-Voting Preferred Shares"). The 
preferred shares of both classes are collectively referred to herein as "Preferred Shares." The 
express terms of the shares of each of such classes are as follows: 

l . Preferred Shares may be issued from time to time in one or more series. All 
Preferred Shares ofall series shall rank equally and be identical in all respects except that 
only Voting Preferred Shares shall be voting shares and except that the board of directors 
is authorized to adopt amendments to the Amended Articles in respect of any unissued or 
treasury Preferred Shares and thereby to fix or change, to the full extent now or hereafter 
permitted by the laws of Ohio, the division of such shares into series and the designation 
and authorized number of shares of each series and, subject to the provisions of this 
Article Fourth, the relative rights, preferences and limitations of each series and the 
variations in such rights, preferences and limitations as between series and specifically is 
authorized to fix or change with respect to each series: 

(a) the dividend rate on the shares of such series, the dates of payment of 
such dividends, and the date or dates from which such dividends shall be 
cumulative; 

(b) the times when, the prices at which, and all other terms and conditions 
upon which, shares of such series shall be redeemable; 

(c) the amounts which the holders of shares of such series shall be entitled 
to receive upon the liquidation, dissolution or winding up of the corporation, 
which amounts may vary depending on whether such liquidation, dissolution or 
winding up is voluntary or involuntary and, if voluntary, may vary at different 
dates; 

( d) whether or not the shares of such series shall be subject to the 
operation of a purchase, retirement or sinking fund and, if so, the extent to and 
manner in which such purchase, retirement or sinking fund shall be applied to the 
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purchase or redemption of the shares of such series for retirement or for other 
corporate purposes and the terms and provisions relative to the operation of such 
fund or funds; 

(e) whether or not the shares of such series shall be convertible into or 
exchangeable for shares of any other class or series and, if so, the price or prices 
or the rate or rates of conversion or exchange and the method, if any, of adjusting 
the same; 

(f) the restrictions, if any, upon the payment of dividends or making of 
other distributions on, and upon the purchase or other acquisition of, Common 
Shares; 

(g) the restrictions, if any, upon the creation of indebtedness, and the 
restrictions, if any, upon the issue of shares of such series or of any additional 
shares ranking on a parity with or prior to the shares of such series in addition to 
the restrictions provided for in this Article Fourth; and 

(h) such other rights, preferences and limitations as shall not be 
inconsistent with this Article Fourth. 

All shares of any particular series shall rank equally and be identical in all respects except that 
shares of any one series issued at different times may differ as to the date from which dividends 
shall be cumulative. 

2. Dividends on Preferred Shares of each series shall be cumulative from the date 
or dates fixed with respect to such series and shall he paid or declared or set apart for 
payment for all past dividend periods and for the current dividend period before any 
dividends (other than dividends payable in Common Shares) shall be declared or paid or 
set apart for payment on Common Shares. Whenever, at any time, full cumulative 
dividends for all past dividend periods and for the current dividend period shall have been 
paid or declared and set apart for payment on all then outstanding Preferred Shares and 
all requirements with respect to any purchase, retirement or sinking fund or funds for all 
series of Preferred Shares shall have been complied with, the board of directors may 
declare dividends on Common Shares, and Preferred Shares shall not be entitled to share 
therein. 

3. Upon any liquidation, dissolution or winding up of the corporation, the holders 
of Preferred Shares of each series shall be entitled to receive the amounts to which such 
holders are entitled as fixed with respect to such series, including all dividends 
accumulated to the date of final distribution, before any payment or distribution of assets 
of the corporation shall be made to or set apart for the holders of Common Shares, and 
after such payments shall have been made in full to the holders of Preferred Shares, the 
holders of Common Shares shall be entitled to receive any and all assets remaining to be 
paid or distributed to shareholders, and the holders of Preferred Shares shall not be 
entitled to share therein. For the purposes of this paragraph, the voluntary sale, 
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conveyance, lease, exchange or transfer of all or substantially all the property or assets of 
the corporation or a consolidation or merger of the corporation with one or more other 
corporations (whether or not the corporation is the corporation surviving such 
consolidation or merger) shall not be deemed to be a liquidation, dissolution or winding 
up, voluntary or involuntary. 

4. Each outstanding Common Share and each outstanding Voting Preferred Share 
shall entitle the holder thereof to one vote on each matter properly submitted to the 
shareholders for their vote, consent, waiver, release or other action, subject to the 
provisions of law from time to time in effect with respect to cumulative voting. Except as 
otherwise required by law or by this Article Fourth, Non-Voting Preferred Shares shall 
not entitle the holders thereof to vote, consent, waive, release or otherwise act on any 
question or in any proceeding or to be represented at or receive notice of any meeting of 
shareholders. 

5. So long as any Preferred Shares are outstanding, the corporation will not (a) 
without the affirmative vote or consent of the holders ofat least two-thirds ofall 
Preferred Shares at the time outstanding, (1) authorize shares ranking prior to Preferred 
Shares or (2) change any provision of this Article Fourth so as to affect adversely 
Preferred Shares; (b) without the affirmative vote or consent of the holders ofat least 
two-thirds of any series of Preferred Shares at the time outstanding, change any of the 
provisions ofsuch series so as to affect adversely the shares of such series; or ( c) without 
the affirmative vote or consent of the holders of at least a majority of all Preferred Shares 
at the time outstanding, (I) increase the authorized number of Preferred Shares or (2) 
authorize shares of any other class ranking on a parity with Preferred Shares. 

6. Whenever, at any time or times, dividends payable on Preferred Shares shall 
be in default in an aggregate amount equivalent to six full quarterly dividends on any 
series of Preferred Shares at the time outstanding, the number of directors then 
constituting the board of directors of the corporation shall ipso facto be increased by two, 
and the outstanding Preferred Shares shall, in addition to any other voting rights, have the 
exclusive right, voting separately as a class and without regard to series, to elect two 
directors of the corporation to fill such newly created directorships, and such right shall 
continue until such time as all dividends accumulated on all Preferred Shares to the latest 
dividend payment date shall have been paid or declared and set apart for payment. 

7. If the amounts payable with respect to any requirement to retire Preferred 
Shares are not paid in full with respect to all series as to which such requirement exists, 
the number of shares to be retired in each series shall be in proportion to the amounts 
which would be payable on account of such requirement if all amounts payable were paid 
in full. 

8. No holder of shares of any class shall have any preemptive rights. 

9. Of the 1,357,299 Voting Preferred Shares of the corporation, 400,000 shall 
constitute a series of Voting Preferred Shares designated as Series A Preferred Shares 
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(the "Series A Preferred Shares") and have, subject and in addition to the other provisions 
of this Article Fourth, the following relative rights, preferences and limitations: 

(I) DIVIDENDS AND DISTRIBUTIONS. 

(A) Subject to the provisions of this Article Fourth, the holders of 
the Series A Preferred Shares shall be entitled to receive, when and as 
declared by the Board of Directors, out of funds legally available for that 
purpose, cumulative dividends in cash on the 1st day of January, April, 
July and October in each year (each such date being referred to herein as a 
"Quarterly Dividend Payment Date"), commencing on the first Quarterly 
Dividend Payment Date after the first issuance of a Series A Preferred 
Share or fraction thereof, in an amount per share per quarter (rounded to 
the nearest cent) equal to the greater of (i) $20.00 or (ii) subject to the 
provision for adjustment hereinafter set forth, 1,000 times the aggregate 
per share amount of all cash dividends, and 1,000 times the aggregate per 
share amount (payable in kind) of all non-cash dividends or other 
distributions (other than a dividend payable in Common Shares or a 
subdivision of the outstanding Common Shares, by reclassification or 
otherwise), declared on the Common Shares, since the immediately 
preceding Quarterly Dividend Payment Date or, with respect to the first 
Quarterly Dividend Payment Date, since the first issuance of a Series A 
Preferred Share or fraction thereof; provided that, in the event no dividend 
or distribution shall have been declared on the Common Shares during the 
period between any Quarterly Dividend Payment Date and the next 
subsequent Quarterly Dividend Payment Date, a dividend on the Series A 
Preferred Shares of $20.00 per share shall nevertheless be payable on such 
subsequent Quarterly Dividend Payment Date. 

In the event the corporation shall at any time declare or pay any dividend 
on the Common Shares payable in Common Shares, or effect a 
subdivision or combination of the outstanding Common Shares (by 
reclassification or otherwise) into a greater or lesser number of Common 
Shares, then in each such case the amount to which holders of the Series A 
Preferred Shares were entitled immediately prior to such event under 
clause (ii) of the next preceding sentence shall be adjusted by multiplying 
such amount by a fraction, the numerator of which is the number of 
Common Shares outstanding immediately after such event and the 
denominator of which is the number of Common Shares that were 
outstanding immediately prior to such event. 

(B) The Board of Directors may fix a record date for the 
determination of holders of the Series A Preferred Shares entitled to 
receive payment of a dividend or distribution declared thereon, which 
record date shall be no more than 60 days prior to the date fixed for the 
payment thereof. Dividends shall begin to accrue and be cumulative on 
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outstanding Series A Pref'erred Shares from the Quarterly Dividend 
Payment Date next preceding the date of issue of such Series A Preferred 
Shares, unless the date of issue of such shares is prior to the record date 
for the first Quarterly Dividend Payment Date, in which case dividends on 
such shares shall begin to accrue from the date of issue of such shares, or 
unless the date of issue is a Quarterly Dividend Payment Date or is a date 
after the record date for the determination of holders of the Series A 
Preferred Shares entitled to receive a quarterly dividend and before such 
Quarterly Dividend Payment Date, in either of which events such 
dividends shall begin to accrue and be cumulative from such Quarterly 
Dividend Payment Date. Accrued but unpaid dividends shall not bear 
interest. Dividends paid on the Series A Preferred Shares in an amount 
less than the total amount of such dividends at the time accrued and 
payable on such shares shall be allocated pro rata on a share-by-share 
basis among all such shares at the time outstanding. 

(2) LIQUIDATION RIGHTS. In the event of any voluntary or 
involuntary liquidation, dissolution or winding up of the corporation, then, subject 
to the provisions of this Article Fourth, the holders of the Series A Preferred 
Shares shall be entitled to receive, from the assets of the corporation available for 
distribution to shareholders, an amount equal to all dividends accumulated to the 
date of final distribution plus an amount equal to the greater of(A) $125.00 per 
share or (B) an aggregate amount per share, subject to the provision for 
adjustment hereinafter set forth, of 1,000 times the aggregate amount to be 
distributed per share to holders of Common Shares. All such preferential amounts 
shall be paid or set apart for payment before the payment or selling apart for 
payment of any amount for, or the distribution of any assets of the corporation to, 
the holders of any class of shares ranking junior as to assets to the Series A 
Preferred Shares, or the holders of any series of Preferred Shares ranking junior as 
to assets to the Series A Preferred Shares. In the event the corporation shall at any 
time declare or pay any dividend on Common Shares payable in Common Shares, 
or effect a subdivision or combination of the outstanding Common Shares (by 
reclassification or otherwise) into a greater or lesser number of Common Shares, 
then in each such case the aggregate amount to which holders of the Series A 
Preferred Shares were entitled immediately prior to such event under clause (B) of 
the next preceding sentence shall be adjusted by multiplying such amount by a 
fraction the numerator of which is the number of Common Shares outstanding 
immediately after such event and the denominator of which is the number of 
Common Shares that were outstanding immediately prior to such event. 

(3) REDEMPTION. The Series A Preferred Shares shall not be 
redeemable. 

(4) VOTING RIGHTS. Subject to the provisions of this Article Fourth, 
each Series A Preferred Share shall entitle the holder thereof to one vote on all 
matters submitted to a vote of the shareholders of the corporation. The holders of 
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fractional Series A Preferred Shares shall not be entitled to any vote on any matter 
submitted to a vote of the shareholders of the corporation. 

(5) CERTAIN RESTRICTIONS. 

(A) Subject to the provisions of this Article Fourth, whenever 
quarterly dividends or other dividends or distributions payable on the 
Series A Preferred Shares are, in arrears, thereafter and until all accrued 
and unpaid dividends and distributions, whether or not declared, on 
outstanding Series A Preferred Shares shall have been paid in full, the 
corporation shall not: 

(i) declare or pay dividends on, or make any other 
distributions on, any shares ranking junior (either as to dividends 
or upon liquidation, dissolution or winding up) to the Series A 
Preferred Shares; 

(ii) redeem, purchase or otherwise acquire for consideration 
shares ranking junior (either as to dividends or upon liquidation, 
dissolution or winding up) to the Series A Preferred Shares; 
provided that the corporation may at any time redeem, purchase or 
otherwise acquire any such junior shares in exchange for any 
shares of the corporation ranking junior ( either as to dividends or 
upon dissolution, liquidation or winding up) to the Series A 
Preferred Shares; 

(iii) declare or pay dividends on or make any other 
distributions on any shares ranking on a parity (either as to 
dividends or upon liquidation, dissolution or winding up) with the 
Series A Preferred Shares, except dividends paid ratably on the 
Series A Preferred Shares and all such parity shares on which 
dividends are payable or in arrears in proportion to the total 
amounts to which the holders of all such shares are then entitled; 

(iv) purchase or otherwise acquire for consideration any 
Series A Preferred Shares, or any shares ranking on a parity with 
the Series A Preferred Shares, except in accordance with a 
purchase offer made in writing or by publication (as determined by 
the Board of Directors) to all holders of such shares upon such 
terms as the Board of Directors, after consideration of the 
respective annual dividend rates and other relative rights and 
preferences of the respective series and classes, shall determine in 
good faith will result in fair and equitable treatment among the 
respective series or classes. 

(B) The corporation shall not permit any subsidiary of the 
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corporation to purchase or otherwise acquire for consideration any 
shares of the corporation unless the corporation could, pursuant to 
paragraph (A) of this subparagraph 5, purchase or otherwise 
acquire such shares at such time and in such manner. 

(6) REACQUIRED SHARES. Any Series A Preferred Shares purchased 
or otherwise acquired by the corporation in any manner whatsoever shall be 
retired promptly after the acquisition thereof. All such shares shall upon their 
retirement become authorized but unissued Voting Preferred Shares and may be 
reissued as part of a new series of Voting Preferred Shares to be created by 
resolution or resolutions of the Board of Directors, subject to the conditions and 
restrictions on issuance set forth herein. 

(7) CONSOLIDATION, MERGER, ETC. In case the corporation shall 
enter into any consolidation, merger, combination or other transaction in which 
the Common Shares are exchanged for or changed into other shares or securities, 
cash and/or any other property, then in any such case the Series A Preferred 
Shares shall at the same time be similarly exchanged or changed in an amount per 
share, subject to the provision for adjustment hereinafter set forth, equal to 1,000 
times the aggregate amount of shares, securities, cash and/or any other property 
(payable in kind), as the case may be, into which or for which each Common 
Share is changed or exchanged. In the event the corporation shall at any time 
declare or pay any dividend on Common Shares payable in Common Shares, or 
effect a subdivision or combination of the outstanding Common Shares (by 
reclassification or otherwise) into a greater or lesser number of Common Shares, 
then in each such case the amount set forth in the next preceding sentence with 
respect to the exchange or change of Series A Preferred Shares shall be adjusted 
by multiplying such amount by a fraction, the numerator of which is the number 
of Common Shares outstanding immediately prior to such event and the 
denominator of which is the number of Common Shares that were outstanding 
immediately prior to such event. 

10. Of the 1,357,299 Voting Preferred Shares of the corporation, 155,250 shall constitute 
a series of Voting Preferred Shares designated as 6 3/4% Cumulative Convertible Preferred 
Shares (the "6 3/4% Preferred Shares") with a Liquidation Preference of$1,000 per share (the 
"Liquidation Preference"), and have, subject and in addition to the other provisions of this 
Article Fourth, the following relative rights, preferences and limitations: 

(l) ISSUE DATE. The date the 6 3/4% Preferred Shares are first issued is 
referred to as the "Issue Date". 

(2) RANK. The 6 3/4% Preferred Shares will, rank (i) PARI PASSU in right of 
payment with each other class of Capital Shares or series of Preferred Shares established 
hereafter by the Board of Directors, the terms of which expressly provide that such class 
or series ranks on a parity with the 6 3/4% Preferred Shares as to dividend rights and 
rights on liquidation, dissolution and winding-up of the corporation (collectively referred 
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to as "Parity Securities"); (ii) junior in right of payment to any Senior Securities (as 
defined) as to dividends and upon liquidation, dissolution or winding-up of the 
corporation and (iii) senior in right of payment as to dividend rights and upon liquidation, 
dissolution or winding-up of the corporation to the Common Shares or any Capital Shares 
of the corporation that expressly provide that they will rank junior to the 6 3/4o/o 
Preferred Shares as to dividend rights or rights on liquidation, winding-up and dissolution 
of the corporation (collectively referred to as "Junior Securities"). The corporation may 
not authorize, create (by way of reclassification or otherwise) or issue any class or series 
of Capital Shares of the corporation ranking senior in right of payment as to dividend 
rights or upon liquidation, dissolution or winding-up of the corporation to the 6 3/4o/o 
Preferred Shares ("Senior Securities") or any obligation or security convertible or 
exchangeable into, or evidencing a right to purchase, shares of any class or series of 
Senior Securities without the affirmative vote or consent of the Holders ofat least 66 
2/3o/o of the outstanding 6 3/4o/o Preferred Shares. 

(3) DIVIDENDS. The Holders of the 6 3/4% Preferred Shares will be entitled to 
receive, when, as and if dividends are declared by the Board of Directors out of funds of 
the corporation legally available therefor, cumulative preferential dividends from the 
Issue Date of the 6 3/4o/o Preferred Shares accruing at the rate of$67.50 per 6 3/4o/o 
Preferred Share per annum, or $ 16.875 per 6 3/4o/o Preferred Share per quarter, payable 
quarterly in arrears on January I, April 1, July I, and October I of each year or, ifany 
such date is not a Business Day, on the next succeeding Business Day (each, a "Dividend 
Payment Date"), to the Holders of record as of the next preceding December 15, March 
15, June 15, and September 15 ( each, a "Record Date"). In addition to the dividends 
described in the preceding sentence, a Holder of any outstanding 6 3/4o/o Preferred Shares 
will be entitled to a dividend in an additional amount (the "Supplemental Dividend"), to 
the extent not previously paid on the 6 3/4% Preferred Shares, equal to all ac<:umulated 
and unpaid dividends on the shares ofIXC 6 3/4o/o Preferred Stock (as defined) 
outstanding on the effective date of the merger oflvory Merger Inc., a wholly-owned 
subsidiary of the corporation ("Ivory Merger"), with and into IXC Communications, Inc. 
("IXC"}, pursuant to which outstanding shares ofIXC 6 3/4% Preferred Stock were 
converted into the right to receive 6 3/4% Preferred Shares. The Supplemental Dividend, 
until paid by the corporation, shall for all purposes of this Article Fourth be deemed 
included with the accrued and unpaid dividends on the 6 3/4% Preferred Shares. Accrued 
but unpaid dividends, if any, may be paid on such dates as determined by the Board of 
Directors. Dividends will be payable in cash except as set forth below. Dividends payable 
on the 6 3/4% Preferred Shares will be computed on the basis of a 360-day year of twelve 
30-day months and will be deemed to accrue on a daily basis. Dividends (other than the 
Supplemental Dividend) may, at the option of the corporation, be paid in Common 
Shares if, and only if, the documents governing the corporation's indebtedness that exist 
on the Issue Date then prohibit the payment of such dividends in cash. If the corporation 
elects to pay dividends in Common Shares, the number of Common Shares to be 
distributed will be calculated by dividing the amount of such dividend otherwise payable 
in cash by 95% of the arithmetic average of the Closing Price (as defined) for the five 
Trading Days (as defined) preceding the Dividend Payment Date. The 6 3/4% Preferred 
Shares will not be redeemable unless all dividends (including the Supplemental 
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Dividend) accrued through such redemption date shall have been paid in full. 
Notwithstanding anything to the contrary herein contained, the corporation shall not be 
required to declare or pay a dividend if another person (including, without limitation, any 
of its Subsidiaries) pays an amount to the Holders equal to the amount of such dividend 
on behalf of the corporation and, in such event, the dividend will be deemed paid for all 
purposes. 

Dividends on the 6 3/4% Preferred Shares (including the Supplemental Dividend) will 
accrue whether or not the corporation has earnings or profits, whether or not there are 
funds legally available for the payment of such dividends and whether or not dividends 
are declared. Dividends will accumulate to the extent they are not paid on the Dividend 
Payment Date for the quarter to which they relate. Accumulated unpaid dividends 
(including the Supplemental Dividend) will accrue and cumulate at a rate of6.75% per 
annum. The corporation will take all reasonable actions n::quired or permitted under Ohio 
law to permit the payment of dividends on the 6 3/4% Preferred Shares. 

No dividend whatsoever shall be declared or paid upon, or any sum set apart for the 
payment of dividends upon, any outstanding 6 3/4'% Preferred Share with respect to any 
dividend period unless all dividends for all preceding dividend periods (including the 
Supplemental Dividend) have been declared and paid upon, or declared and a sufficient 
sum set apart for the payment of such dividend upon, all outstanding 6 3/4% Preferred 
Shares. Unless full cumulative dividends on all outstanding 6 3/4% Preferred Shares 
(including the Supplemental Dividend) due for all past dividend periods shall have been 
declared and paid, or declared and a sufficient sum for the payment thereof set apart, 
then: (i) no dividend (other than a dividend payable solely in shares of Junior Securities 
or options, warrants or rights to purchase Junior Securities) shall be declan:d or paid 
upon, or any sum set apart for the payment of dividends upon, any shares of Junior 
Securities; (ii) no other distribution shall be declared or made upon, or any sum set apart 
for the payment of any distribution upon, any shares of Junior Securities; (iii) no shares 
of Junior Securities shall be purchased, redeemed or otherwise acquired or retired for 
value ( excluding an exchange for shares of other Junior Se'.:urities or a purchase, 
redemption or other acquisition from the proceeds of a substantially concurrent sale of 
Junior Securities) by the corporation or any of its Subsidiaries; and (iv) no monies shall 
be paid into or set apart or made available for a sinking or other like fund for the 
purchase, redemption or other acquisition or retirement for value of any shares of Junior 
Securities by the corporation or any of its Subsidiaries. Holders of the 6 3/4% Preferred 
Shares will not be entitled to any dividends, whether payable in cash, property or stock, 
in exctss of the full cumulative dividends as herein described. 

(4) LIQUIDATION PREFERENCE. Upon any voluntary or involuntary 
liquidation, dissolution or winding-up of the affairs of the corporation after payment in 
full of the Liquidation Preference (and any accrued and unpaid dividends) on any Senior 
Securities, each Holder of 6 3/4% Preterred Shares shall be entitled, on an equal basis 
with the holders of any other outstanding Parity Securities, to payment out of the assets of 
the corporation available for distribution of the Liquidation Preference per 6 3/4% 
Preferred Share held by such Holder, plus an amount equal to the accrued and unpaid 
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dividends (if any), Liquidated Damages (as defined) (if any) and the Supplemental 
Dividend (if any) on the 6 3/4% Preferred Shares to the date fixed for liquidation, 
dissolution, or winding-up of the corporation before any distribution is made on any 
Junior Securities, including, without limitation, Common Shares of the corporation. After 
payment in full of the Liquidation Preference and an amount equal to the accrued and 
unpaid dividends, Liquidated Damages (if any) and the Supplemental Dividend (if any) 
to which Holders of the 6 3/4% Preferred Shares are entitled, such Holders will not be 
entitled to any further participation in any distribution of assets of the corporation. 
However, neither the voluntary sale, conveyance, exchange or transfer (for cash, shares 
of stock, securities or other consideration) of all or substantially all of the property or 
assets of the corporation nor the consolidation or merger of the corporation with or into 
one or more corporations will be deemed to be a voluntary or involuntary liquidation, 
dissolution or winding-up of the corporation, unless such sale, conveyance, exchange, 
transfer, consolidation or merger shall be in connection with a liquidation, dissolution or 
winding-up of the affairs of the corporation or reduction or decrease in capital stock. 

(5) REDEMPTION. The 6 3/4% Preferred Shares may not be redeemed at the 
option of the corporation on or prior to April 5, 2000. After April 5, 2000 the corporation 
may redeem the 6 3/4% Preferred Shares (subject to the legal availability of funds 
therefor). Notwithstanding the foregoing, prior to April 1, 2002, the corporation shall 
only have the option to redeem the 6 3/4% Preferred Shares if, during the period of30 
consecutive Trading Days ending on the Trading Day immediately preceding the date 
that the notice of redemption is mailed to Holders, the Closing Price for the Common 
Shares exceeded $75 divided by the Conversion Rate effective on the date of such notice 
for at least 20 of such Trading Days. Subject to the immediately preceding sentence, the 6 
3/4% Preferred Shares may be redeemed, in whole or in part, at the option of the 
corporation after April 5, 2000, at the redemption prices specified below (expressed as 
percentages of the Liquidation Preference thereof), in each case, together with an amount 
equal to accrued and unpaid dividends on the 6 3/4% Preferred Shares (excluding any 
declared dividends for which the Record Date has passed), Liquidated Damages (if any) 
and the Supplemental Dividend (if any) to the date of redemption, upon nol less than 15 
nor more than 60 days prior written notice, if redeemed during the period commencing on 
April 5, 2000 to March 31, 2001 at 105.40%, and thereafter during the 12-month period 
commencing on April 1 of each of the years set forth below: 

REDEMPTION YEAR 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 and thereafter 

RATE 
104.73% 
104.05% 
103.38% 
102.70% 
102.03% 
101.35% 
100.68% 
100.00% 

Except as provided in the preceding sentence, no payment or allowance will be made for 
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accrued dividends on any of the 6 3/4% Preferred Shares called for redemption. 

On and after any date fixed for redemption (the "Redemption Date"), provided that the 
corporation has made available at the office of the Transfer Agent a sufficient amount of 
cash to effect the redemption, dividends will cease to accrue on the 6 3/4% Preferred 
Shares called for redemption (except that, in the case ofa Redemption Date after a 
dividend payment Record Date and prior to the related Dividend Payment Date, Holders 
of the 6 3/4% Preferred Shares on the dividend payment Record Date will be entitled on 
such Dividend Payment Date to receive the dividend payable on such shares), such shares 
shall no longer be deemed to be outstanding and all rights of the Holders of such shares 
as Holders of 6 3/4% Preferred Shares shall cease except the right to receive the cash 
deliverable upon such redemption, without interest from the Redemption Date. 

In the event of a redemption of only a portion of the 6 3/4% Preferred Shares then 
outstanding, the corporation shall effect such redemption on a pro rata basis, except that 
the corporation may redeem all of the shares held by Holders offewer than 100 shares (or 
all of the shares held by Holders who would hold less than 100 shares as a result of such 
redemption), as may be determined by the corporation. 

With respect to a redemption pursuant hereto, the corporation will send a written notice 
of redemption by first class mail to each Holder of record of the 6 3/4% Preferred Shares, 
not fewer than 15 days nor more than 60 days prior to the Redemption Date at its 
registered address (the "Redemption Notice''); PROVIDED, HOWEVER, that no failure 
to give such notice nor any deficiency therein shall affect the validity of the procedure for 
the redemption of the 6 3/4% Preferred Shares to be redeemed except as to the Holder or 
Holders to whom the corporation has failed to give said notice or except as to the Holder 
or Holders whose notice was defective. The Redemption Notice shall state: 

(i) the redemption price; 

(ii) whether all or less than all the outstanding 6 3/4% Preferred Shares are to be 
redeemed and the total number of 6 3/4% Preferred Shares being redeemed; 

(iii) the Redemption Date; 

(iv) that the Holder is to surrender to the corporation, in the manner, at the place 
or places and at the price designated, his certificate or certificates representing the 6 3/4% 
Preferred Shares to be redeemed; and 

(v) that dividends on the 6 3/4% Preferred Shares to be redeemed shall cease to 
accumulate on such Redemption Date unless the corporation defaults in the payment of 
the redemption price. 

Each Holder of the 6 3/4% Preferred Shares shall surrender the certificate or certificates 
representing such 6 3/4% Preferred Shares to the corporation, duly endorsed (or 
otherwise in proper form for transfer, as determined by the corporation), in the manner 
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and at the place designated in the Redemption Notice, and on the Redemption Date the 
full redemption price for such shares shall be payable in cash to the person whose name 
appears on such certificate or certificates as the owner thereof, and each surrendered 
certificate shall be canceled and retired. In the event that less than all of the shares 
represented by any such certificate are redeemed, a new certificate shall be issued 
representing the unredeemed shares. 

(6) VOTTNG RIGHTS. Each Holder ofrecord of the 6 3/4% Preferred Shares, 
except as required under Ohio law or as provided in paragraph (6) and in paragraphs (2), 
(8) and (13) hereof, will be entitled to one vote for each 6 3/4% Preferred Share held by 
such Holder on any matter required or permitted to be voted upon by the shareholders of 
the corporation. 

Upon the accumulation of accrued and unpaid dividends on the outstanding 6 3/4% 
Preferred Shares in an amount equal to six full quarterly dividends (whether or not 
consecutive) (together with any event with a similar effect pursuant to the terms of any 
other series of Preferred Shares upon which like rights have been conferred, a "Voting 
Rights Triggering Event"), the number of members of the corporation's Board of 
Directors will be immediately and automatically increased by two (unless previously 
increased pursuant to the terms of any other series of Preferred Shares upon which like 
rights have been conferred), and the Holders ofa majority of the outstanding 6 3/4% 
Preferred Shares, voting together as a class (pro rata, based on Liquidation Preference) 
with the holders of any other series of Preterred Shares upon which like rights have been 
conferred and are exercisable, will be entitled to elect two members to the Board of 
Directors of the corporation. Voting rights arising as a result of a Voting Rights 
Triggering Event will continue until such time as all dividends in arrears on the 6 3/4% 
Preferred Shares are paid in full. Notwithstanding the foregoing, however, such voting 
rights to elect directors will expire when the number of outstanding 6 3/4% Preferred 
Shares is reduced to 13,500 or less. 

In the event such voting rights expire or are no longer exercisable because dividends in 
arrears have been paid in full, the term of any directors elected pursuant to the provisions 
of this paragraph 6 above shall terminate forthwith and the number of directors 
constituting the Board of Directors shall be immediately and automatically decreased by 
two (until the occurrence of any subsequent Voting Rights Triggering Event). At any 
time after voting power to elect directors shall have become vested and be continuing in 
[folders of the 6 3/4% Preferred Shares (together with the holders of any other series or 
Preferred Shares upon which like rights have been conferred and are exercisable) 
pursuant to this paragraph 6, or if vacancies shall exist in the offices of directors elected 
by such holders, a proper officer of the corporation may, and upon the written request of 
Holders ofrecord of at least 25% of the outstanding 6 3/4% Preferred Shares or holders 
of 25% of outstanding shares of any other series of Preferred Shares upon which like 
rights have been wnrerred and are exercisable addressed to the Secretary of the 
corporation shall call a special meeting of Holders of the 6 3/4% Preferred Shares and the 
holders of such other series of Preferred Shares for the purpose of electing the directors 
which such holders are entitled to elect pursuant to the terms hereof; PROVIDED, 
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HOWEVER, that no such special meeting shall be called if the next annual meeting of 
shareholders of the corporation is to be held within 60 days after the voting power to elect 
directors shall have become vested (or such vacancies arise, as the case may be), in which 
case such meeting shall be deemed to have been called for such next annual meeting. If 
such meeting shall not be called, pursuant to the provision of the immediately preceding 
sentence, by a proper officer of the corporation within 20 days after personal service to 
the Secretary of the corporation at its principal executive offices, then Holders of record 
of at least 25% of the outstanding 6 3/4% Preferred Shares or holders of 25% of shares of 
any other series of Preferred Shares upon which like rights have been conferred and are 
exercisable may designate in writing one of their members to call such meeting at the 
expense of the corporation, and such meeting may be called by the person so designated 
upon the notice required for the annual meetings of shareholders of the corporation and 
shall be held at the place for holding the annual meetings of shareholders. Any Holder of 
the 6 3/4% Preferred Shares or such other series of Preferred Shares so designated shall 
have, and the corporation shall provide, access to the lists of Holders of the 6 3/4% 
Preferred Shares and the holders of such other series of Preferred Shares for any such 
meeting of the holders thereof to be called pursuant to the provisions hereof. Jfno special 
meeting of Holders of the 6 3/4% Preferred Shares and the holders of such other series of 
Preferred Shares is called as provided in this paragraph 6, then such meeting shall be 
deemed to have been called for the next meeting of shareholders of the corporation. 

At any meeting held for the purposes of electing directors at which Holders of the 6 3/4% 
Preferred Shares (together with the holders of any other series of Preferred Shares upon 
which like rights have been conferred and are exercisable) shall have the right, voting 
together as a separate class, to elect directors as aforesaid, the presence in person or by 
proxy of Holders ofat least a majority in voting power of the outstanding 6 3/4% 
Preferred Shares (and such other series of Preferred Shares) shall be required to constitute 
a quorum thereof. 

Any vacancy occurring in the office of a director elected by Holders of the 6 3/4% 
Preferred Shares (and such other series of Preferred Shares) may be filled by the 
remaining director elected by Holders of the 6 3/4% Preferred Shares (and such other 
series of Preferred Shares) unless and until such vacancy shall be filled by Holders of the 
6 3/4% Preferred Shares (and such other series of Preferred Shares). 

So long as any 6 3/4% Preferred Shares are outstanding, the corporation will not amend 
this Article Fourth so as to affect adversely the specified rights, preferences, privileges or 
voting rights of Holders of the 6 3/4% Preferred Shares or to authorize the issuance of 
any additional 6 3/4% Preferred Shares without the affirmative vote of Holders of at least 
two-thirds of the issued and outstanding 6 3/4% Preferred Shares, voting as one class, 
given in person or by proxy, either in writing or by resolution approved at an annual or 
special meeting. 

Except as set forth above and otherwise required by applicable law, the creation, 
authorization or issuance of any shares of any Junior Securities, Parity Securities or 
Senior Securities, or the increase or decrease in the amount of authorized Capital Shares 
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of any class, including Preferred Shares, shall not require the affirmative vote or consent 
of llolclers of the 6 3/4% Preferred Shares and shall not be deemed to affect adversely the 
rights, preferences, privileges or voting rights of the 6 3/4% Preferred Shares. 

In any case in which the Holders of the 6 3/4% Preferred Shares shall be entitled to vote 
pursuant hereto or pursuant to Ohio law, each Holder of the 6 3/4% Preferred Shares 
entitled to vote with respect to such matters shall be entitled to one vote for each 6 3/4% 
Preferred Share held by such Holder. 

(7) CONVERSION RIGHTS. The 6 3/4% Preferred Shares will be convertible at 
the option of the Holder, into Common Shares at any time, unless previously redeemed or 
repurchased, at a conversion rate of28.838 Common Shares per 6 3/4% Preferred Share 
(as ~djusted pursuant to the provisions hereof, the "Conversion Rate") (subject to the 
adjustments described below). The right to convert a 6 3/4% Preferred Share called for 
redemption or delivered for repurchase will terminate at the close of business on the 
Redemption Date for such 6 3/4% Preferred Shares or at the time of the repurchase, as 
the case may be. 

The right of conversion attaching to any 6 3/4% Preferred Share may be exercised by the 
I !older thereof by delivering the certificate for such share to be converted to the office of 
the Transfer Agent, or any agency or office of the corporation maintained for that 
purpose, accompanied by a duly signed and completed notice of conversion in form 
reasonably satisfactory to the Transfer Agent of the corporation, such as that which is set 
forth in Exhibit B hereto. The conversion date will be the date on which the share 
certificate and the duly signed and completed notice of conversion are so delivered. As 
promptly as practicable on or after the conversion date, the corporation will issue and 
deliver to the Transfer Agent a certificate or certificates for the number of full Common 
Shares issuable upon conversion, with any fractional shares rounded up to full shares or, 
at the corporation's option, payment in cash in lieu of any fraction ofa share, based on 
the Closing Price of the Common Shares on the Trading Day preceding the conversion 
date. Such certificate or certificates will be delivered by the Transfer Agent to the 
appropriate Holder on a book-entry basis or by mailing certificates evidencing the 
additional shares to the Holders at their respective addresses set forth in the register of 
Holders maintained by the Transfer Agent. All Common Shares issuable upon conversion 
of the 6 3/4% Preferred Shares will be fully paid and nonassessable and will rank PAR! 
PASSU with the other Common Shares outstanding from time to time. Any 6 3/4% 
Preferred Shares surrendered for conversion during the period from the close of business 
on any Record Date to the opening of business on the next succeeding Dividend Payment 
Date must be accompanied by payment of an amount equal to the dividends payable on 
such Dividend Payment Date on the 6 3/4% Preferred Shares being surrendered for 
conversion. No other payment or adjustment for dividends, or for any dividends in 
respect of Common Shares, will be made upon conversion. The holders of Common 
Shares issued upon conversion will not be entitled to receive any dividends payable to 
holders of Common Shares as of any record time before the close of business on the 
conversion date. 
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The Conversion Rate shall be adjusted from time to time by the corporation as follows: 

(a) If the corporation shall hereafter pay a dividend or make a distribution 
in Common Shares to all holders of any outstanding class or series of Common 
Shares of the corporation, the Conversion Rate in effect at the opening of business 
on the date following the date fixed for the determination of shareholders entitled 
to receive such dividend or other distribution shall be increased by multiplying 
such Conversion Rate by a fraction of which the denominator shall be the number 
of Common Shares outstanding at the close of business on the Record Date (as 
defined below) fixed for such determination and the numerator shall be the sum of 
such number of outstanding shares and the total number of shares constituting 
such dividend or other distribution, such increase to become effective 
immediately after the opening of business on the day following the Record Date. 
If any dividend or distribution of the type described in this provision (a) is 
declared but not so paid or made, the Conversion Rate shall again be adjusted to 
the Conversion Rate which would then be in effect if such dividend or distribution 
had not been declared. 

(b) If the outstanding Common Shares shall be subdivided into a greater 
number of Common Shares, the Conversion Rate in effect at the opening of 
business on the day following the day upon which such subdivision becomes 
effective shall be proportionately increased and, conversely, if the outstanding 
Common Shares shall be combined into a smaller number of Common Shares, the 
Conversion Rate in effect at the opening of business on the day following the day 
upon which such combination becomes effective shall be proportionately reduced, 
such increase or reduction, as the case may be, to become effective immediately 
after the opening of business on the day following the day upon which such 
subdivision or combination becomes effective. 

(c) lfthe corporation shall offer or issue rights, options or warrants to all 
holders of its outstanding Common Shares entitling them to subscribe for or 
purchase Common Shares at a price per share less than the Current Market Price 
(as defined below) on the Record Date fixed for the determination of shareholders 
entitled to receive such rights or warrants, the Conversion Rate shall be adjusted 
so that the same shall equal the rate determined by multiplying the Conversion 
Rate in effect at the opening of business on the date after such Record Date by a 
fraction of which the denominator shall be the number of Common Shares 
outstanding at the close of business on the Record Date plus the number of 
Common Shares which the aggregate offering price of the total number of 
Common Shares subject to such rights, options or warrants would purchase at 
such Current Market Price and of which the numerator shall be the number of 
Common Shares outstanding at the close of business on the Record Date plus the 
total number of additional Common Shares subject to such rights, options or 
warrants for subscription or purchase. Such adjustment shall become effective 
immediately after the opening of business on the day following the Record Date 
fixed for determination of shareholders entitled to purchase or receive such rights 
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or warrants. To the extent that Common Shares are not delivered pursuant to such 
rights, options or warrants, upon the expiration or termination of such rights or 
warrants the Conversion Rate shall again be adjusted to be the Conversion Rate 
which would then be in effect had the adjustments made upon the issuance of 
such rights or warrants been made on the basis of delivery of only the number of 
Common Shares actually delivered. If such rights or warrants are not so issued, 
the Conversion Rate shall again be adjusted to be the Conversion Rate which 
would then be in effect if such date fixed for the determination of shareholders 
entitled to receive such rights or warrants had not been fixed. In determining 
whether any rights or warrants entitle the holders to subscribe for or purchase 
Common Shares at less than such Current Market Price, and in determining the 
aggregate offering price of such Common Shares, there shall be taken into 
account any consideration received for such rights or warrants, with the value of 
such consideration, if other than cash, to be determined by the Board of Directors. 

(d) If the corporation shall, by dividend or otherwise, distribute to all 
holders of its Common Shares any class of Capital Stock of the corporation (other 
than any dividends or distributions to which provision (a) of this paragraph 
applies) or evidences of its indebtedness, cash or other assets (including 
securities, but excluding any rights or warrants of a type referred to in paragraph 
(c) of this paragraph) (the foregoing hereinafter called the "Distributed 
Securities"), then, in each such case, the Conversion Rate shall be increased so 
that the same shall be equal to the rate determined by multiplying the Conversion 
Rate in effect immediately prior to the close of business on the Record Date (as 
defined below) with respect to such distribution by a fraction of which the 
denominator shall be the Current Market Price (determined as provided in 
provision g (i) of this paragraph) of the Common Shares on such date less the Fair 
Market Value (as defined below) on such date of the portion of the Distributed 
Securities so distributed applicable to one Common Share and the numerator shalJ 
be such Current Market Price, such increase to become effective immediately 
prior to the opening of business on the day following the Record Date; 
PROVIDED, HOWEVER, that, in the event the then Fair Market Value (as so 
determined) of the portion of the Distributed Securities so distributed applicable 
to one Common Share is equal to or greater than the Current Market Price on the 
Record Date, in lieu of the foregoing adjustment, adequate provision shall be 
made so that each Holder of the 6 3/4% Preferred Shares shall have the right to 
receive upon conversion of a 6 3/4% Preferred Share ( or any portion thereof) the 
amount of Distributed Securities such Holder would have received had such 
Holder converted such 6 3/4% Preferred Share (or portion thereof) immediately 
prior to such Record Date. If such dividend or distribution is not so paid or made, 
the Conversion Rate shall again be adjusted to be the Conversion Rate which 
would then be in effect if such dividend or distribution had not been declared. If 
the Board of Directors determines the Fair Market Value of any distribution for 
purposes hereof by reference to the actual or when issued trading market for any 
securities comprising all or part of such distribution, it must in doing so consider 
the prices in such market over the same period used in computing the Current 
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Market Price pursuant to provision g (i) of this paragraph to the extent possible. 
Rights or warrants distributed by the corporation to all holders of Common Shares 
entitling the holders thereof to subscribe for or purchase shares of the 
corporation's Capital Stock (either initially or under certain circumstances), which 
rights or warrants, until the occurrence of a specified event or events ("Dilution 
Trigger Event''): (i) are deemed to be transferred with such Common Shares; (ii) 
are not exercisable; and (iii) are also issued in respect of future issuances of 
Common Shares, shall be deemed not to have been distributed for purposes of this 
provision (d) (and no adjustment to the Conversion Rate under this provision (d) 
shall be required) until the occurrence of the earliest Dilution Trigger Event, 
whereupon such rights and warrants shall be deemed to have been distributed and 
an appropriate adjustment to the Conversion Rate under this provision (d) shall be 
made. If any such rights or warrants, including any such existing rights or 
warrants distributed prior to the date hereof, are subject to subsequent events, 
upon the occurrence of each of which such rights or warrants shall become 
exercisable to purchase different securities, evidences of indebtedness or other 
assets, then the occurrence of each such event shall be deemed to be such date of 
issuance and rec-0rd date with respect to new rights or warrants (and a termination 
or expiration of the existing rights or warrants without exercise by the holder 
thereof). In addition, in the event of any distribution ( or deemed distribution) of 
rights or warrants, or any Dilution Trigger Event with respect thereto, that was 
counted for purposes of calculating a distribution amount for which an adjustment 
to the Conversion Rate under this provision (d) was made, (I) in the case of any 
such rights or warrants which shall all have been redeemed or repurchased 
without exercise by any holders thereof, the Conversion Rate shall be readjusted 
upon such final redemption or repurchase to give effect to such distribution or 
Dilution Trigger Event, as the case may be, as though it were a cash distribution, 
equal to the per share redemption or repurchase price received by a holder or 
holders of Common Shares with respect to such rights or warrants (assuming such 
holder had retained such rights or warrants), made to all holders of Common 
Shares as of the date of such redemption or repurchase, and (2) in the case of such 
rights or warrants which shall have expired or been terminated without exercise 
by any holders thereof, the Conversion Rate shall be readjusted as if such rights 
and warrants had not been issued. 

Notwithstanding any other provision of this provision (d) to the contrary, Capital 
Stock, rights, warrants, evidences of indebtedness, other securities, cash or other 
assets (including, without limitation, any rights distributed pursuant to any 
shareholder rights plan) shall be deemed not to have been distributed for purposes 
of this provision (d) if the corporation makes proper provision so that each Holder 
of 6 3/4% Preferred Shares who converts a 6 3/4% Preferred Share ( or any portion 
thereof) after the date fixed for determination of shareholders entitled to receive 
such distribution shall be entitled to receive upon such conversion, in addition to 
the Common Shares issuable upon such conversion, the amount and kind of such 
distributions that such Holder would have been entitled to receive if such Holder 
had, immediately prior to such determination date, converted such 6 3/4% 
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Preferred Share into Common Shares. 

For purposes of this provision (d), provision (a) and provision {b), any dividend or 
distribution to which this provision (d) is applicable that also includes Common 
Shares, or rights or warrants to subscribe for or purchase Common Shares to 
which provision (b) applies (or both), shall be deemed instead to be {1) a dividend 
or distribution of the evidences of indebtedness, cash, assets, shares of Capital 
Stock, rights or warrants other than (A) such Common Shares or (B) rights or 
warrants to which provision (b) applies (and any Conversion Rate increase 
required by this provision (d) with respect to such dividend or distribution shall 
then be made} immediately followed by (2) a dividend or distribution of such 
Common Shares or such rights or warrants (and any further Conversion Rate 
increase required by provisions (a) and {b) with respect to such dividend or 
distribution shall then be made), except that (1) the Record Date of such dividend 
or distribution shall be substituted as "the Record Date fixed for the determination 
of shareholders entitled to receive such dividend or other distribution", "Record 
Date fixed for such determination" and "Record Date" within the meaning of 
provision (a) and as "the Record Date fixed for the determination of shareholders 
entitled to receive such rights or warrants", "the date fixed for the determination 
of the shareholders entitled to receive such rights or warrants" and "such Record 
Date" within the meaning of provision (b), and (2) any Common Shares included 
in such dividend or distribution shall not be deemed "outstanding at the close of 
business on the date fixed for such determination" within the meaning of 
provision (a). 

(e) If the corporation shall, by dividend or otherwise, distribute to all 
holders of its Common Shares cash (excluding any cash that is part ofa 
distribution referred to in provision (d)) in an aggregate amount that, combined 
together with (1) the aggregate amount of any other such distributions to all 
holders ofits Common Shares made exclusively in cash within the 12 months 
preceding the date of payment of such distribution, and in respect of which no 
adjustment pursuant to this provision (e) has been made and (2) the aggregate of 
any cash plus the Fair Market Value {as determined by the Board ofDirectors, 
whose determination shall be conclusive and described in a resolution of the 
Board of Directors) of consideration payable in respect of any tender offer by the 
corporation or a Subsidiary of the corporation for all or any portion of the 
Common Shares concluded within the 12 months preceding the date of payment 
of such Distribution, and in respect of which no adjustment pursuant to provision 
( d) has been made, exceeds l 0% of the product of the Current Market Price 
(determined as provided below) on the Record Date with respect to such 
distribution times the number of Common Shares outstanding on such date, then, 
and in each such case, immediately after the close of business on such date, the 
Conversion Rate shall be increased so that the same shall equal the price 
determined by multiplying the Conversion Rate in effect immediately prior to the 
close of business on such Record Date by a fraction (i) the denominator of which 
shall be equal to the Current Market Price on the Record Date less an amount 
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equal to the quotient of (x) the excess of such combined amount over such 10% 
amount divided by (y) the number of Common Shares outstanding on the Record 
Date and (ii) the numerator of which shall be equal to the Current Market Price on 
such Record Date; PROVIDED, HOWEVER, that, if the portion of the cash so 
distributed applicable to one Common Share is equal to or greater than the 
Current Market Price of the Common Shares on the Record Date, in lieu of the 
foregoing adjustment, adequate provision shall be made so that each Holder of 6 
3/4% Preferred Shares shall have the right to receive upon conversion of each 6 
3/4% Preferred Share {or any portion thereof) the amount of cash such Holder 
would have received had such Holder converted such 6 3/4% Preferred Share (or 
portion thereof) immediately prior to such Record Date. If such dividend or 
distribution is not so paid or made, the Conversion Rate shall again be adjusted to 
be the Conversion Rate which would then be in effect if such dividend or 
distribution had not been declared. 

(t) If a tender or exchange offer made by the corporation or any of its 
Subsidiaries for all or any portion of Common Shares expires and such tender or 
exchange offer (as amended upon the expiration thereof) requires the payment to 
shareholders (based on the acceptance (up to any maximum specified in the terms 
of the tender offer) of Purchased Shares (as defined below)) of an aggregate 
consideration having a Fair Market Value that, combined together with (l) the 
aggregate of the cash plus the Fair Market Value, as of the expiration of such 
tender offer, of consideration payable in respect of any other tender offers, by the 
corporation or any of its Subsidiaries for all or any portion of the Common Shares 
expiring within the 12 months preceding the expiration of such tender offer and in 
respect of which no adjustment pursuant to this paragraph (f) has been made and 
(2) the aggregate amount of any distributions to all holders of the Common Shares 
made exclusively in cash within 12 months preceding the expiration of such 
tender offer and in respect of which no adjustment pursuant to provision (e) has 
been made, exceeds 10% of the product of the Current Market Price as of the last 
time (the "Expiration Time'') tenders could have been made pursuant to such 
tender offer (as it may be amended) times the number of Common Shares 
outstanding (including any tendered shares) at the Expiration Time, then, and in 
each such case, immediately prior to the opening of business on the day after the 
date of the Expiration Time, the Conversion Rate shall be adjusted so that the 
same shall equal the price determined by multiplying the Conversion Rate in 
effect immediately prior to the close of business on the date of the Expiration 
Time by a fraction of which the denominator shall be the number of Common 
Shares outstanding (including any tendered shares) at the Expiration Time 
multiplied by the Current Market Price of the Common Shares on the Trading 
Day next succeeding the Expiration Time and the numerator shall be the sum of 
(x) the Fair Market Value of the aggregate consideration payable to shareholders 
based on the acceptance (up to any maximum specified in the terms of the tender 
offer) of all shares validly tendered and not withdrawn as of the Expiration Time 
(the shares deemed so accepted, up to any such maximum, being referred to as the 
"Purchased Shares") and (y) the product of the number of Common Shares 

Page 19 



Page 23

200812200954Doc ID -->

outstanding (less any Purchased Shares) at the Expiration Time and the Current 
Market Price of the Common Shares on the Trading Day next succeeding the 
Expiration Time, such reduction (if any) to become effective immediately prior to 
the opening of business on the day following the Expiration Time. If the 
corporation is obligated to purchase shares pursuant to any such tender offer, but 
the corporation is permanently prevented by applicable law from effecting any 
such purchases or all such purchases are rescinded, the Conversion Rate shall 
again be adjusted to be the Conversion Rate which would then be in effect if such 
tender offer had not been made. If the application of this paragraph (f) to any 
tender offer would result in a decrease in the Conversion Rate, no adjustment 
shall be made for such tender offer under this paragraph (I). 

The corporation may make voluntary increases in the Conversion Rate in addition 
to those required in the foregoing provisions, provided that each such increase is 
in effect for at least 20 calendar days. 

In addition, in the event that any other transaction or event occurs as to which the 
foregoing Conversion Rate adjustment provisions are not strictly applicable but 
the failure to make any adjustment would adversely affect the conversion rights 
represented by the 6 3/4% Preferred Shares in accordance with the essential intent 
and principles of such provisions, then, in each such case, either (i) the 
corporation will appoint an investment banking firm of recognized national 
standing, or any other financial expert that does not (or whose directors, officers, 
employees, affiliates or shareholders do not) have a direct or material indirect 
financial interest in the corporation or any of its Subsidiaries, who has not been, 
and, at the time it is called upon to give independent financial advice to the 
corporation, is not (and none of its directors, officers, employees, affiliates or 
shareholders are) a promoter, director or officer of the corporation or any of its 
Subsidiaries, which will give their opinion upon or (ii) the Board of Directors 
shall, in its sole discretion, determine consistent with the Board of Directors' 
fiduciary duties to the holders of the corporation's Common Shares, the 
adjustment, if any, on a basis consistent with the essential intent and principles 
established in the foregoing Conversion Rate adjustment provisions, necessary to 
preserve, without dilution, the conversion rights represented by the 6 3/4% 
Preferred Shares. Upon receipt of such opinion or determination, the corporation 
will promptly mail a copy thereof to the Holders of the 6 3/4% Preferred Shares 
and will, subject to the fiduciary duties of the Board of Directors, make the 
adjustments described therein. 

The corporation will provide to Holders of the 6 3/4% Preferred Shares 
reasonable notice of any event that would result in an adjustment to the 
Conversion Rate pursuant to this section so as to permit the Holders to effect a 
conversion of the 6 3/4% Preferred Shares into Common Shares prior to the 
occurrence of such event. 

(g) For purposes of this paragraph, the following terms shall have the 
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meaning indicated: 

(i) "Current Market Price" means the average of the daily closing 
prices per Common Shares for the IO consecutive trading days 
immediately prior to the date in question. 

(ii) "Fair Market Value" shall mean the amount which a willing 
buyer would pay a willing seller in an arm's-length_ transaction, under 
usual and ordinary circumstances and after consideration of all available 
uses and purposes without any compulsion upon the seller to sell or the 
buyer to buy, as determined by the Board of Directors, whose 
determination shall be made in good faith and shall be conclusive and 
described in a resolution of the Board of Directors. 

(iii) "Record Date" shall mean, with respect to any dividend, 
distribution or other transaction or event in which the holders of Common 
Shares have the right to receive any cash, securities or other property or in 
which the Common Shares (or other applicable security) are exchanged 
for or converted into any combination of cash, securities or other property, 
the date fixed for determination of shareholders entitled to receive such 
cash, securities or other property (whether such date is fixed by the Board 
of Directors or by statute, contract or otherwise). 

(h) No adjustment in the Conversion Rate shall be required unless such 
adjustment would require an increase or decrease of at least I% in such rate; 
PROVIDED, HOWEVER, that any adjustments which by reason of this 
paragraph are not required to be made shall be carried forward and taken into 
account in any subsequent adjustment. All calculations under this paragraph shall 
be made by the corporation and shall be made to the nearest cent or to the nearest 
one hundredth of a share, as the case may be. No adjustment need be made for a 
change in the par value or no par value of the Common Shares. 

(i) Whenever the Conversion Rate is adjusted as herein provided, the 
corporation shall promptly file with the Transfer Agent an Officers' Certificate 
setting forth the Conversion Rate after such adjustment and setting forth a brief 
statement of the facts requiring such adjustment. Promptly after delivery of such 
certificate, the corporation shall prepare a notice of such adjustment of the 
Conversion Rate setting forth the adjusted Conversion Rate and the date on which 
each adjustment becomes effective and shall mail such notice of such adjustment 
of the Conversion Rate to each Holder of the 6 3/4% Preferred Shares at such 
Holder's last address appearing on the register of Holders maintained for that 
purpose within 20 days of the effective date of such adjustment. Failure to deliver 
such notice shall not affect the legality or validity of any such adjustment. 

0) In any case in which this paragraph provides that an adjustment shall 
become effective immediately after a Record Date for an event, the corporation 
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may defer until the occurrence of such event issuing to the Holder of any 6 3/4% 
Preferred Shares converted after such Record Date and before the occurrence of 
such event the additional Common Shares issuable upon such conversion by 
reason of the adjustment required by such event over and above the Common 
Shares issuable upon such conversion before giving effect to such adjustment. 

(k) For purposes of this paragraph, the number of Common Shares at any 
time outstanding shall not include shares held in the treasury of the corporation 
but shall include shares issuable in respect of scrip certificates issued in lieu of 
fractions of Common Shares. The corporation shall not pay any dividend or make 
any distribution on Common Shares held in the treasury of the corporation. 

(8) CERTAIN COVENANTS. 

(a) TRANSACTIONS WITH AFFILIATES. Without the affirmative vote 
or consent of the Holders of a majority of the outstanding 6 3/4% Preferred 
Shares, the corporation will not, and will not permit any of its Subsidiaries to, 
make any payment to, or sell, lease, transfer or otherwise dispose of any of its 
properties or assets to, or purchase any property or assets from, or enter into or 
make or amend any contract, agreement, understanding, loan, advance or 
guarantee with, or for the benefit of, any Affiliate (each of the foregoing, an 
"Affiliate Transaction"), unless (i) such Affiliate Transaction is on terms that are 
no less favorable to the corporation or the relevant Subsidiary than those that 
would have been obtained in a comparable transaction by the corporation or such 
Subsidiary with an unrelated Person and (ii) the corporation files in its minute 
books with respect to any Affiliate Transaction or series of related Affiliate 
Transactions involving aggregate consideration in excess of$1.0 million, a 
resolution of the Board of Directors set forth in an Officers' Certificate certifying 
that such Affiliate Transaction complies with clause (i) above and that such 
Affiliate Transaction has been approved by a majority of the members of the 
Board of Directors that are disinterested as to such Affiliate Transaction. 

As used herein, "Affiliate" of any specified Person means any other Person 
directly or indirectly controlling or controlled by or under direct or indirect 
common control with such specified Person. For purposes of this definition, 
"control" (including, with correlative meanings, the terms "controlling," 
"controlled by" and "under common control with"), as used with respect to any 
Person, shall mean the possession, directly or indirectly, of the power to direct or 
cause the direction of the management or policies of such Person, whether 
through the ownership ofvoting securities, by agreement or otherwise; provided 
that beneficial ownership of I 0% or more of the voting securities of a Person shall 
be deemed to be control. 

The provisions of the foregoing paragraph shall not prohibit (i) any issuance of 
securities, or other payments, awards or grants in cash, securities or otherwise 
pursuant to, or the funding of, employment arrangements, stock options and stock 
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ownership plans approved by the Board of Directors, (ii) the grant of stock 
options or similar rights to employees and directors of the corporation pursuant to 
plans approved by the Board of Directors, (iii) any employment or consulting 
arrangement or agreement entered into by the corporation or any of its 
Subsidiaries in the ordinary course of business and consistent with the past 
practice of the corporation or such Subsidiary, (iv) the payment of reasonable fees 
to directors of the corporation and its Subsidiaries who are not employees of the 
corporation or its Subsidiaries, (v) any Affiliate Transaction between the 
corporation and a Subsidiary thereof or between such Subsidiaries (for purposes 
of this paragraph, "Subsidiary" includes any entity deemed to be an Affiliate 
because the corporation or any of its Subsidiaries own securities in such entity or 
controls such entity), or (vi) transactions between IXC or any subsidiary thereof 
specifically contemplated by the PSINet Agreement dated as of July 22, 1997 
between a subsidiary ofIXC and PSINet, as amended as of the date hereof. 

(b) PAYMENTS FOR CONSENT. Neither the corporation nor any of its 
Subsidiaries will, directly or indirectly, pay or cause to be paid any consideration, 
whether by way of dividend or other distribution, fee or otherwise, to any Holder 
of 6 3/4% Preferred Shares for or as an inducement to any consent, waiver or 
amendment of any of the terms or provisions of this Article Fourth or the 6 3/4% 
Preferred Shares unless such consideration is offered to be paid and is paid to all 
Holders of the 6 3/4% Preferred Shares that consent, waive or agree to amend in 
the time frame set forth in the solicitation documents relating to such consent, 
waiver or agreement. 

(c) REPORTS. Whether or not required by the rules and regulations of the 
SEC, so long as any 6 3/4% Preferred Shares are outstanding, the corporation will 
furnish to the Holders of the 6 3/4% Preferred Shares (i) all quarterly and annual 
financial information that would be required to be contained in a filing with the 
SEC on Forms 10-Q and 10-K if the corporation were required to file such Forms, 
including "Management's Discussion and Analysis of Financial Condition and 
Results of Operations" and, with respect to the annual information only, a report 
thereon by the corporation's certified independent accountants and (ii) all 
information that would be required to be contained in a current report on Form 8-
K if the corporation were required to file such reports. In the event the corporation 
has filed any such report with the SEC, it will not be obligated to separately 
furnish the report to any Holder unless and until such Holder requests a copy of 
the report. In addition, whether or not required by the rules and regulations of the 
SEC, the corporation will file a copy of all such information and reports with the 
SEC for public availability (unless the SEC will not accept such a filing) and 
make such information available to securities analysts and prospective investors 
upon request. 

(9) MERGER, CONSOLIDATION OR SALE OF ASSETS OF THE 
CORPORATION. In the event that the corporation is party to any Fundamental Change 
or transaction (including, without limitation, a merger other than a merger that does not 
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result in a reclassification, conversion, exchange or cancellation of Common Shares), 
consolidation, sale of all or substantially all of the assets of the corporation, 
recapitalization or reclassification of Common Shares (other than a change in par value, 
or from par value to no par value, or from no par value to par value or as a result of a 
subdivision or combination of Common Shares) or any compulsory share exchange (each 
of the foregoing, including any Fundamental Change, being referred to as a 
"Transaction"), the corporation will be obligated, subject to applicable provisions of state 
law, either to of(er (a "Repurchase Offer") to purchase all of the 6 3/4% Preferred Shares 
on the date (the "Repurchase Date") that is 75 days after the date the corporation gives 
notice of the Transaction, at a price (the "Repurchase Price") equal to $1,000.00 per 6 
3/4% Preferred Share, together with an amount equal to accrued and unpaid dividends on 
the 6 3/4% Preferred Shares through the Repurchase Date or to adjust the Conversion 
Rate as described below. If a Repurchase Offer is made, the corporation shall deposit, on 
or prior to the Repurchase Date, with a paying agent an amount of money sufficient to 
pay the aggregate Repurchase Price of the 6 3/4% Preferred Shares which is to be paid on 
the Repurchase Date. 

On or before the 15th day after the corporation knows or reasonably should know that a 
Transaction has occurred, the corporation will be required to mail to all Holders a notice 
of the occurrence of such Transaction and whether or not the documents governing the 
corporation's indebtedness permit at such time a Repurchase Offer, and, as applicable, 
either the new Conversion Rate (as adjusted at the option of the corporation) or the date 
by which the Repurchase Offer must be accepted, the Repurchase Price for the 6 3/4% 
Preferred Shares and the procedures which the Holder must follow to accept the 
Repurchase Offer. To accept the Repurchase Offer, the Holder of a 6 3/4% Preferred 
Share will be required to deliver, on or before the 10th day prior to the Repurchase Date, 
written notice to the corporation (or an agent designated by the corporation for such 
purpose) of Holder's acceptance, together with the certificates evidencing the 6 3/4% 
Preferred Shares with respect to which the offer is being accepted, duly endorsed for 
transfer. 

In the event the corporation does not make a Repurchase Offer with respect to a 
Transaction and such Transaction results in Common Shares being converted into the 
right to receive, or being exchanged for, (i) in the case of any Transaction other than a 
Transaction involving a Common Shares Fundamental Change (as defined below) (and 
subject to funds being legally available for such purpose under applicable law at the time 
of such conversion), securities, cash or other property, each 6 3/4% Preferred Share shall 
thereafter be convertible into the kind and, in the case of a Transaction which does not 
involve a Fundamental Change (as defined below), amount of securities, cash and other 
property receivable upon the consummation of such Transaction by a holder of that 
number of Common Shares into which a 6 3/4% Preferred Share was convertible 
immediately prior to such Transaction or (ii) in the case of a Transaction involving a 
Common Shares Fundamental Change, each 6 3/4% Preferred Share shall thereafter be 
convertible (in the manner described therein) into common stock of the kind received by 
holders of Common Shares (but in each case after giving effect to any adjustment 
discussed below relating to a Fundamental Change if such Transaction constitutes a 
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Fundamental Change), other than as required by Ohio law. 

If any Fundamental Change occurs, then the Conversion Rate in effect will be adjusted 
immediately after such Fundamental Change as described below. In addition, in the event 
ofa Common Shares Fundamental Change, each share of the 6 3/4% Preferred Shares 
shall be convertible solely into common stock of the kind received by holders of 
Common Shares as a result of such Common Shares Fundamental Change. 

The Conversion Rate in the case of any Transaction involving a Fundamental Change 
will be adjusted immediately after such Fundamental Change: 

(i) in the case ofa Non-Stock Fundamental Change (as defined below), 
the Conversion Rate will thereupon become the higher of (A) the Conversion Rate 
in effect immediately prior to such Non-Stock Fundamental Change, but after 
giving effect to any other prior adjustments effected, and (B) a fraction, the 
numerator of which is (x) the redemption rate for one 6 3/4% Preferred Share if 
the redemption date were the date of such Non-Stock Fundamental Change ( or, 
for the twelve-month period commencing April I, 1999, 106.075%), multiplied 
by $1,000 plus (y) the amount ofany then-accrued and unpaid dividends on one 6 
3/4% Preferred Share, and the denominator of which is the greater of the 
Applicable Price or the then applicable Reference Market Price; and 

(ii) in the case of a Common Shares Fundamental Change, the Conversion 
Rate in effect immediately prior to such Common Shares Fundamental Change, 
but after giving effect to any other prior adjustments effected, will thereupon be 
adjusted by multiplying such Conversion Rate by a fraction of which the 
denominator will be the Purchaser Stock Price (as defined below) and the 
numerator will be the Applicable Price; PROVIDED, HOWEVER, that in the 
event of a Common Shares Fundamental Change in which (A) I 00% of the value 
of the consideration received by a holder of Common Shares is common stock of 
the successor, acquiror, or other third party (and cash, if any, is paid only with 
respect to any fractional interests in such common stock resulting from such 
Common Shares Fundamental Change) and (B) all Common Shares will have 
been exchanged for, converted into, or acquired for common stock (and cash with 
respect to fractional interests) of the successor, acquiror, or other third party, the 
Conversion Rate in effect immediately prior to such Common Shares 
Fundamental Change will thereupon be adjusted by multiplying such Conversion 
Rate by the number of shares of common stock of the successor, acquirer, or other 
third party received by a holder of one Common Share as a result of such 
Common Shares Fundamental Change. 

The term "Applicable Price" means (i) in the case ofa Non-Stock Fundamental 
Change in which the holders of Common Shares receive only cash, the amount of 
cash received by the holder of one Common Share and (ii) in the event of any 
other Non-Stock Fundamental Change or any Common Shares Fundamental 
Change, the average of the Closing Price (as defined below) for Common Shares 
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during the ten Trading Days prior to the record date for the determination of the 
holders of Common Shares entitled to receive such securities, cash, or other 
property in connection with such Non-Stock Fundamental Change or Common 
Shares Fundamental Change or, if there is no such record date, the date upon 
which the holders of Common Shares shall have the right to receive such 
securities, cash, or other property (such record date or distribution date being 
hereinafter referred to as the "Entitlement Date") in each case as adjusted in good 
faith by the corporation to appropriately reflect any of the events referred to 
above. 

The term "Common Shares Fundamental Change" means any Fundamental 
Change in which more than 50% of the value (as determined in good faith by the 
Board of Directors of the corporation) of the consideration received by holders of 
Common Shares consists of common stock that for each of the ten consecutive 
Trading Days prior to the Entitlement Date has been admitted for listing or 
admitted for listing subject to notice of issuance on a national securities exchange 
or quoted on the Nasdaq National Market; provided, however, that a Fundamental 
Change shall not be a Common Shares Fundamental Change unless either (i) the 
corporation continues to exist after the occurrence of such Fundamental Change 
and the outstanding 6 3/4% Preferred Shares continue to exist as outstanding 6 
3/4% Preferred Shares or (ii) not later than the occurrence of such Fundamental 
Change, the outstanding 6 3/4% Preferred Shares are converted into or exchanged 
for convertible Preferred Shares of an entity succeeding to the business of the 
corporation or a subsidiary thereof, which convertible Preferred Shares has 
powers, preferences, and relative, participating, optional, or other rights and 
qualifications, limitations, and restrictions, substantially similar to those of the 6 
3/4% Preferred Shares. 

The term "Fundamental Change" means the occurrence of any Transaction or 
event in connection with a plan pursuant to which all or substantially all Common 
Shares shall be exchanged for, converted into, acquired for, or constitute solely 
the right to receive securities, cash, or other property (whether by means of an 
exchange offer, liquidation, tender offer, consolidation, merger, combination, 
reclassification, recapitalization, or otherwise), provided, that, in the case of a 
plan involving more than one such Transaction or event, for purposes of 
adjustment of the Conversion Rate, such Fundamental Change shall be deemed to 
have occurred when substantially all Common Shares shall be exchanged for, 
converted into, or acquired for or constitute solely the right to receive securities, 
cash, or other property, but the adjustment shall be based upon the consideration 
that a holder of Common Shares received in such Transaction or event as a result 
of which more than 50% of Common Shares shall have been exchanged for, 
converted into, or acquired or constitute solely the right to receive securities, cash, 
or other property. 

The term "Non-Stock Fundamental Change" means any Fundamental Change 
other than a Common Shares Fundamental Change. 
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The term "Purchaser Stock Price" means, with respect to any Common Shares 
Fundamental Change, the average of the Closing Prices for the common stock 
received in such Common Shares Fundamental Change for the ten consecutive 
Trading Days prior to and including the Entitlement Date, as adjusted in good 
faith by the corporation to appropriately reflect any of the events referred to 
above. 

The term "Reference Market Price" shall initially mean $18.51 (which is equal to 
$38.79 divided by 2.096 (which is the exchange ratio for shares of common stock 
oflXC in the Agreement and Plan of Merger dated as of July 20, 1999 among the 
corporation, Ivory Merger and IXC)), and in the event of any adjustment of the 
Conversion Rate other than as a result of a Non-Stock Fundamental Change, the 
Reference Market Price shall also be adjusted so that the ratio of the Reference 
Market Price to the Conversion Rate after giving effect to any such adjustment 
shall always be the same as the ratio of the initial Reference Market Price to the 
initial Conversion Rate. 

In case (1) the corporation shall declare a dividend (or any other distribution) on 
its Common Shares payable otherwise than in cash out of its earned surplus, (2) 
the corporation shall authorize the granting to all holders of its Common Shares of 
rights or warrants to subscribe for or purchase any shares of Capital Stock of any 
class or of any other rights, (3) of any reclassification of the Common Shares of 
the corporation (other than a subdivision or combination of its outstanding 
Common Shares), (4) of any consolidation or merger to which the corporation is a 
party and for which approval of any shareholders of the corporation is required, 
(5) of the sale or transfer of all or substantially all the assets of the corporation, or 
(6) of the voluntary or involuntary dissolution, liquidation or winding-up of the 
corporation, then the corporation shall cause to be filed with the Transfer Agent 
and at each office or agency maintained for the purpose of conversion of the 6 
3/4% Preferred Shares, and shall cause to be mailed to all Holders at their last 
addresses as they shall appear in the 6 3/4% Preferred Shares Register, at least 20 
days (or 10 days in any case specified in clause (I) or (2) above) prior to the 
applicable date hereinafter specified, a notice stating (x) the date on which a 
record is to be taken for the purpose of such dividend, distribution, rights or 
warrants, or, ifa record is not to be taken, the date as of which the holders of 
Common Shares of record to be entitled to such dividend, distribution, rights or 
warrants are to be determined or (y) the date on which such reclassification, 
consolidation, merger, sale, transfer, dissolution, liquidation or winding-up of the 
corporation is expected to become effective, and the date as of which it is 
expected that holders of Common Shares of record shall be entitled to exchange 
their Common Shares for securities, cash or other property deliverable upon such 
reclassification, consolidation, merger, sale, transfer, dissolution, liquidation or 
winding-up of the corporation. Failure to give the notice requested by this 
paragraph or any defect therein shall not affect the legality or validity of any 
dividend, distribution, right, warrant, reclassification, consolidation, merger, sale, 
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transfer, dissolution, liquidation or winding-up of the corporation, or the vote 
upon any such action. The corporation shall at all times reserve and keep 
available, free from preemptive rights, out of its authorized but unissued Common 
Shares (or out of its authorized Common Shares held in the treasury of the 
corporation), for the purpose of effecting the conversion of the 6 3/4% Preferred 
Shares, the full number of Common Shares then issuable upon the conversion of 
all outstanding 6 3/4% Preferred Shares. 

The corporation will pay any and all document, stamp or similar issue or transfer 
taxes that may be payable in respect of the issue or delivery of Common Shares 
on conversion of the 6 3/4% Preferred Shares pursuant hereto. The corporation 
shall not, however, be required to pay any tax which may be payable in respect of 
any transfer involved in the issue and delivery of Common Shares in a name other 
than that of the Holder of a 6 3/4% Preferred Share or 6 3/4% Preferred Shares to 
be converted, and no such issue or delivery shall be made unless and until the 
Person requesting such issue has paid to the corporation the amount of any such 
tax, or has established to the satisfaction of the corporation that such tax has been 
paid. 

(I 0) REISSUANCE OF THE 6 3/4% PREFERRED SHARES. 6 3/4% Preferred 
Shares redeemed for or converted into Common Shares or that have been reacquired in 
any manner shall not be reissued as 6 3/4% Preferred Shares and shall (upon compliance 
with any applicable provisions of Ohio law) have the status of authorized and unissued 
Preferred Shares undesignated as to series and may be redesignated and reissued as part 
of any series of Preferred Shares ( except as provided by Ohio law); PROVIDED, 
however, that so long as any 6 3/4% Preferred Shares are outstanding, any issuance of 
such shares must be in compliance with the terms hereof. 

( 11) BUSINESS DAY. If any payment, redemption or exchange shall be required 
by the terms hereof to be made on a day that is not a Business Day, such payment, 
redemption or exchange shall be made on the immediately succeeding Business Day. 

(12) AMENDMENT, SUPPLEMENT AND WAIVER. Except as set forth in 
paragraph (6), the corporation may amend this Paragraph 10 to Article Fourth with the 
affirmative vote of the Holders ofa majority of the outstanding 6 3/4% Preferred Shares 
(including votes obtained in connection with a tender offer or exchange offer for the 6 
3/4% Preferred Shares) and, except as otherwise·provided by applicable law, any past 
default or failure to comply with any provision of this Article Fourth may also be waived 
with the consent of such Holders. Notwithstanding the foregoing and except as set forth 
in paragraph (6), however, without the consent of each Holder affected, an amendment or 
waiver may not (with respect to any 6 3/4% Preferred Shares held by a non-consenting 
Holder): (i) alter the voting rights with respect to the 6 3/4% Preferred Shares or reduce 
the number of 6 3/4% Preferred Shares whose Holders must consent to an amendment, 
supplement or waiver, (ii) reduce the Liquidation Preference of the 6 3/4% Preferred 
Shares or adversely alter the provisions with respect to the redemption of the 6 3/4% 
Preferred Shares, (iii) reduce the rate of or change the time for payment of dividends on 
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!ht: 6 3/4% Preferred Shares, (iv) waive a default in the payment of dividends (including 
the Supplemental Dividend) or Liquidated Damages on the 6 3/4% Preferred Shares, (v) 
make any 6 3/4% Preferred Share payable in money other than United States dollars, (vi) 
make any change in the provisions of Paragraph 10 to Article Fourth relating to waivers 
of the rights of Holders of the 6 3/4% Preferred Shares to receive either the Liquidation 
Prderence, Liquidated Damages (if any), the Supplemental Dividend (if any) or 
dividends on the 6 3/4% Preferred Shares or (vii) make any change in the foregoing 
amendment and waiver provisions. 

Notwithstanding the foregoing, without the consent of any Holder of the 6 3/4% 
Preferred Shares, the corporation may (to the extent permitted by, and subject to the 
requirements of. Ohio law) amend or supplement this Paragraph 10 to Article Fourth to 
cure any ambiguity, defoct or inconsistency, to provide for uneertificated 6 3/4% 
Preferred Shares in addition to or in place of certificated 6 3/4% Preferred Shares, to 
make any change that would provide any additional rights or benefits to the Holders of 
the 6 3/4% Preferred Shares or to make any change that the Board of 

Directors determines, in good faith, is not materially adverse to Holders of the 6 3/4% 
Prdi:rred Shares. 

(13) FORM S-4 REGISTRA.TLON STATEMEI\T; LIQUIDATED DAMAGES. 
Pursuant to the Agreement and Plan of Merger dated as of July 20, 1999, by and among 
the corporation, Ivory Merger and IXC (the "Merger Agreement"), the corporation has 
filed with the SEC on September 13, 1999, and the SEC has declared effective, a 
Registration Statement on Form S-4 under the Securities Act (the "S-4 Registration 
Statement") with respect to the 6 3/4% Preferred Shares, Depositary Shares representing 
a one-twentieth interest in a 6 3/4% Prete1Ted Share ("the Depositary Shares") and 
Common Shares issuable upon conversion thereof or paid as dividends thereon 
(collectively, the "S-4 Registered Securities"), thereby providing that a holder thereof 
will be able to sell or transfer such S-4 Registered Securities without filing a registration 
statement under the Securities Act. 

Tht: corporation will use its best effo1is to maintain the effectiveness of the S-4 
Registration Statement until all S-4 Registered Securities that are not held by affiliates of 
the corporation (A) may be resold without restriction under Rule 144 of the Securities 
Act or (B) have been sold pursuant to the S-4 Registration Statement (subject to the 
corporation's right to notify Holders that the Prospectus contained therein ceases to be 
accurate and complete as a result of material business developments for up to 120 days 
during such three-year period, provided that (x) no single period may exceed 45 days and 
(y) such periods in the aggregate may not exceed 60 days in any calendar year). Ifa 
holder of S-4 Restricted Securities that is not an affiliate of the corporation becomes 
unable to sell or transfer outstanding S-4 Registered Securities without filing a 
registration statement under the Securities Act (such event a "Registration Default"), then 
the wrporation will pay Liquidated Damages to such holder with respect to the first 45-
day period immediately following the occurrence of such Registration Default in an 
amount equal to $0.25 per year per Depositary Share ($5,00 per year per$ 1,000 in 
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Liquidation Preference of the 6 3/4% Preferred Shares) hdd by such Holder. The amount 
of the Liquidated Damages will increase by an additional $2.50 per year per $1,000 in 
Liquidation Preference of the 6 3/4% Preferred Shares with respect to any subsequent 
period until any Registration Default has been cured. In addition, Holders of 6 3/4% 
Preferred Shares which are S-4 Registered Securities may receive Liquidated Damages 
with respect to Common Shares which are S-4 Registen:d Securities issued in lieu of 
paying dividends in cash. The Liquidated Damages amount per Common Share will be 
equal lo the Liquidated Damages per 6 3/4% Preferred Share, divided by the Conversion 
Rate. All accrued Liquidated Damages will be paid by the corporation, to the extent 
permitted by applicable law, on each Dividend Payment Date and, to the extent the net 
dividend payable on such date may be paid through the issuance of Common Shares, may 
be paid in Common Shares (valued on the same basis as for the dividend then payable). 
Following the cure of all Registration Defaults, the accrual of Liquidated Damages will 
cease. Notwithstanding anything to the contrary herein contained, during any period, the 
corporation will not be required to pay Liquidated Damages with respect to more than 
one Registration Default. 

(14) TRANSFER AND EXCHANGE. When a 6 3/4% Preferred Share certificate 
i~ presented to the Transfer Agent with a request to register the translcr of such 6 3/4% 
Preferred Share or to exchange 6 3/4% Preferred Shares for an equal number of6 3/4% 
Preferred Shares of other authorized denominations, the Transfer Agent shall register the 
transfer or make the exchange as requested if its reasonable requirements for such 
transaction are met and such transfer or exchange is in compliance with applicable laws 
or regulations. 

( 15) CEKT'A lN DEFINITIONS. As used in this paragraph IO of Article Fourth, 
the following terms shall have the following meanings (and (1) terms defined in the 
singular have comparable meanings when used in the plural and vice versa, (2) 
"including" means including without limitation, (3) "or" is not exclusive and (4) an 
accounting term not otherwise defined has the meaning assigned to it in accordance with 
United States generally accepted accounting principles as in effect on the Issue Date and 
all accounting calculations will be determined in accordance with such principles), unless 
the content otherwise requires: 

"Board of Directors" means the Board of Directors of the corporation or any committee 
thereof duly authorized to act on behalf of the Board. 

"Business Day" means each day which is not a legal holiday. 

"Capital Stock" of any person means any and all shares, interests, rights to purchase, 
warrants, options, participations or other equivalents of or interests in (however 
designated) equity of such person, including any Preferred Shares, but excluding any debt 
securities convertible into or exchangeable for such equity. 

"Closing Price" means on any day the reported last bid price on such day, or in case no 
sale takes place on such day, the average of the reported closing bid and asked prices on 
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the principal national securities exchange on which such stock is listed or admitted to 
trading, or if not listed or admitted to trading on any national securities exchange, the 
average of the closing bid and asked prices as furnished by any independent registered 
broker-dealer firm, selected by the corporation for that purpose, in each case adjusted for 
any stock split during the relevant period. 

"Default" means any event which is, or after notice or passage of time or both would be. 
a Voting Rights Triggering Event. 

"Holders" means the registered holders from time to time of the 6 3/4% Preferred Shares 
and the Depositary Shares. 

"Liquidated Damages" means, with respect to any 6 3/4% Preferred Share, the additional 
amounts payable pursuant to paragraph (13) of Paragraph 10 of Article Founh hereof. 

"Officers' Certificate" means a certificate signed by two officers of the corporation. 

"Person" means any individual, corporation, partnership, joint venture, limited liability 
company, association, joint-stock company, trust, unincorporated organization, 
government or any agency or political subdivision thereof or any other entity. 

"SEC" means the Securities and Exchange Commission. 

"Securities Act" means the Securities Act of 1933, as amended. 

"Subsidiary" means any corporation, association, pannership, limited liability company 
or other business entity of which more than 50% of the total voting power of shares of 
Capital Stock or other interests entitled (without regard to the occurrence of any 
contingency) to vote in the election of directors, managers or trustees thereof is at the 
time owned or controlled, directly or indirectly, by the corporation, the corporation and 
one or more Subsidiaries or one or more Subsidiaries and any partnership the sole general 
partner or the managing partner of which are the corporation or any Subsidiary or the 
only general pa1iners of which are the corporation and one or more Subsidiaries or one or 
more Subsidiaries. 

"Trading Day" means, in respect of any securities exchange or securities market. each 
tvlonday, Tuesday, \l,iednesday, Thursday and Friday, other than any day on which 
securities are not traded on the applicable securities exchange or in the applicable 
securities market. 

"Transfer Agent" means the transfer agent for the 6 3/4% Preferred Shares appointed by 
the corporation. 
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FIFTH: Except as otherwise provided in Article Fourth regarding the election of 
directors by the holders of any series of Preferred Shares, each director shall be elected by the 
vote of the majority of the votes cast with respect to the director at any meeting for the election 
of directors at which a quorum is present, provided, that if the number of nominees exceeds the 
number of directors to be elected, the directors shall be elected by a vote of the plurality of the 
shares represented in person or by proxy at any such meeting and entitled to vote on the election 
of directors. For purposes of this Article, a majority of the votes cast means that the number of 
shares voted "for" a director must exceed the number of votes cast "against" that director. 

SIXTH: 

1. (a) In addition to any affirmative vote required by law or by these 
Amended Articles, and except as otherwise expressly provided in paragraph 2 of this 
Article Sixth: 

(i) any merger or consolidation of the corporation or of any 
Subsidiary (as hereinafter defined) with (A) any Interested Shareholder (as 
hereinafter defined) or (B) any other corporation (whether or not itself an 
Interested Shareholder) which is, or after such merger or consolidation 
would be, an Affiliate (as hereinafter defined) of an Interested 
Shareholder; or 

(ii) any sale, lease, exchange, mortgage, pledge, transfer or other 
disposition (in one transaction or a series of transactions) to or with any 
Interested Shareholder or any Affiliate of any Interested Shareholder of 
any assets of the corporation or of any Subsidiary having an aggregate Fair 
Market Value (as hereinafter defined) of$5,000,000 or more; or 

(iii) the issuance or transfer by the corporation or by any 
Subsidiary (in one transaction or a series of transactions) of any securities 
of the corporation or of any Subsidiary to any Interested Shareholder or to 
any Affiliate of any Interested Shareholder in exchange for cash, securities 
or other property (or combination thereof) having an aggregate Fair 
Market Value of$5,000,000 or more; or 

(iv) the adoption ofany plan or proposal for the liquidation or 
dissolution of the corporation proposed by or on behalf of an Interested 
Shareholder or any Affiliate of any Interested Shareholder; or 

(v) any reclassification of securities (including any reverse stock 
split), or recapitalization of the corporation, or any merger or 
consolidation of the corporation with any Subsidiary or any other 
transaction (whether or not with or into or otherwise involving an 
Interested Shareholder) which has the effect, directly or indirectly, of 
increasing the proportionate share of the outstanding shares of any class of 
equity or convertible securities of the corporation or of any Subsidiary 

Page 32 



Page 36

200812200954Doc ID -->

which is directly or, indirectly owned by any Interested Shareholder or any 
Afiiliate of any Interested Shareholder; shall require the affirmative vote 
of the holders of at least 80% of the then outstanding Common Shares and 
Voting Preferred Shares of the corporation entitled to a vote (the "Voting 
Shares"), voting as a single class at a meeting of shareholders called for 
such purpose. Such affirmative vote shall be required nonvithstanding that 
no vote may be required, or that a lesser percentage may be specified, by 
law or in any agreement with any national securities exchange or 
otherwise. 

(b) The term "Business Combination" as used in this Article Sixth shall 
mean any transartion referred to in any one or more of clauses ( 1) through (5) of 
subparagraph (a) of this paragraph l. 

2. The provisions of paragraph 1 of this Article Sixth shall not be applicable to 
any particular Business Combination, and such Business Combination shall require only 
such affirmative vote as is required by law and by any other provision of these Amended 
;\rticles, if all of the conditions specified in either of the following subparagraphs (a) or 
(b) are met: 

(a) The Business Combination shall have been approved by a majority of 
the Continuing Directors (as hereinafter defined) of the corporation; provided, 
however, that such approval shall be effective only if obtained at a meeting at 
which a Continuing Director Quorum (as hereinafter defined) is present. 

(b) All of the following conditions shall have been met: 

(1) The aggregate amount of(x) cash and (y) Fair Market Value 
(determined as of the date of the consummation of the Business 
Combination) of consideration other than cash, to be received per share by 
holders of Common Shares in such Business Combination shall be at least 
equal to the highest amount determined under subclauses (A), (B) and (Cl 
below: 

(A) the highest per share price (including any brokerage 
commissions, transfer taxes and soliciting dealers' fees, if any) 
paid by the Interested Shareholder for any Common Share 
acquired by it (i) within the two-year period immediately prior to 
the first public announcement of the proposal of the Business 
Combination (the "Announcement Date") or (ii) in the transaction 
in which it became an Interested Shareholder, whichever is higher; 

(B) the Fair Market Value per Common Share on the 
Announcement Date or on the date on which the Interested 
Shareholder became an Interested Shareholder (the "Determination 
Date"), whichever is higher; and 
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(C) the price per Common Share equal tG the Fair Market 
Value per Common Share determined pursuant to subparagraph 
(b)(l) (B) above, multiplied by the ratio of (i) the highest per share 
price (including brokerage commissions, transfer taxes and 
soliciting dealers' fees, if any) paid by the Interested Shareholder 
for any Common Share acquired by it within the two-year period 
immediately prior to the Announcement Date to (ii) the Fair 
Market Value per Common Share on the first day in such twG-year 
period on which the Interested Shareholder acquired any Common 
Share. 

(2) The aggregate amount of(x) cash and (y) Fair Market Value 
(determined as of the date of the consummation of the Business 
Combination) of consideration other than cash, to be received per share by 
holders of any class of Preferred Shares shall be at least equal to the 
highest amount determined under subclauses (A), (B), (C) and (D) below: 

(A) tht: highest per share price (including brokerage 
commissions, transfer taxes and soliciting dealers' fee, if any) paid 
by the Interested Shareholder for any shares of such class of 
Preferred Shares acquired by it (i) within the two-year period 
immediately prior to the Announcement Date or (ii) in the 
transaction in which it became an Interested Shareholder, 
whichever is higher; 

(B) the highest preferential amount per share to which the 
holders of such class of Preferred Shares would be entitled in the 
event of any voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the corporation regardless of whether 
the Business Combination to be consummated constitutes such an 
event; 

(C) the Fair Market Value per share of such class of 
Preferred Shares on the Announcement Date or on the 
Determination Date, whichever is higher; and 

(D) the price per Preferred Share equal to the Fair Market 
Value per share of such class of Preferred Shares determined 
pursuant tG subparagraph (b)(2)(C) above, multiplied by the ratio 
of (i) the highest per share price (including brokerage 
commissions, transfer taxes and soliciting dealers' fees, if any) 
paid by the Interested Shareholder for any shares of such class of 
Preferred Shares acquired by it within the two-year period 
immediately prior to the Announcement Date to (ii) the Fair 
Market Value per share of such class of Preferred Shares on the 
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first day in such two-year period on which the Interested 
Shareholder acquired any share of such class of Preferred Shares. 

The provisions of this subparagraph (b)(2) shall be required to be met with 
respect to every class of outstanding Preferred Shares, whether or not the 
Interested Shareholder has previously acquired any shares of a particular 
class of Preferred Shares. 

(3) The consideration to be received by holders of Common 
Shares or of a particular class of Preferred Shares shall be in cash or in the 
same form as the Interested Shareholder has previously paid for shares of 
each such class of Common Shares or Preforred Shares, respet.:tively. If 
the interested Shareholder has paid f'or shares of any class of Common 
Shares or Preferred Shares, respectively, with varying forms of 
consideration, the form of consideration for such class shall be either cash 
or that form used to acquire the largest number of shares of such class 
previously acquired by the Interested Shareholder. 

( 4) After such Interested Shareholder has become an Interested 
Shareholder and prior to the consummation of such Business 
Combination: (A) except as approved by a majority of the Continuing 
Directors, there shall have been no failure to declare and pay at the regular 
date therefor any full quarterly dividends (whether or not cumulative) on 
outstanding Preferred Shares; (B) except as approved by a majority of the 
Continuing Directors, there shall have been (i) no reduction in the annual 
rate of dividends paid on Common Shares ( except as necessary to reflect 
any subdivision of the Common Shares) and (ii) an increase in such annual 
rate of dividends as necessary to reflect any reclassification (including any 
reverse stock split), recapitalization, reorganization or any similar 
transaction which has the effect of reducing, the number of outstanding 
Common Shares; and (C) such Interested Shareholder shall not have 
become the beneficial owner of any additional Common or Preferred 
Shares of the corporation except as part oflhe transaction which results in 
such Interested Shareholder becoming an Interested Shareholder. The 
approval by a majority of the Continuing Directors of any exception to the 
requirements set forth in clauses (A) and (B) above shall be effective only 
if obtained at a meeting at which a Continuing Director Quorum is 
present. 

(5) After such Interested Shareholder has become an Interested 
Shareholder, such Interested Shareholder shall not have received the 
benefit, directly or indirectly ( except proportionately as a shareholder), of 
any loans, advances, guarantees, pledges 01· other financial assistance or 
any tax credits or other tax advantages provided by the corporation, 
whether in anticipation of or in connection with such Business 
Combination or otherwise. 
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(6) A proxy or information statement describing the proposed 
Business Combination and complying with the requirements of the 
Securities Exchange Act of 1934 and the rules and regulations thereunder 
(or any subsequent provisions amending or replacing such Act, rules or 
regulations) shall be mailed to all shareholders of the corporation at least 
30 days prior to the consummation of such Business Combination 
(whether or not such proxy or information statement is required to be 
mailed pursuant to such Act, rules, regulations or subsequent provisions). 

3. For the purposes of this Article Sixth: 

(a) The term "person" shall mean any individual, firm, partnership, 
corporation or other entity. 

(b) The term "Interested Shareholder" shall mean any person (other than 
the corporation or any Subsidiary and other than any profit-sharing, employee 
stock ownership or other employee benefit plan of the corporation or of any 
Subsidiary or any trustee of or fiduciary with respect to any such plan when acting 
in such capacity) who or which: 

(i) is the beneficial owner (as hereinafter defined) of 10% or more 
of the outstanding Voting Shares; or 

{ii) is an Affiliate (as hereinafter defined) of the corporation and at 
any time within the two-year period immediately prior to the date in 
question was the beneficial owner of 10% or more of the outstanding 
Voting Shares; or 

(iii) is an assignee of or has otherwise succeeded to any 
outstanding Voting Shares which were at any time within the two-year 
period immediately prior to the date in question beneficially owned by any 
Interested Shareholder, if such assignment or succession shall have 
occurred in the course of a transaction or series of transactions not 
involving a public offering within the meaning of the Securities Act of 
1933. 

(c) A person shall be deemed the "beneficial owner" of any Voting 
Shares: 

(i) which such person or any of its Affiliates or Associates (as 
hereinafter defined) beneficially owns, directly or indirectly; or 

(ii) which such person or any of its Affiliates or Associates has, 
directly or indirectly, (A) the right to acquire (whether such right is 
exercisable immediately or only after the passage of time), pursuant to any 
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agreement, arrangement or understanding or upon the exercise of 
conversion rights, exchange rights, warrants or options, or otherwise, or 
(B) the right to vote pursuant to any agreement, arrangement or 
understanding; or 

(iii) which arc beneficially owned, directly or indirectly, by any 
other person with which such person or any of its Affiliates or Associates 
has any agreement, arrangement or understanding for the purpose of 
acquiring, holding, voting or disposing of any Voting Shares. 

(d) For the purposes of determining whether a person is an Interested 
Shareholder pursuant to suhparagraph (b) of this paragraph 3. the number of 
Voting Shares deemed to be outstanding shall include shares deemed owned 
through application of subparagraph (c) of this paragraph 3 but sh al I not include 
any other Voting Shares which may be issuable pursuant to any agreement, 
arrangement or understanding, or upon exercise of conversion rights, warrants or 
options, or otherwise. 

(e) The terms "Affiliate" and "Associate" shall have the respective 
meanings ascribed to such terms in Rule 12b-2 of the General Rules and 
Regulations promulgated by the Securities and Exchange Commission under the 
Securities Exchange Act of 1934, as in effect on March I, 1984. 

(f) The term "Subsidiary" means any corporation of which a majority of 
any class of equity security is owned, directly, or indirectly, by the corporation; 
provided, however, that for the purposes of the definition of Interested 
Shareholder set forth in subparagraph (b) of this paragraph 3, the tenn 
"Subsidiary" shall mean only a corporation of which a majority of each class of 
equity security is owned, directly or indirectly, by the corporation. 

(g) The term "Continuing Director" means any member of the board of 
directors of the corporation who is unaffiliated with the Interested Shareholder 
and was a member of the board of directors prior to the time that the Interested 
Shareholder became an Interested Shareholder, and any successor of a Continuing 
Director who is unaffiliated with the Interested Shareholder and is either 
recommended or elected to succeed a Continuing Director by a majority of 
Continuing Directors, provided that such reco1mnendation or election shall be 
effective only if made at a m..:eting at which a Continuing Director Quorum is 
present. 

(h) The term "Continuing Director Quorum" means that number of 
Continuing Directors constituting at least two-thirds of the whole authorized 
number of directors of the corporation, but in any event not fewer than six 
Continuing Directors, capable of exercising the powers conferred upon them 
under the provisions of these Amended Articles or the Amended Regulations of 
the corporation or by law. 
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(i) The term "Fair Market Value" means: (1) in the case of shares, the 
highest closing sale price of a share during the 30-day period immediately 
preceding the date in question on the Composite Tape for New York Stock 
Exchange-Listed Stocks, or, if the sale price of such share is not quoted on the 
Composite Tape, on the New York Stock Exchange, or, if such shares are not 
listed on such Exchange, on the principal United States securities exchange 
registered under the Securities Exchange Act of 1934 on which such shares are 
listed, or, if such shares are not listed on any such exchange, the highest closing 
bid quotation with respect to a share during the 30-day period preceding the date 
in question on the National Association of Securities Dealers, Inc. Automated 
Quotations System or any system then in use, or, ifno such quotations are 
available, the fair market value on the date in question of such share as 
determined by the board of directors of the corporation in good faith; and (2) in 
the case of property other than cash or shares, the fair market value of such 
property on the date in question as determined in good faith by a majority of 
Continuing Directors, provided that such determination shall be effective only if 
made at a meeting at which a Continuing Director Quorum is present. 

0) The term "Common Shares" shall mean Common Shares of the 
corporation or, where appropriate for purposes of subparagraph (b) of paragraph 2 
of this Article Sixth, of Cincinnati Bell Inc. prior to July 1, 1983. 

(k) The term "Preferred Shares" shall mean Voting Preferred Shares, 
Non-Voting Preferred Shares and any other class of Preferred Shares which may 
from time to time be authorized in or by these Amended Articles and which by 
the terms of its issuance is specifically designated "Preferred Shares" for purposes 
of this Article Sixth. 

(I) In the event of any Business Combination in which the corporation 
survives, the phrase "consideration, other than cash, to be received" as used in. 
subparagraphs (b)(l) and (2) of paragraph 2 of this Article Sixth shall include 
Common Shares and/or any other Voting Shares retained by the holders of such 
shares. 

4. Nothing contained in this Article Sixth shall be construed to relieve any 
Interested Shareholder from any fiduciary obligation imposed by law. 

5. Notwithstanding any other provisions of these Amended Articles or the 
Amended Regulations of the corporation (and notwithstanding that a lesser percentage 
may be specified by law, these Amended Articles or the Amended Regulations of the 
corporation), the affirmative vote of the holders ofat least 80% of the then outstanding 
Voting Shares, voting as a single class at a meeting of shareholders called for such 
purpose, shall be required to amend or repeal, or adopt any provisions of these Amended 
Articles inconsistent with, this Article Sixth; provided, however, that if the board of 
directors of the corporation has recommended such amendment, repeal or adoption, and 
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if, as of the record date for the determination of shareholders entitled to vote thereon, no 
person is known by the board of directors to be an Interested Shareholder, then the 
affirmative vote of the holders of only two-thirds of the then outstanding Voting Shares, 
voting as a single class at a meeting of shareholders called for such purpose, shall be 
required to amend or repeal, or adopt any provisions inconsistent with, this Article Sixth. 

SEVENTH: The corporation, by action of the board of directors and without action by 
the shareholders, may purchase its shares of any class for the purposes and to the extent 
permitted by law. 

EIGHTH: Notwithstanding any provision of the General Corporation Law of Ohio now 
or hereafter in effect, no shareholder shall have the right to vote cumulatively in the election of 
directors. Without limiting the generality of the preceding sentence, no shareholder shall have 
the right at any time in the election of directors either to give one candidate as many votes as the 
number of directors to be elected multiplied by the number of his votes equals or to distribute his 
votes on the same principle among two or more candidates. 

NINTH: These Amended Articles of Incorporation supersede and take the place of the 
existing Amended Articles of Incorporation. 
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Certificate Number 

[ ] 

FORM OF THE 6 3/4 PREFERRED SHARES 

FACE OF SECURITY 

EXHIBIT A 

Number of Shares 
Of Convertible Preferred Shares 

6 3/4% Cumulative Convertible 
(without par value) {liquidation preference$ 1,000 

per share of6 3/4% Preferred Shares) 
of 

Cincinnati Bell Inc. 

[ ] 
CUSIPNO: [] 

Cincinnati Bell Inc., an Ohio corporation (the "corporation"), hereby certifies that [ ] (the 
"Holder") is the registered owner of fully paid and non-assessable preferred securities of the 
corporation designated the 6 3/4% Cumulative Convertible Preferred Shares (without par value) 
(liquidation preference $1,000 per share of the 6 3/4% Preferred Shares) (the "6 3/4% Preferred 
Shares"). The shares of the 6 3/4% Preferred Shares are transferable on the books and records of 
the Registrar, in person or by a duly authorized attorney, upon surrender of this certificate duly 
endorsed and in proper form for transfer. The designation, rights, privileges, restrictions, 
preferences and other terms and provisions of the 6 3/4% Preferred Shares represented hereby 
are issued and shall in all respects be subject to the provisions of the Amended Articles of 
Incorporation of the corporation, as the same may be amended from time to time (the "Articles"). 
Capitalized terms used herein but not defined shall have the meaning given them in the Articles. 
The corporation will provide a copy of the Articles to a Holder without charge upon written 
request to the corporation at its principal place of business. 

Reference is hereby made to select provisions of the 6 3/4% Preferred Shares set forth on 
the reverse hereof, and to the Articles, which select provisions and the Articles shall for all 
purposes have the same effect as if set forth at this place. 

Upon receipt of this certificate, the Holder is bound by the Articles and is entitled to the 
benefits thereunder. 

Unless the Transfer Agent's Certificate of Authentication hereon has been properly 
executed, these shares of the 6 3/4% Preferred Shares shall not be entitled to any benefit under 
the Articles or be valid or obligatory for any purpose. 
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IN WITNESS WHEREOF, the corporation has executed this certificate this [ ] day of [ ], 
[ }. 

CINCINNATI BELL INC. 

By: 
Name: 
Title: 

[Seal] 

By: 
Name: 
Title: 

TRANSFER AGENT'S CERTIFICATE OF AUTHENTICATION 

This is one of the 6 3/4% Preferred Shares referred to in the within mentioned Articles. 

Dated: [ ], [ ] 

[THE FIFTH THIRD BANK] 

as Transfer Agent, 

By: 
Authorized Signatory 
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REVERSE OF SECURITY 

Dividends on each share of the 6 3/4% Preferred Shares shall be payable at a rate per 
annum set forth in the face hereof or as provided in the Articles. 

The shares of the 6 3/4% Preferred Shares shall be redeemable as provided in the 
Articles. The shares of the 6 3/4% Preferred Shares shall be convertible into the corporation's 
Common Shares in the manner and according to the terms set forth in the Articles. 

As required under Ohio law, the corporation shall furnish to any Holder upon request and 
without charge, a full summary statement of the designations, voting rights preferences, 
limitations and special rights of the shares of each class or series authorized to be issued by the 
corporation so far as they have been fixed and determined and the authority of the Board of 
Directors to fix and determine the designations, voting rights, preferences, limitations and special 
rights of the class and series of shares of the corporation. 
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EXHIBITB 

NOTICE OF CONVERSION 

(To be Executed by the Registered Holder in order to Convert the Convertible Preferred Shares) 

The undersigned hereby irrevocably elects to convert (the "Conversion") shares of the 6 
3/4% Cumulative Convertible Preferred Shares (the "6 3/4% Preferred Shares"), represented by 
stock certificate No(s).--(the "6 3/4% Preferred Share Certificates") into shares ofcommon stock 
("Common Shares") of Cincinnati Bell Inc. (the "corporation") according to the conditions of the 
Amended Articles oflncorporation of the corporation (the "Articles"), as of the date written 
below. If shares are to be issued in the name of a person other than the undersigned, the 
undersigned will pay all transfer taxes payable with respect thereto and is delivering herewith 
such certificates.* No fee will be charged to the holder for any conversion, except for transfer 
taxes, if any. A copy of each 6 3/4% Preferred Share Certificate is attached hereto ( or evidence 
ofloss, theft or destruction thereof). 

The undersigned represents and warrants that all offers and sales by the undersigned of 
the shares of Common Shares issuable to the undersigned upon conversion of the 6 3/4% 
Preferred Shares shall be made pursuant to registration of the Common Shares under the 
Securities Act of I 933 (the "Act"), or pursuant to any exemption from registration under the Act. 

Any holder, upon the exercise of its conversion rights in accordance with the terms of the 
Article Fourth and the 6 3/4% Preferred Shares, agrees to be bound by the terms of the 
Registration Rights Agreement. 

Capitalized terms used but not defined herein shall have the meanings ascribed thereto in 
or pursuant to the Articles. 

Date of Conversion: 
Applicable Conversion Rate: 

Number of shares of Convertible 
Preferred Shares to be Converted: 

Number of shares of 
Common Shares to be Issued 

Signature: 
Name: 
Address:** 
Fax No.: 
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* The corporation is not required to issue shares of Common Shares until the original 6 3/4% 
Preferred Share Certificate(s) (or evidence of loss, theft or destruction thereof) to be converted 
are received by the corporation or its Transfer Agent. The corporation shall issue and deliver 
shares of Common Shares to an overnight courier not later than three business days following 
receipt of the original 6 3/4% Preferred Share Certificate(s) to be converted. 

*"' Address where shares of Common Shares and any other payments or certificates shall be sent 
by the corporation. 

CINLibrary 00 !0602.0265200 1835325v2 
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Certificate of Formation for CBTS Technology Solutions LLC



Delaware 
The First State 

Page 1 

I , JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THAT THE ATTACHED IS A TRUE AND 

CORRECT COPY OF THE CERTIFICATE OF CONVERSION OF A DELAWARE 

CORPORATION UNDER THE NAME OF "CBTS TECHNOLOGY SOLUTIONS INC. " TO 

A DELAWARE LIMITED LIABILITY COMPANY, CHANGING ITS NAME FROM "CBTS 

TECHNOLOGY SOLUTIONS INC . " TO "CBTS TECHNOLOGY SOLUTIONS LLC ", 

FILED IN THIS OFFICE ON THE TWELFTH DAY OF SEPTEMBER, A.D. 2017, 

AT 2:24 O ' CLOCK P.M. 

2145225 8100V 
SR# 20176147513 

You may verify this certificate on line at corp.delaware.gov/aut hver. shtml 

Authentication : 203218222 
Dat e: 09-13-17 



Frost Brown Todd LLC 9/12/2017 2:21:01 PM PAGE 3/004 Fax Server 

State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 02:24 PM 09/12/2017 
FILED 02:24 PM 09/12/2017 

SR 20176123956 - FileNumber 2145225 

STATE OF DELAWARE 

C~:R'JlF'ICATE (Hi' CONVERSION 

FROM A CORPORA.TI ON TO A LIMITED LIABlLITY COMPANY 
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AGREEMENT AND PLAN OF MERGER (this “Agreement”) dated as of March       , 

2020, among Cincinnati Bell Inc., an Ohio corporation (the “Company”), Red Fiber Parent LLC, a 

Delaware limited liability company (“Parent”), and RF Merger Sub Inc., an Ohio corporation and a directly 

wholly owned subsidiary of Parent (“Merger Sub”). 

WHEREAS each of the Board of Directors of the Company, the Board of Directors of 

Parent and the Board of Directors of Merger Sub has approved and declared advisable this Agreement and 

determined that the Merger on the terms provided for in this Agreement is advisable and in the best interests 

of the Company, Parent or Merger Sub, as applicable, and its respective stockholders or shareholders, as 

applicable; 

WHEREAS the Board of Directors of the Company and the Board of Directors of Merger 

Sub each has resolved to recommend that its shareholders adopt this Agreement; 

WHEREAS concurrently with the execution and delivery of this Agreement and as a 

condition and inducement to the Company’s willingness to enter into this Agreement, MIP V, Ares Special 

Situations Fund IV, L.P. and ASOF Holdings I, L.P. (each, a “Guarantor”) are each entering into a 

Guarantee with respect to certain obligations of Parent and Merger Sub under this Agreement;  and 

WHEREAS the Company, Parent and Merger Sub desire to make certain representations, 

warranties, covenants and agreements in connection with the Merger and also to prescribe various 

conditions to the Merger. 

NOW, THEREFORE, in consideration of the foregoing, the parties hereto agree as follows: 

ARTICLE I 

 

The Merger 

SECTION 1.01. The Merger.  Upon the terms and subject to the conditions set forth in this 

Agreement, and in accordance with the provisions of the Ohio General Corporation Law (the “OGCL”), at 

the Effective Time, Merger Sub shall be merged with and into the Company (the “Merger”), the separate 

corporate existence of Merger Sub shall thereupon cease, and the Company shall be the surviving 

corporation in the Merger.  The Company, as the surviving corporation after the Merger, is hereinafter 

referred to as the “Surviving Corporation”. 

SECTION 1.02. Closing.  The closing (the “Closing”) of the Merger shall take place at the 

offices of Cravath, Swaine & Moore LLP, Worldwide Plaza, 825 Eighth Avenue, New York, New York 

10019 at 10:00 a.m., New York City time, on a date to be specified by the Company and Parent, which 

shall be (a) no later than the 12th Business Day following the satisfaction or (to the extent permitted by 

Law) waiver by the party or parties entitled to the benefits thereof of the conditions set forth in Article VII 

(other than those conditions that by their nature are to be satisfied at the Closing, but subject to the 

satisfaction or (to the extent permitted by Law) waiver of those conditions), or (b) at such other place, time 

and date as shall be agreed in writing between the Company and Parent; provided, however, that if all the 

conditions set forth in Article VII do not remain satisfied or (to the extent permitted by Law) have not been 

waived on such 12th Business Day, then the Closing shall take place on the first Business Day thereafter 

on which all such conditions shall have been satisfied or (to the extent permitted by Law) waived; provided, 

that in no event shall Parent or Merger Sub be obligated to consummate the Closing if the Marketing Period 

has not ended at least three Business Days prior to the time that the Closing would otherwise have occurred, 

in which case the Closing shall not occur until (i) the earlier to occur of (A) a Business Day before or during 

the Marketing Period specified by Parent on at least two Business Days’ prior written notice to the Company 

and (B) the third Business Day immediately following the final day of the Marketing Period, subject to, in 

each case, the satisfaction or waiver of the conditions set forth in Article VII (other than those conditions 
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that by their nature are to be satisfied at the Closing, but subject to the satisfaction or (to the extent permitted 

by Law) waiver of those conditions) or (ii) such other time and date as shall be agreed to in writing between 

the Company and Parent.  The date on which the Closing occurs is referred to in this Agreement as the 

“Closing Date”. 

SECTION 1.03. Effective Time.  Subject to the provisions of this Agreement, as soon as 

practicable on the Closing Date, the Company shall cause the Merger to be consummated by filing a 

certificate of merger that is reasonably acceptable to Parent and executed in accordance with, and in such 

form as is required by, the relevant provisions of the OGCL (the “Certificate of Merger”), and shall make 

all other filings, recordings or publications required under the OGCL in connection with the Merger.  The 

Merger shall become effective at the time that the Certificate of Merger is filed with the Secretary of State 

of the State of Ohio (the “Secretary of State”) or, to the extent permitted by applicable Law, at such later 

time as is agreed to by the parties hereto prior to the filing of such Certificate of Merger and specified in 

the Certificate of Merger (the time at which the Merger becomes effective is herein referred to as the 

“Effective Time”). 

SECTION 1.04. Effects of the Merger.  The Merger shall have the effects provided in this 

Agreement and as set forth in the applicable provisions, including Section 1701.82, of the OGCL. 

SECTION 1.05. Organizational Documents of the Surviving Corporation.  At the Effective 

Time, the articles of incorporation of the Company, as in effect immediately prior to the Effective Time, 

shall be the articles of incorporation of the Surviving Corporation until thereafter changed or amended as 

provided therein or by applicable Law (and subject to Section 6.05 hereof).  The code of regulations of the 

Surviving Corporation in effect from and after the Effective Time and until thereafter changed or amended 

as provided therein or by applicable Law shall be in the form of the code of regulations of Merger Sub as 

in effect immediately prior to the Effective Time, except that references to the name of Merger Sub shall 

be replaced by references to the name of the Surviving Corporation. 

SECTION 1.06. Board of Directors and Officers of the Surviving Corporation.  The 

directors of Merger Sub immediately prior to the Effective Time shall become the directors of the Surviving 

Corporation as of the Effective Time until the earlier of their resignation or removal in accordance with the 

articles of incorporation and code of regulations of the Surviving Corporation or until their respective 

successors have been duly elected and qualified, as the case may be.  The officers of the Company 

immediately prior to the Effective Time shall continue as the officers of the Surviving Corporation 

immediately following the Effective Time until their respective successors are duly appointed and qualified 

or until their earlier death, resignation or removal in accordance with the articles of incorporation and code 

of regulations of the Surviving Corporation.  The parties acknowledge and agree that following the 

Effective Time Parent shall cause the board of directors of the Surviving Corporation to include at least two 

(2) individuals who are “domiciled” (such persons must have resided in Hawaii no less than five (5) years 

and otherwise be domiciled within the meaning of Section 18-235-1.03 of the Hawaii Administrative Rules) 

in Hawaii. 

SECTION 1.07. Brookfield Termination Fee.  Concurrently with the execution hereof by 

the Company, the Company shall terminate the Agreement and Plan of Merger, dated as of December 21, 

2019, by and among Brookfield, Charlie Merger Sub, Inc. and Cincinnati Bell, Inc. (as amended, the 

“Brookfield Agreement”), in accordance with Section 8.01(c)(ii) thereof and shall pay to Charlie AcquireCo 

Inc. (“Brookfield”) the $24,800,000 termination fee (the “Brookfield Termination Fee”) payable pursuant 

to Section 6.06(b) and Section 8.01(c)(ii) of the Brookfield Agreement. 
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ARTICLE II 

 

Effect on the Stock of the 

Constituent Corporations; Exchange of Certificates 

SECTION 2.01. Effect on Stock.  At the Effective Time, by virtue of the Merger and 

without any action on the part of the Company, Parent, Merger Sub or any holder of any shares of common 

stock, par value $0.01 per share, of the Company (the “Company Common Shares”) or any shares of capital 

stock of Merger Sub: 

(a) Capital Stock of Merger Sub.  Each issued and outstanding share of capital stock 

of Merger Sub shall be converted into and become one validly issued, fully paid and nonassessable share 

of common stock, par value $0.01 per share, of the Surviving Corporation. 

(b) Cancelation of Certain Shares.  All Company Common Shares that are owned by 

the Company as treasury shares immediately prior to the Effective Time shall be canceled and shall cease 

to exist and no consideration shall be delivered in exchange therefor.  All Company Common Shares held 

by Parent or Merger Sub immediately prior to the Effective Time shall be canceled and shall cease to exist 

and no consideration shall be delivered in exchange therefor.  Each Company Common Share that is owned 

by any direct or indirect wholly owned Subsidiary of the Company or of Parent (other than Merger Sub) 

shall not represent the right to receive the Merger Consideration and shall be, at the election of Parent, 

either (i) converted into shares of common stock of the Surviving Corporation or (ii) canceled.  Each 

Excluded Share shall be canceled at the Effective Time and, subject to Section 2.03, no consideration shall 

be delivered in exchange therefor. 

(c) Conversion of Company Common Shares.  Subject to Section 2.01(b), each 

Company Common Share issued and outstanding immediately prior to the Effective Time (other than 

Common Appraisal Shares to be treated in accordance with Section 2.03 (collectively, the “Excluded 

Shares”)) shall be converted at the Effective Time into the right to receive an amount of cash equal to 

$15.50 per share, without interest (the “Merger Consideration”).  As of the Effective Time, all such 

Company Common Shares, when so converted pursuant to this Section 2.01(c), shall no longer be 

outstanding and shall automatically be canceled and shall cease to exist, and each holder of a certificate that 

immediately prior to the Effective Time represented any such Company Common Shares (each, a 

“Certificate”) (other than any Excluded Shares) and each holder of Company Common Shares held in book-

entry form (other than any Excluded Shares) shall, in each case, cease to have any rights with respect 

thereto, except the right to receive the Merger Consideration to be paid in consideration therefor.  The right 

of any holder of Company Common Shares to receive the Merger Consideration shall be subject in all cases 

to the provisions of Section 2.02. 

(d) 6 3/4% Preferred Shares.  Each 6 3/4% Preferred Share issued and outstanding 

immediately prior to the Effective Time shall remain issued and outstanding immediately following the 

Effective Time as one 6 3/4% Cumulative Convertible Preferred Share, without par value, of the Surviving 

Corporation, and shall not be affected by the Merger (except for the effects specifically set forth in Article 

Fourth of the Company Articles). 

SECTION 2.02. Exchange of Certificates; Book-Entry Shares.  (a) Paying Agent.  Parent 

shall appoint a bank or trust company reasonably acceptable to the Company to act as agent (the “Paying 

Agent”) for the payment of the Merger Consideration in accordance with this Article II and, in connection 

therewith, prior to the Closing Date shall enter into an agreement with the Paying Agent in a form 

reasonably acceptable to the Company.  At or prior to the Effective Time, Parent shall deposit with the 

Paying Agent, for the benefit of the holders of Company Common Shares, for exchange in accordance with 
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this Article II through the Paying Agent, an amount of cash sufficient to pay the aggregate Merger 

Consideration (such cash being hereinafter referred to as the “Exchange Fund”). 

(b) Letter of Transmittal.  As promptly as practicable after the Effective Time, and in 

any event not later than the third Business Day thereafter, Parent shall cause the Paying Agent to mail to 

each holder of record of Company Common Shares (other than Excluded Shares) a form of letter of 

transmittal (the “Letter of Transmittal”) (which shall specify that delivery shall be effected, and risk of loss 

and title to any Certificates shall pass, only upon delivery of such Certificates to the Paying Agent and shall 

be in such form and have such other provisions (including customary provisions with respect to delivery of 

an “agent’s message” with respect to shares held in book-entry form) as Parent may specify subject to the 

Company’s reasonable approval), together with instructions thereto. 

(c) Merger Consideration Received in Connection with Exchange.  Upon (i) in the 

case of Company Common Shares represented by a Certificate, the surrender of such Certificate for 

cancellation to the Paying Agent, or (ii) in the case of Company Common Shares held in book-entry form, 

the receipt of an “agent’s message” by the Paying Agent, in each case together with the associated Letter 

of Transmittal, duly, completely and validly executed in accordance with the instructions thereto, and such 

other documents as may reasonably be required by the Paying Agent, the holder of such shares shall be 

entitled to receive in exchange therefor the Merger Consideration for each Company Common Share 

formerly represented by such Certificate or held in book-entry form, as applicable, and the shares so 

surrendered shall forthwith be canceled.  If payment of the Merger Consideration is to be made to a Person 

other than the Person in whose name the surrendered Certificate or share held in book-entry form is 

registered, it shall be a condition of payment that (x) such Certificate or share held in book-entry form so 

surrendered shall be properly endorsed or shall otherwise be in proper form for transfer and (y) the Person 

requesting such payment shall have paid any transfer and other Taxes required by reason of the payment of 

the Merger Consideration to a Person other than the registered holder of such Certificate or share held in 

book-entry form surrendered and shall have established to the reasonable satisfaction of the Surviving 

Corporation that such Tax has either been paid or is not applicable.  Until surrendered as contemplated by 

this Section 2.02(c), each Company Common Share, and any Certificate with respect thereto shall be 

deemed at any time from and after the Effective Time to represent only the right to receive upon such 

surrender the Merger Consideration which the holders of Company Common Shares were entitled to receive 

in respect of such shares pursuant to Section 2.01.  No interest shall be paid or shall accrue on the cash 

payable upon surrender of any Certificate (or any Company Common Shares held in book-entry form). 

(d) No Further Ownership Rights in Company Common Shares.  The Merger 

Consideration paid upon the surrender of Certificates (or Company Common Shares held in book-entry 

form) in accordance with the terms of this Article II shall be deemed to have been paid in full satisfaction 

of all rights pertaining to the Company Common Shares formerly represented by such Certificates (or 

Company Common Shares held in book-entry form).  From and after the Effective Time, there shall be no 

further registration of transfers on the stock transfer books of the Surviving Corporation of Company 

Common Shares that were outstanding immediately prior to the Effective Time.  If, after the Effective 

Time, any Certificates formerly representing Company Common Shares (or Company Common Shares 

held in book-entry form) are presented to Parent or the Paying Agent for any reason, they shall be canceled 

and exchanged as provided in this Article II. 

(e) Termination of Exchange Fund.  Any portion of the Exchange Fund (including any 

interest received with respect thereto) that remains undistributed to the holders of Company Common 

Shares for one year after the Effective Time shall be delivered to Parent, upon demand, and any holder of 

Company Common Shares (other than Excluded Shares) who has not theretofore complied with this Article 

II shall thereafter look only to Parent for payment of its claim for Merger Consideration to which such 

holder is entitled pursuant to this Article II. 
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(f) No Liability.  None of the Company, Parent, Merger Sub or the Paying Agent shall 

be liable to any Person in respect of any portion of the Exchange Fund delivered to a public official in 

compliance with any applicable abandoned property, escheat or similar Law.  Any portion of the Exchange 

Fund which remains undistributed to the holders of Company Common Shares immediately prior to such 

date on which the Exchange Fund otherwise would be required to escheat to, or become the property of, 

any Governmental Entity, shall, to the extent permitted by applicable Law, become the property of Parent, 

free and clear of all claims or interest of any Person previously entitled thereto. 

(g) Investment of Exchange Fund.  Pending its disbursement in accordance with this 

Section 2.02, the Exchange Fund shall be invested by the Paying Agent as directed by Parent.  Any interest 

and other income resulting from such investments shall be paid to Parent.  Parent shall or shall cause the 

Surviving Corporation to promptly replace or restore the cash in the Exchange Fund so as to ensure that the 

Exchange Fund is at all times maintained at a level sufficient for the Paying Agent to make all payments of 

Merger Consideration in accordance herewith.  No investment losses resulting from investment of the funds 

deposited with the Paying Agent shall diminish the rights of any holder of Company Common Shares to 

receive the Merger Consideration as provided herein. 

(h) Withholding Rights.  Each of Parent, the Surviving Corporation and the Paying 

Agent (without duplication) shall be entitled to deduct and withhold from the consideration otherwise 

payable to any holder of Company Common Shares pursuant to this Agreement such amounts as may be 

required to be deducted and withheld with respect to the making of such payment under the Code, or any 

other applicable state, local or non-U.S. Tax Law.  To the extent that amounts are so withheld and remitted 

to the applicable Governmental Entity, such withheld amounts shall be treated for all purposes of this 

Agreement as having been paid to the holder of Company Common Shares in respect of which such 

deduction and withholding was made. 

(i) Lost Certificates.  If any Certificate shall have been lost, stolen or destroyed, upon 

the making of an affidavit of that fact by the Person claiming such Certificate to be lost, stolen or destroyed 

and, if required by Parent, the posting by such Person of a bond, in such reasonable and customary amount 

as Parent may direct, as indemnity against any claim that may be made against it with respect to such 

Certificate, the Paying Agent shall pay, in exchange for such lost, stolen or destroyed Certificate, the Merger 

Consideration deliverable in respect thereof pursuant to this Article II. 

SECTION 2.03. Dissenters’ Rights.  (a) Notwithstanding anything in this Agreement to the 

contrary (but subject to this Section 2.03), any Company Common Shares that are issued and outstanding 

immediately prior to the Effective Time and held by a shareholder who is entitled to demand, and has 

properly demanded, appraisal for such Company Common Shares in accordance with, and who complies 

in all respects with, Section 1701.85 of the OGCL (such shares, “Common Appraisal Shares”), shall not be 

converted into the right to receive the Merger Consideration as provided in Section 2.01(c), but at the 

Effective Time shall be converted into the right to receive such consideration as may be determined to be 

due to such shareholder pursuant to the procedures set forth in Section 1701.85 of the OGCL; provided that 

if any such shareholder withdraws its demand for appraisal or fails to perfect or otherwise loses its right of 

appraisal pursuant to the OGCL, then the right of such shareholder to be paid the fair cash value of such 

Common Appraisal Shares shall cease, and such Common Appraisal Shares shall instead be deemed to 

have been converted into the right to receive the Merger Consideration as provided in Section 2.01(c), 

without interest thereon. 

(b) Subject to any redemption made in accordance with the Company Articles, any 6 

3/4% Preferred Shares that are issued and outstanding immediately prior to the Effective Time and held by 

a shareholder who is entitled to demand, and has properly demanded, appraisal for such 6 3/4% Preferred 

Shares in accordance with, and who complies with, Section 1701.85 of the OGCL (such shares, “Preferred 

Appraisal Shares” and, together with the Common Appraisal Shares, the “Appraisal Shares”), shall not 
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remain outstanding as provided in Section 2.01(d), but instead shall be converted into the right to receive 

such consideration as may be determined to be due to such shareholder pursuant to the procedures set forth 

in Section 1701.85 of the OGCL; provided that if any such shareholder withdraws its demand for appraisal 

or fails to perfect or otherwise loses its right of appraisal pursuant to the OGCL, then the right of such 

shareholder to be paid the fair cash value of such Preferred Appraisal Shares shall cease, and such Preferred 

Appraisal Shares shall be deemed to have remained outstanding in accordance with Section 2.01(d). 

(c) The Company shall give prompt notice to Parent of any demands received by the 

Company for appraisal of any shares of Company Capital Stock, and Parent shall have the right to 

participate in and direct all negotiations and Actions with respect to such demands.  Prior to the Effective 

Time, the Company shall not, without the prior written consent of Parent, make any payment with respect 

to, or settle or offer to settle, any such demands, or agree to do any of the foregoing.  Parent shall not, except 

with the prior written consent of the Company, require the Company to make any payment with respect to 

any demands for appraisal or offer to settle or settle any such demands. 

SECTION 2.04. Adjustments.  If between the date hereof and the Effective Time the 

outstanding Company Common Shares shall have been changed into a different number of shares or a 

different class by reason of the occurrence or record date of any share split, reverse share split, share 

dividend (including any dividend or other distribution of securities convertible into Company Common 

Shares), reorganization, recapitalization, reclassification, combination, exchange of shares or other like 

change, the Merger Consideration and any other amounts payable pursuant to this Article II shall be 

appropriately adjusted to reflect such share split, reverse share split, share dividend (including any dividend 

or other distribution of securities convertible into Company Common Shares), reorganization, 

recapitalization, reclassification, combination, exchange of shares or other like change. 

ARTICLE III 

 

Representations and Warranties of Parent and Merger Sub 

Parent and Merger Sub jointly and severally represent and warrant to the Company that the 

statements contained in this Article III are true and correct except as set forth in the disclosure letter 

delivered by Parent to the Company before the execution and delivery by Parent of this Agreement (the 

“Parent Disclosure Letter”).  The Parent Disclosure Letter shall be arranged in numbered and lettered 

sections corresponding to the numbered and lettered sections contained in this Article III, and the disclosure 

in any section shall be deemed to qualify other sections in this Article III to the extent that it is reasonably 

apparent from the face of such disclosure that such disclosure also qualifies or applies to such other sections. 

SECTION 3.01. Organization, Standing and Power.  Each of Parent and Merger Sub is duly 

organized, validly existing and in good standing under the Laws of the jurisdiction in which it is organized 

(in the case of good standing, to the extent such jurisdiction recognizes such concept).  Each of Parent and 

Merger Sub has all requisite corporate or similar power and authority and possesses all governmental 

franchises, licenses, permits, authorizations, variances, exemptions, orders and approvals (collectively, 

“Permits”) necessary to enable it to own, lease, operate or otherwise hold its properties and assets and to 

conduct its businesses as presently conducted (the “Parent Permits”), except where the failure to have such 

power or authority or to possess Parent Permits, individually or in the aggregate, has not had and would not 

reasonably be expected to have a Parent Material Adverse Effect.  Each of Parent and Merger Sub is duly 

qualified or licensed to do business in each jurisdiction where the nature of its business or the ownership, 

operation or leasing of its properties and assets makes such qualification necessary, other than in such 

jurisdictions where the failure to be so qualified or licensed, individually or in the aggregate, has not had 

and would not reasonably be expected to have a Parent Material Adverse Effect. 
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SECTION 3.02. Authority; Execution and Delivery; Enforceability.  Each of Parent and 

Merger Sub has all requisite corporate or similar power and authority to execute and deliver this Agreement, 

to perform its obligations hereunder and to consummate the Transactions, subject, in the case of the Merger, 

to the adoption of this Agreement by Parent as the sole shareholder of Merger Sub.  The Parent Board has 

adopted resolutions, by a vote at a meeting duly called at which a quorum of directors of Parent was present, 

approving the execution, delivery and performance by Parent of this Agreement and the consummation of 

the Merger.  Such resolutions have not been amended or withdrawn as of the date of this Agreement.  The 

Board of Directors of Merger Sub has adopted resolutions, by unanimous written consent, (A) approving 

this Agreement, (B) declaring advisable this Agreement and the Merger on substantially the terms and 

conditions set forth in this Agreement and determining that the Merger is fair to, and in the best interests 

of, Merger Sub and Parent, as its sole shareholder, and (C) recommending that Parent, as sole shareholder 

of Merger Sub, adopt this Agreement and directing that this Agreement be submitted to Parent, as sole 

shareholder of Merger Sub, for adoption.  Such resolutions have not been amended or withdrawn as of the 

date of this Agreement.  Except for the adoption of this Agreement by Parent as the sole shareholder of 

Merger Sub, no other corporate or similar proceedings on the part of Parent or Merger Sub are necessary 

to authorize, adopt or approve, as applicable, this Agreement or to consummate the Transactions.  Each of 

Parent and Merger Sub has duly executed and delivered this Agreement and, assuming the due 

authorization, execution and delivery by the Company, this Agreement constitutes its legal, valid and 

binding obligation, enforceable against it in accordance with its terms, except that such enforceability (i) 

may be limited by bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other similar 

Laws of general application affecting or relating to the enforcement of creditors’ rights generally and (ii) is 

subject to general principles of equity, whether considered in a proceeding at law or in equity (the 

“Bankruptcy and Equity Exception”). 

SECTION 3.03. No Conflicts; Consents.  (a) The execution and delivery by each of Parent 

and Merger Sub of this Agreement does not, and the performance by it of its obligations hereunder and the 

consummation of the Transactions will not, (i) conflict with or result in any violation of any provision of 

the organizational documents of Parent or Merger Sub, (ii) conflict with, or result in any breach or violation 

of or default (with or without notice or lapse of time, or both) under, terminate or give rise to a right of 

termination, vesting, cancellation, amendment, notification, purchase or sale (including any purchase 

option, option to sell, right of first refusal, right of first offer, right of first negotiation or similar option or 

right) under, or acceleration of, give rise to any obligation to make an offer to purchase or redeem any 

Indebtedness or capital stock, voting securities or equity interests or any loss of a material benefit under, or 

result in the creation of any Lien upon any of the properties or assets of Parent or Merger Sub under, any 

contract, lease, license, indenture, note, bond, agreement, concession, franchise, mortgage, arrangement, 

commitment, deed of trust, loan, easement, right of way, permit or other instrument or obligation (each, a 

“Contract”) to which Parent or Merger Sub is a party or by which any of their respective properties or assets 

is bound or any Parent Permit or (iii) subject to the filings and other matters referred to in Section 3.03(b), 

conflict with or result in any violation of any judgment, order, writ, injunction, arbitration award or decree 

(“Judgment”) or federal, state, territorial, provincial, municipal, regional, tribal, local or foreign statute, law 

(including common law), ordinance, standard, agency requirement, rule or regulation (“Law”), in each case, 

applicable to Parent or any of its Subsidiaries or their respective properties or assets, other than, in the case 

of clauses (ii) and (iii) above, any matters that, individually or in the aggregate, have not had and would not 

reasonably be expected to have a Parent Material Adverse Effect. 

(b) No consent, approval, clearance, waiver, authorization, waiting period expiration, 

Permit or order (“Consent”) of or from, or registration, declaration, notice or filing made to or with, or any 

other action by any federal, national, state, provincial or local, whether domestic or foreign, government or 

any court of competent jurisdiction, administrative agency or commission, arbitrator or other governmental 

authority or instrumentality, whether domestic, foreign or supranational (a “Governmental Entity”), is 

required to be obtained or made by or with respect to Parent or Merger Sub in connection with the execution 
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and delivery of this Agreement or its performance of its obligations hereunder or the consummation of the 

Transactions, other than (i) compliance with and filings under the applicable requirements of the Securities 

Exchange Act of 1934, as amended (the “Exchange Act”), (ii) compliance with and filings under the Hart-

Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), (iii) such Consents from, 

or such filings and submissions as may be necessary or advisable to or with, CFIUS in connection with the 

Transactions, (iv) the filing of the Certificate of Merger with the Secretary of State as required by the OGCL 

and appropriate documents with the relevant authorities of the other jurisdictions in which Parent and the 

Company are qualified to do business, (v) such Consents from, or registrations, declarations, notices or 

filings made to or with, the U.S. Federal Communications Commission or any successor Governmental 

Entity (the “FCC”) (including any review by Team Telecom Agencies in connection with any FCC filing) 

as are required in connection with the Transactions (the “Parent FCC Consents”), (vi) such Consents from, 

or registrations, declarations, notices or filings made to or with, state public service or state public utility 

commissions (collectively, “State Regulators”) as are required in connection with the Transactions (the 

“Parent PSC Consents”), (vii) such Consents from, or registrations, declarations, notices or filings made to 

or with, foreign regulatory agencies (collectively, “Foreign Regulatory Agencies”) as are required in 

connection with the Transactions, (viii) such Consents from, or registrations, declarations, notices or filings 

made to or with, governments of counties, municipalities and any other subdivisions of a United States state 

(collectively, “Localities”) in connection with the provision of telecommunication and media services as 

are required in connection with the Transactions (the “Parent Local Consents”) and (ix) such other matters 

that, individually or in the aggregate, have not had and would not reasonably be expected to have a Parent 

Material Adverse Effect. 

SECTION 3.04. Information Supplied.  None of the information supplied or to be supplied 

by Parent or Merger Sub for inclusion or incorporation by reference in the Proxy Statement will, at the date 

it is first mailed to the Company’s shareholders or at the time of the Company Shareholders Meeting, 

contain any untrue statement of a material fact or omit to state any material fact required to be stated therein 

or necessary in order to make the statements therein, in light of the circumstances under which they are 

made, not misleading.  Notwithstanding the foregoing, no representation is made by Parent or Merger Sub 

with respect to statements made or incorporated by reference in the Proxy Statement based on information 

supplied by the Company for inclusion or incorporation by reference therein. 

SECTION 3.05. Litigation.  There is no civil, criminal or administrative suit, action, 

investigation, claim, enforcement action, hearing, arbitration, mediation, investigation or other proceeding 

(formal, informal, public or non-public) (each, an “Action”) pending or, to the Knowledge of Parent, 

threatened against or affecting Parent or any of its Subsidiaries that, individually or in the aggregate, has 

had or would reasonably be expected to have a Parent Material Adverse Effect, nor is there any Judgment 

outstanding against or, to the Knowledge of Parent, any investigation by any Governmental Entity involving 

Parent or any of its Subsidiaries or any of their respective properties or assets that, individually or in the 

aggregate, has had or would reasonably be expected to have a Parent Material Adverse Effect. 

SECTION 3.06. Brokers’ Fees and Expenses.  No broker, investment banker, financial 

advisor or other Person, other than such Persons the fees and expenses of which will be paid by Parent, is 

entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with 

the Transactions based upon arrangements made by or on behalf of Parent. 

SECTION 3.07. Financing.  Parent has provided the Company true and complete copies of 

(a) fully executed commitment letters dated on or prior to the date hereof (together with all exhibits, 

annexes, schedules and term sheets attached thereto, each, an “Equity Funding Letter” and, collectively, 

the “Equity Funding Letters”) from each Guarantor providing for an equity investment in Parent, subject to 

the terms and conditions therein, in cash in the aggregate amounts set forth therein (the “Equity Financing”) 

and (b) fully executed commitment letters and Redacted Fee Letters dated on or prior to the date hereof 

(together with all exhibits, annexes, schedules and term sheets attached thereto, each a “Debt Commitment 
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Letter” and, collectively, the “Debt Commitment Letters” and, together with the Equity Funding Letters, 

the “Financing Letters”), from the financial institutions identified therein (the “Commitment Parties”), 

providing, subject to the terms and conditions therein, for debt financing, in each case, in the amounts set 

forth therein (being collectively referred to as the “Debt Financing” and, together with the Equity Financing, 

collectively referred to as the “Financing”).  Each of the Financing Letters is valid, binding and, to the 

Knowledge of Parent, enforceable by Parent against the other parties thereto in accordance with its terms, 

subject to the Bankruptcy and Equity Exception.  As of the date hereof, each of the Financing Letters is in 

full force and effect and the respective obligations and commitments therein have not been withdrawn, 

rescinded or terminated or otherwise amended or modified in any respect.  As of the date hereof, no event 

has occurred which (with or without notice, lapse of time, or both) would reasonably be expected to 

constitute a breach in any material respect or default on the part of Parent or, to the Knowledge of Parent, 

any of the other parties thereto under the Financing Letters or otherwise result in any portion of the 

Financing contemplated thereby, as applicable, to be unavailable or delayed.  Subject to the satisfaction of 

the conditions contained in Section 7.01 and Section 7.03 hereof, as of the date hereof, Parent has no reason 

to believe that any of the conditions in any of the Financing Letters will not be satisfied or that any of 

portion of the Financing will not be made available thereunder on a timely basis in order to consummate 

the Transactions.  As of the date hereof, none of the Guarantors or the Commitment Parties has notified 

Parent of its intention to terminate any of its obligations under the applicable Financing Letter or not to 

provide the applicable Financing.  Assuming (A) the satisfaction of the conditions in Sections 7.01 and 7.03 

hereof and (B) that the  Financing is funded in accordance with the terms of the Financing Letters, the net 

proceeds contemplated by the Financing Letters (after netting out applicable fees, expenses, original issue 

discount and similar premiums and charges and after giving effect to the maximum amount of flex 

(including original issue discount flex) provided under the Debt Commitment Letter), will be sufficient to 

pay the Merger Consideration, the refinancing of any credit facility or other Indebtedness of the Company 

or any Company Subsidiary that will not continue after the Effective Time, the payment of any fees and 

expenses of or payable by Parent, and any other amounts required to be paid by Parent in connection with 

the consummation of the Transactions.  Parent has paid in full any and all commitment or other fees required 

by the Financing Letters that are due as of the date hereof, and will pay, after the date hereof, all such fees 

as they become due.  There are no side letters or other Contracts, arrangements or understandings to which 

Parent, any Guarantor or any of their respective Affiliates is a party related to the Financing (other than as 

expressly contained in the Financing Letters and delivered to the Company prior to the date of this 

Agreement) that would permit the Commitment Parties to reduce the total amount of the Financing, or that 

would affect the availability or conditionality of the Financing in any material respect.  

SECTION 3.08. Guarantee.  Concurrently with the execution of this Agreement, Parent 

has delivered to the Company the duly executed guarantee of each Guarantor, dated as of the date of this 

Agreement, in favor of the Company in respect of certain of Parent’s obligations under, or in connection 

with, this Agreement, the Merger and the other Transactions (each, a “Guarantee”).  Each Guarantee is (a) 

a legal, valid and binding obligation of the applicable Guarantor, (b) enforceable against the applicable 

Guarantor in accordance with its terms, except as such enforceability may be limited by the Bankruptcy 

and Equity Exception and (c) in full force and effect.  As of the date of this Agreement, no event has 

occurred which (with or without notice, lapse of time, or both), would or would reasonably be expected to 

constitute a default or breach on the part of the applicable Guarantor under any Guarantee.  

SECTION 3.09. Solvency.  Neither Parent nor Merger Sub is entering into this 

Agreement (and the Guarantors are not entering into the Guarantees) with the actual intent to hinder, delay 

or defraud either present or future creditors of the Company or any of the Company Subsidiaries.  Assuming 

(a) satisfaction or waiver of the conditions to Parent’s obligation to consummate the Merger in all material 

respects, (b) the accuracy of the representations and warranties of the Company set forth in Article IV 

hereof and (c) the compliance by the Company with its obligations in Section 5.01 hereof in all material 

respects, after giving effect to the Merger and the payment of the aggregate Merger Consideration, any 
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other repayment or refinancing of debt contemplated in this Agreement or the Financing Letters, payment 

of all amounts required to be paid in connection with the consummation of the Merger and the other 

Transactions, and payment of all related fees and expenses, each of Parent and the Surviving Corporation 

will be Solvent as of the Effective Time and immediately after the consummation of the applicable 

transactions.  For the purposes of this Agreement, the term “Solvent”, when used with respect to any Person, 

means that, as of any date of determination, (a) the amount of the “fair saleable value” of the assets of such 

Person and its Subsidiaries, taken as a whole, will, as of such date, exceed the sum of (i) the value of all 

“liabilities of such Person and its Subsidiaries, taken as a whole, including contingent and other liabilities”, 

as of such date, as such quoted terms are generally determined in accordance with applicable Laws 

governing determinations of the insolvency of debtors, and (ii) the amount that will be required to pay the 

probable liabilities of such Person and its Subsidiaries, taken as a whole, as of such date, on its existing 

debts (including contingent and other liabilities) as such debts become absolute and mature, (b) such Person 

and its Subsidiaries, taken as a whole, will not have, as of such date, an unreasonably small amount of 

capital for the operation of the businesses in which they are engaged or proposed to be engaged following 

such date and (c) such Person and its Subsidiaries, taken as a whole, will be able to pay their liabilities, 

including contingent and other liabilities, as they mature.  For purposes of this definition, “not have an 

unreasonably small amount of capital for the operation of the businesses in which it is engaged or proposed 

to be engaged” and “able to pay its liabilities, including contingent and other liabilities, as they mature” 

means that such Person will be able to generate enough cash from operations, asset dispositions or 

refinancing, or a combination thereof, to meet its obligations as they become due. 

SECTION 3.10. Certain Arrangements.  As of the date of this Agreement, there are no 

Contracts or other arrangements or understandings (whether oral or written and whether or not legally 

binding) or commitments to enter into Contracts or other arrangements or understandings (whether oral or 

written and whether or not legally binding) (a) between Parent, Merger Sub, the Guarantors or any of their 

respective Affiliates, on the one hand, and (x) any member of the Company’s management or Board of 

Directors or (y) any beneficial owner of any shares of Company Capital Stock, on the other hand, that relate 

in any way to the Company or any of its businesses or Subsidiaries (including those businesses and 

Subsidiaries following the Closing) or the Transactions (including as to continuing employment or equity 

roll-over) or (b) pursuant to which any shareholder of Company Common Shares would be entitled to 

receive value or consideration of a different amount or nature than the Merger Consideration or pursuant to 

which any shareholder of the Company agrees to vote to adopt this Agreement or the Merger or agrees to 

vote against or otherwise oppose any Superior Company Proposal. 

SECTION 3.11. Merger Sub.  Parent is the sole shareholder of Merger Sub.  Since its date 

of incorporation, Merger Sub has not carried on any business nor conducted any operations other than the 

execution of this Agreement, the performance of its obligations hereunder and matters ancillary thereto. 

SECTION 3.12. Ownership of Company Stock.  Neither Parent nor Merger Sub nor any of 

their respective “affiliates” or “associates” (as such terms are defined in Section 1704.01 of the OGCL) is, 

or at any time during the past three years has been, an “interested shareholder” of the Company as defined 

in Section 1704.01 of the OGCL, nor do any of them currently own any Company Common Shares, 6 3/4% 

Preferred Shares or any other shares of Company Capital Stock. 

SECTION 3.13. No Other Representations or Warranties.  Except for the representations 

and warranties contained in this Article III, the Company acknowledges that none of Parent, any Subsidiary 

of Parent or any other Person on behalf of Parent makes any other express or implied representation or 

warranty in connection with the Transactions, and that the Company has not relied on any such other 

representation or warranty. 
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ARTICLE IV 

 

Representations and Warranties of the Company 

The Company represents and warrants to Parent and Merger Sub that the statements contained in 

this Article IV are true and correct except as set forth in the Company SEC Documents filed and publicly 

available prior to the date of this Agreement (the “Filed Company SEC Documents”) (excluding any 

disclosures in the Filed Company SEC Documents under the heading “Risk Factors” (other than any 

statement of historical fact) and any other disclosures of risks that are predictive or forward-looking in 

nature) or in the disclosure letter delivered by the Company to Parent before the execution and delivery by 

the Company of this Agreement (the “Company Disclosure Letter”).  The Company Disclosure Letter shall 

be arranged in numbered and lettered sections corresponding to the numbered and lettered sections 

contained in this Article IV, and the disclosure in any section shall be deemed to qualify other sections in 

this Article IV to the extent that it is reasonably apparent from the face of such disclosure that such 

disclosure also qualifies or applies to such other sections. 

SECTION 4.01. Organization, Standing and Power.  Each of the Company and each of the 

Company’s Subsidiaries (the “Company Subsidiaries”) is duly organized, validly existing and in good 

standing under the Laws of the jurisdiction in which it is organized (in the case of good standing, to the 

extent such jurisdiction recognizes such concept), except, in the case of the Company Subsidiaries, where 

the failure to be so organized, existing or in good standing, individually or in the aggregate, has not had and 

would not reasonably be expected to have a Company Material Adverse Effect.  Each of the Company and 

the Company Subsidiaries has all requisite corporate or similar power and authority and possesses all 

Permits necessary to enable it to own, lease, operate or otherwise hold its properties and assets and to 

conduct its businesses as presently conducted (the “Company Permits”), except where the failure to have 

such power or authority or to possess the Company Permits, individually or in the aggregate, has not had 

and would not reasonably be expected to have a Company Material Adverse Effect.  Each of the Company 

and the Company Subsidiaries is duly qualified or licensed to do business in each jurisdiction where the 

nature of its business or the ownership, operation or leasing of its properties and assets makes such 

qualification necessary, other than in such jurisdictions where the failure to be so qualified or licensed, 

individually or in the aggregate, has not had and would not reasonably be expected to have a Company 

Material Adverse Effect.  The Company has made available to Parent, prior to execution of this Agreement, 

true and complete copies of the Amended and Restated Articles of Incorporation of the Company in effect 

as of the date of this Agreement, together with all amendments thereto in effect as of the date of this 

Agreement (the “Company Articles”), and the Amended and Restated Regulations of the Company in effect 

as of the date of this Agreement, together with all amendments thereto in effect as of the date of this 

Agreement (the “Company Regulations”).  Each of the Company Articles and the Company Regulations 

were duly adopted and is in full force and effect as of the date of this Agreement.  Neither the Company 

nor any Company Subsidiary is in violation in any material respect of any provision of such documents. 

SECTION 4.02. Company Subsidiaries.  (a) All the outstanding shares of capital stock or 

voting securities of, or other equity interests in, each Company Subsidiary have been validly issued and are 

fully paid and nonassessable and are wholly owned by the Company, by another Company Subsidiary or 

by the Company and another Company Subsidiary, free and clear of all pledges, liens, claims, charges, 

mortgages, deeds of trust, encumbrances, judgments, options, rights of first refusal or offer, defects in title, 

limitations in voting rights and security interests of any kind or nature whatsoever (collectively, “Liens”), 

and free of any other restriction (including any restriction on the right to vote, sell or otherwise dispose of 

such capital stock, voting securities or other equity interests), except for restrictions imposed by applicable 
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securities Laws.  The Company has provided to Parent a true and complete list of all the Company 

Subsidiaries as of the date of this Agreement. 

(b) Except for the capital stock and voting securities of, and other equity interests in, 

the Company Subsidiaries, neither the Company nor any Company Subsidiary owns, directly or indirectly, 

any capital stock or voting securities of, or other equity interests in, or any interest convertible into or 

exchangeable or exercisable for, any capital stock or voting securities of, or other equity interests in, any 

firm, corporation, partnership, company, limited liability company, trust, joint venture, association or other 

entity. 

SECTION 4.03. Capital Structure.  (a) The authorized capital stock of the Company 

consists of 96,000,000 Company Common Shares, 1,357,299 shares of voting preferred shares, without par 

value (“Company Voting Preferred Shares”), and 1,000,000 shares of non-voting preferred shares, without 

par value (“Company Non-Voting Preferred Shares” and, together with the Company Common Shares and 

the Company Voting Preferred Shares, the “Company Capital Stock”).  At the close of business on 

February 21, 2020 (the “Capitalization Date”), (i) 50,547,331 Company Common Shares were issued and 

outstanding, (ii) no Company Common Shares were held in the treasury of the Company, (iii) 155,250 

Company Voting Preferred Shares designated as 6 3/4% Cumulative Convertible Preferred Shares (“6 3/4% 

Preferred Shares”) were issued and outstanding, (iv) no Company Non-Voting Preferred Shares were issued 

and outstanding, (v) 3,210,081 Company Common Shares were reserved and available for issuance 

pursuant to the Company Stock Plans, of which (A) 867,573 Company Common Shares were subject to 

outstanding Company RSUs (other than Company PSUs), (B) 1,037,435 Company Common Shares were 

subject to outstanding Company PSUs (assuming settlement of outstanding awards based on maximum 

achievement of applicable performance goals), (C) 143,545 Company Common Shares were subject to 

outstanding Company Stock Options and (D) 10,389 Company Common Shares were subject to outstanding 

Company SARs, and (vi) 10,800 Company Common Shares were subject to Company Phantom Shares, of 

which all were cash-settled Company Phantom Shares.  Except as set forth in this Section 4.03(a), at the 

close of business on the Capitalization Date, no shares of capital stock or voting securities of, or other equity 

interests in, the Company were issued, reserved for issuance or outstanding.  From the close of business on 

the Capitalization Date to the date of this Agreement, there have been no issuances by the Company of 

shares of capital stock or voting securities of, or other equity interests in, the Company, other than the 

issuance of Company Common Shares (x) upon the exercise of Company Stock Options and Company 

SARs outstanding at the close of business on the Capitalization Date or (y) upon the vesting and settlement 

of Company RSUs, Company PSUs and Company Phantom Shares outstanding at the close of business on 

the Capitalization Date, in each case, in accordance with their terms in effect on the Capitalization Date. 

(b) All outstanding shares of Company Capital Stock are, and, at the time of issuance, 

all such shares that may be issued upon the vesting, exercise or settlement, as applicable, of Company 

Stock-Based Awards will be, duly authorized, validly issued, fully paid and nonassessable and not subject 

to, or issued in violation of, any purchase option, call option, right of first refusal, preemptive right, 

subscription right or any similar right under any provision of the OGCL, the Company Articles, the 

Company Regulations or any Contract to which the Company is a party or otherwise bound. 

(c) Except as set forth in this Section 4.03, as of the close of business on the 

Capitalization Date, there are not issued, reserved for issuance or outstanding, and there are not any 

outstanding obligations of the Company or any Company Subsidiary to issue, deliver or sell, or cause to be 

issued, delivered or sold, (i) except as required by the terms of the 6 3/4% Preferred Shares, any capital 

stock or voting securities of, or other equity interests in, the Company or any Company Subsidiary or any 

securities of the Company or any Company Subsidiary convertible into or exchangeable or exercisable for 

shares of capital stock or voting securities of, or other equity interests in, the Company or any Company 

Subsidiary, (ii) any warrants, calls, options or other rights to acquire from the Company or any Company 

Subsidiary, or any other obligation of the Company or any Company Subsidiary to issue, deliver or sell, or 
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cause to be issued, delivered or sold, any capital stock or voting securities of, or other equity interests in, 

the Company or any Company Subsidiary, or (iii) any rights issued by or other obligations of the Company 

or any Company Subsidiary that are linked in any way to the price of any class of Company Capital Stock 

or any shares of capital stock or voting securities of, or other equity interests in, any Company Subsidiary, 

the value of the Company, any Company Subsidiary or any part of the Company or any Company 

Subsidiary or any dividends or other distributions declared or paid on any shares of capital stock or voting 

securities of, or other equity interests in, the Company or any Company Subsidiary.  Except as set forth 

above in this Section 4.03 or in connection with Company Stock-Based Awards, as of the close of business 

on the Capitalization Date, there are not any outstanding obligations of the Company or any of the Company 

Subsidiaries to repurchase, redeem or otherwise acquire any shares of capital stock or voting securities or 

other equity interests of the Company or any Company Subsidiary or any securities, interests, warrants, 

calls, options or other rights referred to in clause (i), (ii) or (iii) of the immediately preceding sentence.  

There are no debentures, bonds, notes or other Indebtedness of the Company that have or by their terms 

may have at any time the right to vote (or which are convertible into, or exchangeable for, securities having 

the right to vote) on any matters on which shareholders of the Company may vote (“Company Voting 

Debt”).  Neither the Company nor any of the Company Subsidiaries is a party to any voting agreement with 

respect to the voting of any capital stock or voting securities of, or other equity interests in, the Company.  

Except for this Agreement, neither the Company nor any of the Company Subsidiaries is a party to any 

agreement pursuant to which any Person is entitled to elect, designate or nominate any director of the 

Company or any of the Company Subsidiaries. 

SECTION 4.04. Authority; Execution and Delivery; Enforceability.  (a) The Company has 

all requisite corporate power and authority to execute and deliver this Agreement, to perform its obligations 

hereunder and to consummate the Merger and the Transactions, subject, in the case of the Merger, to the 

receipt of the Company Shareholder Approval.  The Company Board, by a unanimous vote at a meeting 

duly called on or prior to the date of this Agreement at which a quorum of directors of the Company was 

present, adopted resolutions (i) approving this Agreement, the Merger and the Transactions, (ii) determining 

that entering into this Agreement, the Merger and the Transactions are fair to, and in the best interests of, 

the Company and its shareholders, (iii) declaring this Agreement, the Merger and the Transactions advisable 

and (iv) recommending that the Company’s shareholders adopt this Agreement, the Merger and the 

Transactions (such recommendation, the “Company Board Recommendation”) and directing that this 

Agreement and the Merger be submitted to the Company’s shareholders at a duly held meeting of such 

shareholders for such purpose (the “Company Shareholders Meeting”), and such resolutions remain in full 

force and effect and have not been amended or withdrawn (except as, and only to the extent, expressly 

permitted by Section 5.02(c)).  Except for the adoption of this Agreement by the affirmative vote of the 

holders of two-thirds of the outstanding Company Common Shares and Company Voting Preferred Shares, 

voting as a single class, in each case entitled to vote at the Company Shareholders Meeting (the “Company 

Shareholder Approval”), no other corporate proceedings on the part of the Company are necessary to 

authorize, adopt or approve this Agreement or to consummate the Merger and the Transactions (except for 

the filing of the Certificate of Merger with the Secretary of State pursuant to the OGCL).  The Company 

has duly executed and delivered this Agreement and, assuming the due authorization, execution and 

delivery by each of Parent and Merger Sub, this Agreement constitutes its legal, valid and binding 

obligation, enforceable against it in accordance with its terms, subject to the Bankruptcy and Equity 

Exception. 

(b) Assuming the accuracy of Parent’s representation in Section 3.12, the Company 

has taken all necessary action such that the provisions of Chapter 1704 of the OGCL are not applicable to 

the Company, Parent, Merger Sub, this Agreement, the Merger or the Transactions, and no other Takeover 

Laws or any anti-takeover provision in the Company Articles or the Company Regulations are, or at the 

Effective Time will be, applicable to the Company, Parent, Merger Sub, this Agreement or any of the 

Merger Transactions.  For purposes of this Agreement, “Takeover Laws” means any “moratorium”, 
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“control share acquisition”, “fair price”, “supermajority”, “affiliate transactions” or “business combination 

statute or regulation” or other similar state anti-takeover Laws. 

(c) Neither the Company nor any Company Subsidiary has in effect a “poison pill”, 

shareholder rights plan or other similar plan or agreement. 

SECTION 4.05. No Conflicts; Consents.  (a) The execution and delivery by the Company 

of this Agreement does not, and the performance by it of its obligations hereunder and the consummation 

of the Merger Transactions will not, (i) conflict with or result in any violation of any provision of the 

Company Articles, the Company Regulations or the comparable charter, bylaws or other organizational 

documents of any Company Subsidiary (assuming that the Company Shareholder Approval is obtained), 

(ii) conflict with, result in any breach or violation of or default (with or without notice or lapse of time, or 

both) under, terminate or give rise to a right of termination, vesting, cancellation, amendment, notification, 

purchase or sale (including any purchase option, option to sell, right of first refusal, right of first offer, right 

of first negotiation or similar option or right) under, or acceleration of, give rise to any obligation to make 

an offer to purchase or redeem any Indebtedness or capital stock, voting securities, or other equity interests 

or any loss of a material benefit under, or result in the creation of any Lien upon any of the properties or 

assets of the Company or any Company Subsidiary under, any Contract to which the Company or any 

Company Subsidiary is a party or by which any of their respective properties or assets is bound or any 

Company Permit or (iii) subject to the filings and other matters referred to in Section 4.05(b), conflict with 

or result in any violation of any Judgment or Law, in each case, applicable to the Company or any Company 

Subsidiary or their respective properties or assets (assuming that the Company Shareholder Approval is 

obtained), other than, in the case of clauses (ii) and (iii) above, any matters that, individually or in the 

aggregate, have not had and would not reasonably be expected to have a Company Material Adverse Effect. 

(b) No Consent of or from, or registration, declaration, notice or filing made to or with, 

or any other action by, any Governmental Entity is required to be obtained or made by or with respect to 

the Company or any Company Subsidiary in connection with the execution and delivery of this Agreement 

or its performance of its obligations hereunder or the consummation of the Merger Transactions, other than 

(i) (A) the filing with the Securities and Exchange Commission (the “SEC”) of the Proxy Statement in 

definitive form and (B) the filing with the SEC of such reports and other filings under, and such other 

compliance with, the Exchange Act and the Securities Act of 1933, as amended (the “Securities Act”), and 

the rules and regulations thereunder, as may be required in connection with this Agreement and the 

Transactions, (ii) compliance with and filings under the HSR Act, (iii) such Consents from, or such filings 

and submissions as may be necessary or advisable to or with, CFIUS in connection with the Transactions, 

(iv) the filing of the Certificate of Merger with the Secretary of State as required by the OGCL and 

appropriate documents with the relevant authorities of the other jurisdictions in which Parent and the 

Company are qualified to do business, (v) such Consents from, or registrations, declarations, notices or 

filings made to or with, the FCC (including any review by Team Telecom Agencies in connection with any 

FCC filing) as are required in connection with the Transactions (the “Company FCC Consents” and, 

together with the Parent FCC Consents, the “FCC Consents”), (vi) such Consents from, or registrations, 

declarations, notices or filings made to or with, State Regulators as are required in connection with the 

Transactions (the “Company PSC Consents” and, together with the Parent PSC Consents, the “PSC 

Consents”), (vii) such Consents from, or registrations, declarations, notices or filings made to or with, 

Foreign Regulatory Agencies as are required in connection with the Transactions, (viii) such Consents from, 

or registrations, declarations, notices or filings made to or with, governments of Localities in connection 

with the provision of telecommunication and media services as are required in connection with the 

Transactions (the “Company Local Consents” and, together with the Parent Local Consents, the “Local 

Consents”) and (ix) such other matters that, individually or in the aggregate, have not had and would not 

reasonably be expected to have a Company Material Adverse Effect. 
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SECTION 4.06. SEC Documents; Undisclosed Liabilities.  (a) The Company has furnished 

or filed all reports, schedules, forms, statements and other documents (including exhibits and other 

information incorporated therein) required to be furnished or filed by the Company with the SEC since 

January 1, 2017 (such documents, together with any documents filed with or furnished to the SEC during 

such period by the Company on a voluntary basis on a Current Report on Form 8-K, but excluding the 

Proxy Statement, being collectively referred to as the “Company SEC Documents”). 

(b) Each Company SEC Document (i) at the time filed, complied in all material 

respects with the requirements of requirements of the Sarbanes-Oxley Act of 2002 and the Exchange Act 

or the Securities Act, as the case may be, and the rules and regulations of the SEC promulgated thereunder 

applicable to such Company SEC Document and (ii) did not at the time it was filed (or if amended or 

superseded by a filing or amendment prior to the date of this Agreement, then at the time of such filing or 

amendment) contain any untrue statement of a material fact or omit to state a material fact required to be 

stated therein or necessary in order to make the statements therein, in light of the circumstances under which 

they were made, not misleading.  Each of the consolidated financial statements of the Company included 

in the Company SEC Documents complied at the time it was filed as to form in all material respects with 

applicable accounting requirements and the published rules and regulations of the SEC with respect thereto, 

was prepared in accordance with United States generally accepted accounting principles (“GAAP”) (except, 

in the case of unaudited statements, as permitted by Form 10-Q of the SEC or other rules and regulations 

of the SEC) applied on a consistent basis during the periods involved (except as may be indicated in the 

notes thereto) and fairly presented in all material respects the consolidated financial position of the 

Company and its consolidated Subsidiaries as of the dates thereof and the consolidated results of their 

operations and cash flows for the periods shown (subject, in the case of unaudited statements, to normal 

year-end audit adjustments). 

(c) Neither the Company nor any Company Subsidiary has any liabilities or 

obligations of any nature (whether accrued, absolute, contingent or otherwise) that, individually or in the 

aggregate, have had or would reasonably be expected to have a Company Material Adverse Effect. 

(d) The Company maintains a system of “internal control over financial reporting” (as 

defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) sufficient to provide reasonable assurance 

(i) that transactions are recorded as necessary to permit preparation of financial statements in conformity 

with GAAP, consistently applied, (ii) that transactions are executed only in accordance with the 

authorization of management and (iii) regarding prevention or timely detection of the unauthorized 

acquisition, use or disposition of the Company’s properties or assets. 

(e) The “disclosure controls and procedures” (as defined in Rules 13a-15(e) and 15d-

15(e) of the Exchange Act) utilized by the Company are reasonably designed to ensure that all information 

(both financial and non-financial) required to be disclosed by the Company in the reports that it files or 

submits under the Exchange Act is recorded, processed, summarized and reported within the time periods 

specified in the rules and forms of the SEC and that all such information required to be disclosed is 

accumulated and communicated to the management of the Company, as appropriate, to allow timely 

decisions regarding required disclosure and to enable the chief executive officer and chief financial officer 

of the Company to make the certifications required under the Exchange Act with respect to such reports. 

(f) Neither the Company nor any of the Company Subsidiaries is a party to, or has any 

commitment to become a party to, any joint venture, off-balance sheet partnership or any similar Contract 

(including any Contract or arrangement relating to any transaction or relationship between or among the 

Company and any of the Company Subsidiaries, on the one hand, and any unconsolidated Affiliate, 

including any structured finance, special purpose or limited purpose entity or Person, on the other hand, or 

any “off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the Exchange 

Act)), where the result, purpose or intended effect of such Contract is to avoid disclosure of any material 
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transaction involving, or material liabilities of, the Company or any of the Company Subsidiaries in the 

Company’s or such Company Subsidiary’s published financial statements or other Company SEC 

Documents. 

(g) Since January 1, 2019, none of the Company, the Company’s independent 

accountants, the Company Board or the audit committee of the Company Board has received any oral or 

written notification of any (i) “significant deficiency” in the internal controls over financial reporting of the 

Company, (ii) “material weakness” in the internal controls over financial reporting of the Company or (iii) 

fraud, whether or not material, that involves management or other employees of the Company who have a 

significant role in the internal controls over financial reporting of the Company. 

(h) None of the Company Subsidiaries is, or has at any time since January 1, 2019 

been, subject to the reporting requirements of Section 13(a) or 15(d) of the Exchange Act. 

SECTION 4.07. Information Supplied.  None of the information supplied or to be supplied 

by the Company for inclusion or incorporation by reference in the Proxy Statement will, at the date it is 

first mailed to the Company’s shareholders or at the time of the Company Shareholders Meeting, contain 

any untrue statement of a material fact or omit to state any material fact required to be stated therein or 

necessary in order to make the statements therein, in light of the circumstances under which they are made, 

not misleading.  Notwithstanding the foregoing, no representation is made by the Company with respect to 

statements made or incorporated by reference in the Proxy Statement based on information supplied by 

Parent or Merger Sub for inclusion or incorporation by reference therein. 

SECTION 4.08. Absence of Certain Changes or Events.  From January 1, 2019 to the date 

of this Agreement, (i) there has not occurred any state of facts, change, effect, condition, development, 

event or occurrence that, individually or in the aggregate, has had or would reasonably be expected to have 

a Company Material Adverse Effect, (ii) neither the Company nor any of the Company Subsidiaries has 

taken any action which, if taken after the date of this Agreement and prior to the Closing Date without the 

prior written consent of Parent, would constitute a breach of Section 5.01(a)(i), 5.01(a)(ii), 5.01(a)(iii), 

5.01(a)(iv), 5.01(a)(v), 5.01(a)(vii), 5.01(a)(viii), 5.01(a)(ix) or 5.01(a)(xx) (with respect to Sections 

5.01(a)(ii), 5.01(a)(iii), 5.01(a)(iv), 5.01(a)(v), Section 5.01(a)(vii), Section 5.01(a)(viii) and 5.01(a)(ix)) 

and (iii) each of the Company and the Company Subsidiaries has conducted its respective business in the 

ordinary course in all material respects. 

SECTION 4.09. Taxes.  (a) (i) Each of the Company and each Company Subsidiary has 

timely filed (or caused to be filed), taking into account any extensions, all material Tax Returns required to 

have been filed and such Tax Returns are accurate and complete in all material respects; (ii) each of the 

Company and each Company Subsidiary has paid all material Taxes required to have been paid by it other 

than Taxes that are not yet due or that are being contested in good faith in appropriate proceedings; and (iii) 

no material deficiency for any Tax has been asserted or assessed by a taxing authority against the Company 

or any Company Subsidiary which deficiency has not been paid or is not being contested in good faith in 

appropriate proceedings. 

(b) No material Tax Return of the Company or any Company Subsidiary is under audit 

or examination by any taxing authority, and no written notice of a pending audit or examination has been 

received by the Company or any Company Subsidiary.  No deficiencies for any material Taxes have been 

proposed, asserted or assessed against the Company or any Company Subsidiary that were not finally 

resolved in full prior to the date of the most recent Company SEC Documents.  No requests for extensions 

or waivers of any statute of limitation or other time to assess any material Taxes are pending.  No other 

procedure, proceeding or contest of any refund or deficiency in respect of material Taxes is pending in or 

on appeal from any Governmental Entity. 
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(c) No written claim has been made by any Governmental Entity in a jurisdiction 

where the Company or any Company Subsidiary does not file Tax Returns that the Company or any 

Company Subsidiary is subject to taxation by that jurisdiction. 

(d) Each of the Company and each Company Subsidiary has complied in all material 

respects with all applicable Laws relating to the collection, payment and withholding and remittances of 

Taxes. 

(e) Neither the Company nor any Company Subsidiary is a party to or is otherwise 

bound by any material Tax sharing, allocation or indemnification agreement or arrangement (other than 

such an agreement or arrangement exclusively between or among the Company and the Company 

Subsidiaries or customary Tax payment or indemnification provisions in Contracts the primary purpose of 

which does not relate to Taxes). 

(f) Neither the Company nor any Company Subsidiary has been included in any 

“consolidated,” “unitary” or “combined” Tax Return provided for under the Laws of the United States, any 

non-U.S. jurisdiction or any state or locality with respect to Taxes for any taxable period for which the 

statute of limitations has not expired (other than a group the common parent of which is or was the Company 

and/or any Company Subsidiary). 

(g) Within the past three years, neither the Company nor any Company Subsidiary has 

been a “distributing corporation” or a “controlled corporation” in a distribution intended to qualify for tax-

free treatment under Section 355 of the Code. 

(h) Neither the Company nor any Company Subsidiary has participated in a 

“reportable transaction” or a “transaction of interest” within the meaning of Treasury Regulation Section 

1.6011-4(b). 

(i) Neither the Company nor any Company Subsidiary will be required to include any 

material item of income or gain in, or exclude any material item of deduction or loss from, taxable income 

for any taxable period (or portion thereof) ending after the Closing Date as a result of (i) any installment 

sale or open transaction disposition made on or prior to the Closing Date, (ii) any prepaid amount received 

on or prior to the Closing Date, (iii) any “closing agreement” as described in Section 7121 of the Code (or 

any corresponding provision of applicable Laws) executed on or prior to the Closing Date, (iv) to the 

Knowledge of the Company, an intercompany item under Treasury Regulation Section 1.1502-13 or an 

excess loss account under Treasury Regulation Section 1.1502-19, (v) a change in the method of accounting 

made on or prior to the Closing Date or (v) an election under Section 108(i) of the Code (or any 

corresponding provision of applicable Laws) made on or prior to the Closing Date. 

SECTION 4.10. Benefits Matters; ERISA Compliance.  (a) The Company has delivered or 

made available to Parent true and complete copies of (i) all material Company Benefit Plans or, in the case 

of any unwritten material Company Benefit Plan, a description thereof, including any amendment thereto, 

(ii) the most recent annual report on Form 5500 or such similar report, statement or information return 

required to be filed with or delivered to any Governmental Entity, if any, in each case, with respect to each 

material Company Benefit Plan, (iii) each trust, insurance, annuity or other funding Contract relating to any 

material Company Benefit Plan and (iv) the most recent financial statements and actuarial or other valuation 

reports for each Company Benefit Plan (if any).  For purposes of this Agreement, “Company Benefit Plans” 

means, collectively (A) all “employee pension benefit plans” (as defined in Section 3(2) of ERISA) 

(“Company Pension Plans”), “employee welfare benefit plans” (as defined in Section 3(1) of ERISA) and 

all other bonus, pension, profit sharing, retirement, deferred compensation, incentive compensation, equity 

or equity-based compensation, severance, retention, termination, change in control, disability, vacation, 

death benefit, hospitalization, medical or other material compensation or benefit plans, arrangements, 

policies, programs or understandings providing compensation or benefits (other than foreign or domestic 



 

18 

AMERICAS 101948023   
 

statutory programs), in each case, sponsored, maintained, contributed to or required to be maintained or 

contributed to by the Company, any Company Subsidiary or any other person or entity that, together with 

the Company is treated as a single employer under Section 414(b), (c), (m) or (o) of the Code (each, a 

“Company Commonly Controlled Entity”) for the benefit of any current or former directors, officers, 

employees, independent contractors or consultants of the Company or any Company Subsidiary (each a 

“Company Participant”) and (B) all employment, consulting, bonus, incentive compensation, deferred 

compensation, equity or equity-based compensation, indemnification, severance, retention, change of 

control or termination agreements or arrangements between the Company or any Company Subsidiary and 

any Company Participant.  Section 4.10 of the Company Disclosure Letter contains a true and complete 

list, as of the date of this Agreement, of all material Company Benefit Plans. 

(b) All Company Pension Plans have been the subject of, have timely applied for or 

have not been eligible to apply for, as of the date of this Agreement, determination letters or opinion letters 

(as applicable) from the U.S. Internal Revenue Service (the “IRS”) or a non-U.S. Governmental Entity (as 

applicable) to the effect that such Company Pension Plans and the trusts created thereunder are qualified 

and exempt from Taxes under Sections 401(a) and 501(a) of the Code or other applicable Law, and no such 

determination letter or opinion letter has been revoked nor, to the Knowledge of the Company, has 

revocation been threatened, nor has any such Company Pension Plan been amended since the date of its 

most recent determination letter or opinion letter (or application therefor) in any respect that would 

reasonably be expected to result in the loss of its qualification. 

(c) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to result in any material liability to the Company, other than a Company Pension 

Plan that is a “multiemployer” plan within the meaning of Section 4001(a)(3) of ERISA, in the case of each 

Company Pension Plan, (i) no Company Pension Plan had, as of the respective last annual valuation date 

for each such Company Pension Plan, an “unfunded benefit liability” (within the meaning of Section 

4001(a)(18) of ERISA), based on actuarial assumptions made available to Parent, (ii) none of the Company 

Pension Plans has failed to meet any “minimum funding standards” (as such term is defined in Section 302 

of ERISA or Section 412 of the Code), whether or not waived and no such plan is, or is expected to be, 

considered an at-risk plan within the meaning of Section 430 of the Code or Section 303 of ERISA, (iii) 

none of such Company Benefit Plans or related trusts is the subject of any proceeding or investigation by 

any Person, including any Governmental Entity, that could be reasonably expected to result in a termination 

of such Company Benefit Plan or trust or any other material liability to the Company or any Company 

Subsidiary, and (iv) there has not been any “reportable event” (as that term is defined in Section 4043 of 

ERISA and as to which the notice requirement under Section 4043 of ERISA has not been waived) with 

respect to any Company Benefit Plan during the last six years.  None of the Company, any Company 

Subsidiary or any Company Commonly Controlled Entity has, or within the past six years had, contributed 

to, been required to contribute to, or has any liability (including “withdrawal liability” within the meaning 

of Title IV of ERISA) with respect to, any Company Pension Plan that is a “multiemployer plan” within 

the meaning of Section 4001(a)(3) of ERISA. 

(d) With respect to each material Company Benefit Plan that is an employee welfare 

benefit plan, (i) such Company Benefit Plan (including any Company Benefit Plan covering retirees or 

other former employees) may be amended to reduce benefits or limit the liability of the Company or the 

Company Subsidiaries or terminated, in each case, without material liability to the Company and the 

Company Subsidiaries on or at any time after the Effective Time and (ii) no such Company Benefit Plan is 

unfunded or self-insured or funded through a “welfare benefit fund” (as defined in Section 419(e) of the 

Code) or other funding mechanism. 

(e) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, no Company Benefit Plan provides 
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health, medical or other welfare benefits after retirement or other termination of employment (other than 

for continuation coverage required under Section 4980(B)(f) of the Code or applicable Law). 

(f) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, (i) each Company Benefit Plan 

and its related trust, insurance contract or other funding vehicle has been administered in accordance with 

its terms and is in compliance with ERISA, the Code and all other Laws applicable to such Company Benefit 

Plan and (ii) the Company and each of the Company Subsidiaries is in compliance with ERISA, the Code 

and all other Laws applicable to the Company Benefit Plans. 

(g) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, all contributions or other amounts 

payable by the Company or any Company Subsidiary with respect to each Company Benefit Plan have been 

paid or accrued in accordance with the terms of such Company Benefit Plan, GAAP and Section 412 of the 

Code (or any comparable provision under applicable non-U.S. Laws).  Except as fully accrued or reserved 

against on the Company’s financial statements in accordance with GAAP, there are no material unfunded 

liabilities, solvency deficiencies or wind-up liabilities, where applicable, with respect to any Company 

Benefit Plan. 

(h) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, there are no pending or, to the 

Knowledge of the Company, threatened claims or Actions by or on behalf of any participant in any of the 

Company Benefit Plans, or otherwise involving any such Company Benefit Plan or the assets of any 

Company Benefit Plan, other than routine claims for benefits payable in the ordinary course. 

(i) Each Company Stock Option (i) was validly issued and properly approved by the 

Company Board (or compensation committee thereof) in accordance with the applicable Company Stock 

Plan, (ii) has an exercise price per Company Common Share equal to or greater than the fair market value 

of a Company Common Share at the close of business on the date of such grant, and (iii) qualifies for the 

tax and accounting treatment afforded to such Company Stock Option in the Company’s tax returns and the 

Company’s financial statements, respectively. 

(j) None of the execution and delivery of this Agreement, the obtaining of the 

Company Shareholder Approval or the consummation of any of the Merger Transactions (alone or in 

conjunction with any other event, including any termination of employment on or following the Effective 

Time) will (i) entitle any Company Participant to any compensation or benefit, (ii) accelerate the time of 

payment or vesting, or trigger any payment or funding, of any compensation or benefits or trigger any other 

material obligation under any Company Benefit Plan, (iii) result in any breach or violation of, default under 

or limit the Company’s right to amend, modify or terminate any Company Benefit Plan or (iv) result in any 

“excess parachute payment” (within the meaning of Section 280G of the Code) becoming due to any 

Company Participant.  No Company Participant is entitled to receive any gross-up or additional payment 

in respect of any Taxes (including, without limitation, the Taxes required under Section 409A or Section 

4999 of the Code) being imposed on such Person. 

SECTION 4.11. Litigation.  There is no Action pending or, to the Knowledge of the 

Company, threatened against or affecting the Company or any Company Subsidiary that, individually or in 

the aggregate, has had or would reasonably be expected to have a Company Material Adverse Effect, nor 

is there any Judgment outstanding against or, to the Knowledge of the Company, any investigation by any 

Governmental Entity involving the Company or any Company Subsidiary or any of their respective 

properties or assets that, individually or in the aggregate, has had or would reasonably be expected to have 

a Company Material Adverse Effect. 
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SECTION 4.12. Compliance with Applicable Laws.  Except for matters that, individually 

or in the aggregate, have not had and would not reasonably be expected to have a Company Material 

Adverse Effect, the Company and the Company Subsidiaries are in compliance with all applicable Laws 

and the Company Permits.  To the Knowledge of the Company, except for matters that, individually or in 

the aggregate, have not had and would not reasonably be expected to have a Company Material Adverse 

Effect, no material action, demand or investigation by or before any Governmental Entity is pending or 

threatened alleging that the Company or a Company Subsidiary is not in compliance with any applicable 

Law or Company Permit or which challenges or questions the validity of any rights of the holder of any 

Company Permit.  This section does not relate to Tax matters, employee benefits matters, labor matters, 

environmental matters or Intellectual Property matters. 

SECTION 4.13. Environmental Matters.  Except for matters that, individually or in the 

aggregate, have not had and would not reasonably be expected to have a Company Material Adverse Effect: 

(a) the Company and the Company Subsidiaries have complied with all 

Environmental Laws, and are in compliance with all Environmental Laws, and neither the 

Company nor any Company Subsidiary has received any written communication that alleges that 

the Company or any Company Subsidiary is in violation of, or has liability under, any 

Environmental Law and, except as reflected in the most recent audited financial statements of the 

Company included in the Company SEC Documents, to the Knowledge of the Company, no known 

capital or other expenditure is required for the Company or the Company Subsidiaries to achieve 

or maintain compliance with Environmental Law; 

(b) the Company and the Company Subsidiaries have obtained and complied 

with, and are in compliance with, all Permits issued pursuant to Environmental Law necessary for 

their respective operations as currently conducted, all such Permits are valid and in good standing 

and neither the Company nor any Company Subsidiary has been advised in writing by any 

Governmental Entity of any actual or potential change in the status or terms and conditions of any 

such Permits; 

(c) there are no Environmental Claims pending or, to the Knowledge of the 

Company, threatened against the Company or any of the Company Subsidiaries; 

(d) there have been no Releases of any Hazardous Material that could 

reasonably be expected to form the basis of any Environmental Claim against, or obligation 

pursuant to Environmental Law to conduct any Remedial Action on the part of, the Company or 

any of the Company Subsidiaries; 

(e) neither the Company nor any of the Company Subsidiaries is conducting 

or undertaking any Remedial Action relating to any Release or threatened Release of any 

Hazardous Material; and 

(f) neither the Company nor any of the Company Subsidiaries has retained or 

assumed, either contractually or by operation of Law, any liabilities or obligations that could 

reasonably be expected to form the basis of any Environmental Claim against the Company or any 

of the Company Subsidiaries. 

SECTION 4.14. Contracts.  (a) As of the date of this Agreement, neither the Company nor 

any Company Subsidiary is a party to or bound by any Contract that: 

 is required to be filed by the Company pursuant to Item 601(b) of 

Regulation S-K under the Securities Act (other than any Company Benefit Plan); 
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 relates to any partnership, joint venture, co-investment, limited 

liability, strategic alliance or similar agreement involving the Company or any of the 

Company Subsidiaries (other than any such agreement solely between or among the 

Company and the Company Subsidiaries); 

 contains any non-compete, exclusivity, “most favored nations” or 

other similar provision that limits or purports to limit, in any material respect, either the 

type of business in which the Company or any of the Company Subsidiaries (or, after 

giving effect to the Merger, Parent or its Subsidiaries) may engage, the terms or conditions 

the Company or any of the Company Subsidiaries (or, after giving effect to the Merger, 

Parent or its Subsidiaries) can offer to any other Person, or the geographic area in which 

the Company or any of the Company Subsidiaries (or, after giving effect to the Mergers, 

Parent or its Subsidiaries) may so engage; 

 provides for the acquisition or disposition by the Company or any 

Company Subsidiary of any properties or assets (except for acquisitions and dispositions 

of properties, assets and inventory in the ordinary course of business consistent with past 

practice), in each case with a fair market value in excess of $15,000,000; 

 involves any pending or contemplated merger, consolidation or 

similar business combination transaction; 

 by its terms obligates the Company or any of the Company 

Subsidiaries to make expenditures (other than principal and/or interest payments or the 

deposit of other reserves with respect to debt obligations) or entitles the Company or any 

of the Company Subsidiaries to payments (A) in excess of $10,000,000 in any 12 month 

period or (B) in excess of $50,000,000, in the aggregate over the term of such Contract; 

provided that expenditures and payments under hardware reseller arrangements will be 

measured on a net basis; provided further that customer Contracts entered into in the 

ordinary course of business are not required to be scheduled until 45 calendar days after 

the date of this Agreement; 

 relates to the settlement or proposed settlement of any dispute or 

Action in which the amount to be paid in settlement involves (A) the issuance of any 

securities by the Company or any of the Company Subsidiaries, or (B) the payment of any 

cash or other consideration having a value, in each case, of more than $1,000,000; 

 contains a standstill or similar Contract pursuant to which the 

Company or any of the Company Subsidiaries has agreed not to acquire assets or securities 

of any other Person; 

 was entered into with any of the Company Subsidiaries or any 

other Person in which the Company holds, directly or indirectly, any equity interest, which 

relates to the rights of the Company with respect to voting, rights of first offer, rights of 

first refusal or other similar rights regarding such equity interests in such Person; 

 evidences a capitalized lease obligation in excess of $10,000,000, 

or that is an indenture, credit agreement, loan agreement, security agreement, guarantee, 

note, mortgage, suretyship, “keep well” or other agreement providing for or guaranteeing 

indebtedness of any Person in excess of $10,000,000 (other than surety or performance 

bonds, letters of credit or similar agreements entered into in the ordinary course of business 

consistent with past practice in each case to the extent not drawn upon), except for any 

Contract solely among or between the Company and any of the Company Subsidiaries; 
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 contains restrictions on the ability of the Company or any of the 

Company Subsidiaries to pay dividends or other distributions (other than pursuant to the 

Company Articles and the Company Regulations); 

 contains a put, call or similar right pursuant to which the Company 

or any of the Company Subsidiaries could be required to purchase or sell, as applicable, 

any equity interests of any Person or assets that have a fair market value or purchase price 

of more than $5,000,000, or constitutes an interest rate cap, interest rate collar, interest rate 

swap or other Contract relating to a hedging transaction; 

 is (A) material license (by or to the Company or any Company 

Subsidiary), covenant not to sue, escrow, or other Contract that grants rights in or to any 

material Intellectual Property rights and (B) an exclusive license or other Contract affecting 

the Company’s or any of the Company Subsidiaries’ ability to disclose, own, enforce, use, 

or license any material Intellectual Property (provided, however, that the following are not 

required to be scheduled but shall constitute Material Contracts solely for purposes of 

Section 4.14(b) and the last sentence of Section 4.14(c) if they otherwise qualify:  (w) non-

exclusive licenses granted to customers in the ordinary course of business consistent with 

past practice; (x) non-exclusive licenses implied by the sale of a product and (y) licenses 

of commercially available, unmodified, off-the-shelf Software licensed pursuant to click-

through, click-wrap, or standard terms and conditions for less than $10,000,000 annually); 

or 

 would prohibit or materially delay the consummation of the 

Merger or the Transactions. 

Each such Contract described in clauses (i) through (xiv) above is referred to herein as a “Material 

Contract”. 

(b) Except for matters which, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, (i) each Material Contract 

(including, for purposes of this Section 4.14(b), any Contract entered into after the date of this Agreement 

that would have been a Material Contract if such Contract existed on the date of this Agreement) is a valid, 

binding and legally enforceable obligation of the Company or one of the Company Subsidiaries, as the case 

may be, and, to the Knowledge of the Company, of the other parties thereto, subject to the Bankruptcy and 

Equity Exception, (ii) each such Material Contract is in full force and effect and (iii) none of the Company 

or any of the Company Subsidiaries is (with or without notice or lapse of time, or both) in breach or default 

under any such Material Contract and, to the Knowledge of the Company, no other party to any such 

Material Contract is (with or without notice or lapse of time, or both) in breach or default thereunder. 

(c) The Company has made available to Parent prior to the date of this Agreement, 

accurate and complete copies of all written Material Contracts, including all amendments thereto as in effect 

as of the date of this Agreement.  Neither the Company nor any of the Company Subsidiaries has given or 

received notice of any violation or default under any Material Contract. 

SECTION 4.15. Properties.  (a) Section 4.15(a) of the Company Disclosure Letter sets forth 

a true and complete list, as of the date hereof, of all of the real property owned in fee simple by the Company 

or any of the Company Subsidiaries (the “Company Owned Real Property”).  Except in respects that, 

individually or in the aggregate, have not had and would not reasonably be expected to have a Company 

Material Adverse Effect, either the Company or the Company Subsidiaries:  (i) has good and valid fee 

simple title to all of the Company Owned Real Property, free and clear of all Liens other than Permitted 

Liens; (ii) is in sole and exclusive possession of the Company Owned Real Property and there are no leases, 

licenses, occupancy agreements or any other similar arrangement (the “Real Property Leases”) pursuant to 
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which any third party is granted the right to use any Company Owned Real Property, other than Permitted 

Liens; (iii) has sufficient right of ingress and egress to the Company Owned Real Property in all material 

respects and enjoys peaceful and quiet possession thereof; and (iv) there are no outstanding options or rights 

of first offer or refusal to purchase the Company Owned Real Property. 

(b) Section 4.15(b) the Company Disclosure Letter sets forth a true and complete list, 

as of the date hereof, of all of the real property leased by Company or any of the Company Subsidiaries for 

which the annual rental value exceeds $5,000,000 pursuant to a Real Property Lease (the “Company Leased 

Real Property” and, together with the Company Owned Real Property, the “Company Real Property”).  

Except in respects that, individually or in the aggregate, have not had and would not reasonably be expected 

to have a Company Material Adverse Effect, with respect to the Company Leased Real Property and each 

Real Property Lease:  (i) each Real Property Lease is in full force and effect, and the Company or a 

Company Subsidiary holds a valid and existing leasehold interest under each Real Property Lease; (ii) the 

possession and quiet use and enjoyment of the Company Leased Real Property under such Real Property 

Lease has not been disturbed and there are no disputes with respect to any such Real Property Lease; (iii) 

none of the Company or any Company Subsidiary has given or received any written notice of default 

pursuant to any such Real Property Lease; (iv) none of the Company or any Company Subsidiary or, to the 

Knowledge of the Company, any other party to such Real Property Lease, is in breach or violation of, or in 

default under, such Real Property Lease, and no event has occurred or circumstance exists which, with the 

delivery of notice, the passage of time or both, would constitute such a breach, violation or default, or 

permit the termination, modification or acceleration of rent under such Real Property Lease on the part of 

the Company or any Company Subsidiary, nor, to the Knowledge of the Company, on the part of the other 

party thereto; (v) no security deposit or portion thereof deposited with respect to such Real Property Lease 

has been applied in respect of a breach or default under such Real Property Lease which has not been re-

deposited in full; (vi) neither the Company nor any Company Subsidiary owes, or will owe in the future 

based on arrangements currently in existence, any brokerage commissions or finder’s fees with respect to 

any Real Property Lease; (vii) none of the Company or any Company Subsidiary has collaterally assigned 

or granted any other security interest in such Real Property Lease or any interest therein, other than 

Permitted Liens; (viii) there are no Liens on the estate or interest created by such Real Property Lease, other 

than Permitted Liens; and (ix) none of the Company or any Company Subsidiary has subleased, licensed or 

otherwise granted any person the right to use or occupy any Company Leased Real Property or any portion 

thereof. 

SECTION 4.16. Intellectual Property.  Except for matters that, individually or in the 

aggregate, have not had and would not reasonably be expected to have a Company Material Adverse Effect: 

(a) Section 4.16(a) of the Company Disclosure Letter sets forth a true and complete 

list of (i) all (A) issued patents and patent applications, (B) trademark registrations and applications, (C) 

copyright registrations and applications, and (D) domain name registrations, in each case, included in the 

Owned IP, all of which is valid, enforceable, and subsisting and (ii) all material unregistered trademarks 

and material unregistered Proprietary Software included in the Owned IP; 

(b) the Company and the Company Subsidiaries solely and exclusively own, free and 

clear of all Liens, other than Permitted Liens, all Owned IP or are validly licensed or otherwise have the 

valid right to use, all Intellectual Property used in or necessary for the operation of their business as 

currently conducted, and none of the foregoing will be adversely impacted by the execution of this 

Agreement or the consummation of any of the Transactions (including that no payment of any additional 

consideration or third party consent will be due or required as a result thereof); 

(c) neither the Company nor any of the Company Subsidiaries has received in the six 

(6) years prior to the date of this Agreement any written notice from any Person, and there are no pending 

or, to the Knowledge of the Company, threatened, Actions, against the Company or any of the Company 
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Subsidiaries, (i) asserting the infringement, misappropriation or violation of any Intellectual Property rights 

by the Company or any of the Company Subsidiaries or (ii) challenging the validity, enforceability, priority 

or registrability of, or any right, title or interest of the Company or any of the Company Subsidiaries with 

respect to, any Intellectual Property owned or purported to be owned, in whole or in part, by the Company 

or any of the Company Subsidiaries (collectively, “Owned IP”); 

(d) none of the Owned IP is subject to any outstanding Judgment, contract Action or 

consent, or settlement of or with any Governmental Entity or other Person restricting the use, ownership, 

or disposition thereof; 

(e) neither the Company nor any of the Company Subsidiaries has sent any written 

notice in the three (3) years prior to the date of this Agreement to any Person, and there are no pending 

Actions, by the Company or any of the Company Subsidiaries, (i) asserting the infringement, 

misappropriation or violation of any Intellectual Property owned by or exclusively licensed to the Company 

or any of the Company Subsidiaries or (ii) challenging the validity, enforceability, priority or registrability 

of, or any right, title or interest of any Person with respect to, any Intellectual Property owned by such 

Person; 

(f) (i) to the Knowledge of the Company, no Person is infringing, misappropriating or 

violating any Intellectual Property owned by or exclusively licensed to the Company or any of the Company 

Subsidiaries and (ii) the Company, the Company Subsidiaries and the conduct of the businesses of the 

Company and the Company Subsidiaries as currently conducted did not in the past four (4) years and do 

not currently infringe upon, misappropriate or violate the Intellectual Property rights of any Person; 

(g) (i) all current or former employees of the Company or one of the Company 

Subsidiaries who have created or developed (in whole or in part) any material Owned IP have entered into 

enforceable assignment agreements pursuant to which such Persons have presently assigned all rights 

therein to the Company or a Company Subsidiary (or all such rights vest therein by operation of Law) and 

(ii) to the Knowledge of the Company, no such Person has claimed any ownership interest in any material 

Owned IP; 

(h) none of the source code for any Proprietary Software is subject to any Copyleft 

License Terms, and to the Knowledge of the Company, no Person other than the Company or any of the 

Company Subsidiaries is in possession of the source code for any Proprietary Software, excluding 

independent contractors and consultants of Company or any of the Company Subsidiaries who use such 

source code for the sole benefit of the Company or any of the Company Subsidiaries; 

(i) the Company and the Company Subsidiaries have taken commercially reasonable 

measures to protect the confidentiality, security and integrity of their material trade secrets, and the security, 

integrity and continuous operation of (i) the IT Assets and (ii) the personal information collected, stored, 

processed, gathered, used, held for use or accessed by the Company or the Company Subsidiaries in the 

course of the operations of their respective businesses.  The Company and the Company Subsidiaries are 

in compliance in all material respects with all applicable privacy, data security and data protection laws, 

regulations, written Company policies, and written contractual requirements in all relevant jurisdictions; 

(j) to the Knowledge of the Company, the IT Assets (i) meet the needs of the 

Company’s or any of the Company Subsidiaries’ business as currently conducted and, (ii) are owned or 

validly accessed and used by Company or any of the Company Subsidiaries, (iii) operate and perform in 

accordance with their documentation and functional specifications, (iv) do not contain any virus, malicious 

code, damaging devices or other routine or components designed to materially adversely impact the 

functionality of or permit unauthorized access or to disable or otherwise harm any computer, systems, or 

Software, and (v) have not materially malfunctioned or failed in the three (3) years prior to the date of this 

Agreement in a manner that has had a material impact on the businesses of the Company and the Company 
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Subsidiaries.  The Company and the Company Subsidiaries have not experienced any security incident that 

has compromised the integrity or availability of the IT Assets, or resulted in a loss, damage, or unauthorized 

access, disclosure, use, or breach of security of any personal information, Intellectual Property and 

confidential, proprietary business information used, held for use, maintained or processed by the Company 

or any of the Company Subsidiaries, nor has there been any other compromise of the security, 

confidentiality, availability or integrity of such information or data or of the IT Assets upon which such 

information resides; and 

(k) the Company and the Company Subsidiaries have not received any written notice 

of claims, investigations, or alleged violations of law, regulation, or contract with respect to personal data 

or information security-related incidents, nor have the Company and the Company Subsidiaries notified in 

writing, or been required by applicable law, regulation, or contract to notify in writing, any person or entity 

of any personal data or information security-related incident. 

SECTION 4.17. Labor Matters.  (a) Section 4.17 of the Company Disclosure Letter sets 

forth a true and complete list, as of the date hereof, of all Company Collective Bargaining Agreements.  

The Company has made available to Parent copies of such Company Collective Bargaining Agreements, 

including with respect to employees based outside the United States.  Neither the Company nor any of the 

Company Subsidiaries has breached or otherwise failed to comply with any provision of any Company 

Collective Bargaining Agreement, except for any breaches, failures to comply or disputes that, individually 

or in the aggregate, have not had and would not reasonably be expected to have a Company Material 

Adverse Effect. 

(b) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, (i) there is not any, and during the 

past three years there has not been any, labor strike, dispute, work stoppage or lockout pending, or, to the 

Knowledge of the Company, threatened, against or affecting the Company or any Company Subsidiary; (ii) 

to the Knowledge of the Company, no union organizational campaign is in progress with respect to the 

employees of the Company or any Company Subsidiary and no question concerning representation of such 

employees exists; (iii) neither the Company nor any Company Subsidiary is engaged in any unfair labor 

practice; (iv) there are not any unfair labor practice charges or complaints against the Company or any 

Company Subsidiary pending, or, to the Knowledge of the Company, threatened, before the National Labor 

Relations Board; (v) there are not any pending, or, to the Knowledge of the Company, threatened, union 

grievances against the Company or any Company Subsidiary that reasonably could be expected to result in 

an adverse determination; (vi) the Company and each Company Subsidiary is in compliance with all 

applicable Laws with respect to labor relations, employment and employment practices, occupational safety 

and health standards, terms and conditions of employment, payment of wages, classification of employees, 

immigration, visa, work status, pay equity and workers’ compensation; and (vii) neither the Company nor 

any Company Subsidiary has received written communication during the past three years of the intent of 

any Governmental Entity responsible for the enforcement of labor or employment Laws to conduct an 

investigation of or affecting the Company or any Company Subsidiary and, to the Knowledge of the 

Company, no such investigation is in progress. 

(c) Except for matters that, individually or in the aggregate, have not had and would 

not reasonably be expected to have a Company Material Adverse Effect, (i) all individuals who are or were 

performing consulting or other services for the Company or any Company Subsidiary are or were correctly 

classified under all applicable Laws by the Company or such Company Subsidiary as either “independent 

contractors” (or comparable status in the case of a non-U.S. entity) or “employees” as the case may be and 

(ii) all individuals who are or were classified as “employees” of the Company or any Company Subsidiary 

are or were correctly classified under all applicable Laws by the Company or such Company Subsidiary, as 

exempt or non-exempt, as the case may be. 
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SECTION 4.18. Brokers’ Fees and Expenses.  No broker, investment banker, financial 

advisor or other Person, other than Moelis & Co. and Morgan Stanley & Co. LLC (the “Company Financial 

Advisors”), the fees and expenses of which will be paid by the Company, is entitled to any broker’s, 

finder’s, financial advisor’s or other similar fee or commission in connection with the Merger or the 

Transactions based upon arrangements made by or on behalf of the Company.  The Company has furnished 

to Parent true and complete copies of all agreements between the Company and the Company Financial 

Advisors relating to the Merger or the Transactions, subject to redactions of the portions of such agreement 

relating to the calculation of the fees payable to such Company Financial Advisors.  The Company has 

separately provided Parent with the result of a calculation of the approximate amount of the fees that will 

be payable to the Company Financial Advisors as a result of the Merger and the transactions contemplated 

by the Brookfield Agreement.  No amounts will be payable to the Company Financial Advisors in 

connection with the Brookfield Agreement or the transactions contemplated thereby, except as are credited 

to any amounts payable in connection with the Merger or the Transactions. 

SECTION 4.19. Opinion of Financial Advisors.  The Company has received the opinions 

of each of the Company Financial Advisors, to the effect that, as of the date of such opinions and subject 

to the assumptions made, procedures followed, matters considered and qualifications and limitations set 

forth therein, the Merger Consideration to be received by the holders of Company Common Shares other 

than holders of Excluded Shares and Company Common Shares held immediately prior to the Effective 

Time by (a) the Company as treasury shares, (b) Parent or Merger Sub and (c) any direct or indirect wholly 

owned Subsidiary of the Company or of Parent (other than Merger Sub), is fair, from a financial point of 

view, to such holders. 

SECTION 4.20. Communications Regulatory Matters. 

(a) The Company and each of the Company Subsidiaries hold all approvals, 

authorizations, certificates and licenses issued by the FCC or State Regulators and all other material 

regulatory permits, approvals, licenses and other authorizations, including franchises, ordinances and other 

agreements granting access to public rights of way, issued or granted to the Company or any of the 

Company Subsidiaries by a Governmental Entity that are required for the Company and each of the 

Company Subsidiaries to conduct its business, as presently conducted (collectively, the “Company 

Licenses”). 

(b) Each Company License is valid and in full force and effect and has not been 

suspended, revoked, canceled or adversely modified.  No Company License is subject to (i) any conditions 

or requirements that have not been imposed generally upon licenses in the same service, unless such 

conditions or requirements are set forth on the face of the applicable authorization or (ii) any pending Action 

by or before the FCC or any State Regulator to suspend, revoke or cancel, or any judicial review of a 

decision by the FCC or any State Regulator with respect thereto.  There is no (A) to the Knowledge of the 

Company, event, condition or circumstance attributable specifically to the Company that would preclude 

any Company License from being renewed in the ordinary course (to the extent that such Company License 

is renewable by its terms), (B) pending or, to the Knowledge of the Company, threatened FCC or State 

Regulator regulatory Action relating specifically to one or more of the Company Licenses or (C) event, 

condition or circumstance attributable specifically to the Company that would materially impair, delay or 

preclude the ability of the Company or the Company Subsidiaries to obtain any Consents from any 

Governmental Entity.  No Company License, order or other agreement, obtained from, issued by or 

concluded with any State Regulator imposes or would impose restrictions on the ability of any Company 

Subsidiary to make payments, dividends or other distributions to the Company or any other Company 

Subsidiary that limits, or would reasonably be expected to limit, the cash funding and management 

alternatives of the Company on a consolidated basis in a manner disproportionate to restrictions applied by 

such State Regulators to similarly situated companies. 
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(c) The Company, with respect to any Company License and any activity regulated by 

the FCC or any State Regulator but not requiring a License (“Unlicensed Activity”), and each licensee of 

each Company License and each Company Subsidiary engaged in Unlicensed Activity (each, an 

“Unlicensed Subsidiary”) is, and since December 31, 2016, has been, in compliance with each Company 

License and has fulfilled and performed all of its obligations with respect thereto and with respect to any 

Unlicensed Activity required by the Communications Act of 1934, as amended (the “Communications 

Act”), or the rules, regulations, written policies and orders of the FCC (the “FCC Rules”) or similar rules, 

regulations, written policies and orders of State Regulators, and the payment of all regulatory fees and 

contributions, except for exemptions, waivers or similar concessions or allowances and except for matters 

that, individually or in the aggregate, have not had and would not reasonably be expected to have a 

Company Material Adverse Effect.  The Company and each licensee of each Company License and each 

of its Unlicensed Subsidiaries is in good standing with the FCC and all other Governmental Entities, and 

neither the Company nor any such licensee or any of its Unlicensed Subsidiaries is, to the Knowledge of 

the Company, the respondent with respect to any formal complaint, investigation, audit, inquiry, subpoena, 

forfeiture, or petition to suspend before the FCC, the Universal Service Administrative Company (the 

“USAC”) or any other Governmental Entity and except for matters that, individually or in the aggregate, 

have not had and would not reasonably be expected to have a Company Material Adverse Effect.  The 

Company or a Company Subsidiary owns one hundred percent (100%) of the equity and controls one 

hundred percent (100%) of the voting power and decision-making authority of each licensee of the 

Company Licenses and each of its Unlicensed Subsidiaries. 

(d) Neither the Company nor any of the Company Subsidiaries is subject to any 

currently effective cease-and-desist order or enforcement action issued by, or is a party to any consent 

agreement or memorandum of understanding with, or has been ordered since December 31, 2016, to pay 

any civil money penalty by, the FCC, USAC or any other Governmental Entity (other than a taxing 

authority, which is covered by Section 4.09), other than those of general application that apply to similarly 

situated providers of the same services or their Subsidiaries and that, individually or in the aggregate, have 

not had or would not reasonably be expected to have a Company Material Adverse Effect (each item in this 

sentence, whether or not set forth in the Company Disclosure Letter, a “Company Regulatory Agreement”), 

nor has the Company or any of the Company Subsidiaries been advised in writing since December 31, 2016 

by any Governmental Entity that it is considering issuing, initiating, ordering or requesting any such 

Company Regulatory Agreement. 

SECTION 4.21. Insurance.  The Company has made available to Parent all material 

insurance policies maintained by the Company or any Company Subsidiary (each, an “Insurance Policy”).  

Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material 

Adverse Effect, (a) all Insurance Policies are in full force and effect, (b) all premiums due and payable 

thereon have been paid, (c) neither the Company nor any Company Subsidiary is in breach or default under 

any Insurance Policy and (d) neither the Company nor any of the Company Subsidiaries has taken any 

action or failed to take any action which, with notice or the lapse of time, would constitute such a breach 

or default, or permit the termination or modification, of any Insurance Policy. 

SECTION 4.22. Certain Business Practices.  The Company, the Company Subsidiaries and, 

to the Knowledge of the Company, their respective directors, officers, employees, consultants and agents, 

in each case acting on behalf of the Company, have complied in all material respects at all times since 

January 1, 2017, and are in compliance in all material respects with (a) the provisions of the U.S. Foreign 

Corrupt Practices Act of 1977, as amended (15 U.S.C. § 78dd1, et seq.) (“FCPA”), and (b) the provisions 

of all anti-bribery, anti-corruption and anti-money laundering Laws of each jurisdiction in which the 

Company and the Company Subsidiaries operate and in which any agent thereof is conducting or has 

conducted business involving the Company or any of the Company Subsidiaries.  None of the Company, 

any of the Company Subsidiaries and/or, to the Knowledge of the Company, any of the Company’s and the 

Company Subsidiaries’ respective directors, officers, employees, consultants and agents in each case acting 
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on behalf of the Company have paid, offered or promised to pay, or authorized or ratified the payment, 

directly or indirectly, of any monies or anything of value to any national, provincial, municipal or other 

Government Official or any political party or candidate for political office for the purpose of influencing 

any act or decision of such official or of any Governmental Entity to obtain or retain business, or direct 

business to any person or to secure any other improper benefit or advantage in each case in violation in any 

material respect of the FCPA and any Laws described in clause (b) of the immediately preceding sentence, 

except as, individually or in the aggregate, would not reasonably be expected to be material to the Company 

and the Company Subsidiaries, taken as a whole.  As used in this Section 4.22, the term “Government 

Official” means any official, officer, employee, or Representative of, or any Person acting in an official 

capacity for or on behalf of, any Governmental Entity, and includes any official or employee of any entity 

directly or indirectly owned or controlled by any Governmental Entity, and any officer or employee of a 

public international organization, as well as any Person acting in an official capacity for or on behalf of any 

such Governmental Entity, or for or on behalf of any such public international organization.  The Company 

and the Company Subsidiaries maintain policies and procedures reasonably designed to ensure compliance 

with the FCPA and other anti-bribery, anti-corruption and anti-money laundering Laws in each jurisdiction 

in which the Company or any of the Company Subsidiaries operates. 

SECTION 4.23. Affiliate Transactions.  No officer, director or Affiliate of the Company, 

or any of the Company Subsidiaries is a party to any Material Contract with or binding upon the Company 

or any of the Company Subsidiaries or any of their respective properties or assets or has any material interest 

in any material property used by the Company or any of the Company Subsidiaries or, since January 1, 

2017, has engaged in any material transaction with the Company or any of the Company Subsidiaries that 

would be required to be disclosed under Item 404 under Regulation S-K under the Securities Act and that 

has not been so disclosed in the Company SEC Documents. 

SECTION 4.24. Brookfield Agreement.  The termination of the Brookfield Agreement 

effected in accordance with Section 1.07 was duly authorized and validly effected in accordance with the 

terms thereof.  No termination fee is payable to Brookfield other than the Brookfield Termination Fee and 

the Company has no other liability or obligation under the Brookfield Agreement, including with respect 

to the payment of any other termination fees or (other than as contemplated by Section 4.18) any other fees 

and expenses.  As of the date of this Agreement, the Company has not received notice of any breach of the 

Brookfield Agreement.  

SECTION 4.25. No Other Representations or Warranties.  Except for the representations 

and warranties contained in this Article IV, Parent and Merger Sub acknowledge that none of the Company, 

the Company Subsidiaries or any other Person on behalf of the Company makes any other express or 

implied representation or warranty in connection with the Transactions, and that neither Parent nor Merger 

Sub has relied on any such other representation or warranty. 

ARTICLE V 

 

Covenants Relating to Conduct of Business 

SECTION 5.01. Conduct of Business.  (a) Conduct of Business by the Company.  Except 

for matters set forth in the Company Disclosure Letter, required by applicable Law or otherwise expressly 

permitted or expressly contemplated by this Agreement or with the prior written consent of Parent (which 

shall not be unreasonably withheld, conditioned or delayed), from the date of this Agreement to the 

Effective Time, the Company shall, and shall cause each Company Subsidiary to, conduct its business in 

the ordinary course in all material respects and use commercially reasonable efforts to preserve intact its 

business organization and business relationships.  In addition, and without limiting the generality of the 

foregoing, except for matters set forth in the Company Disclosure Letter, required by applicable Law or 

otherwise expressly permitted or expressly contemplated by this Agreement or with the prior written 
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consent of Parent (which shall not be unreasonably withheld, conditioned or delayed), from the date of this 

Agreement to the Effective Time, the Company shall not, and shall cause each Company Subsidiary not to, 

do any of the following: 

 (A) amend the Company Articles, (B) amend the Company 

Regulations or (C) amend the charter or organizational documents of any Company 

Subsidiary; 

 (A) authorize, declare, set aside or pay any dividends on, or make 

any other distributions (whether in cash, stock or property or any combination thereof) in 

respect of, any of its capital stock, other equity interests or voting securities, other than (1) 

regular quarterly cash dividends payable by the Company to holders of its 6 3/4% Preferred 

Shares and (2) dividends and distributions by a direct or indirect wholly owned Company 

Subsidiary to its stockholders or other equity holders, (B) other than with respect to any 

wholly owned Company Subsidiary, split, combine, subdivide or reclassify any of its 

capital stock, other equity interests or voting securities or securities convertible into or 

exchangeable or exercisable for capital stock or other equity interests or voting securities 

or issue or authorize the issuance of any other securities in respect of, in lieu of or in 

substitution for its capital stock, other equity interests or voting securities, other than as 

permitted by Section 5.01(a)(iii), or (C) repurchase, redeem or otherwise acquire, or offer 

to repurchase, redeem or otherwise acquire, any capital stock or voting securities of, or 

equity interests in, the Company or any Company Subsidiary or any securities of the 

Company or any Company Subsidiary convertible into or exchangeable or exercisable for 

capital stock or voting securities of, or equity interests in, the Company or any Company 

Subsidiary, or any warrants, calls, options or other rights to acquire any such capital stock, 

securities or interests, except pursuant to (1) the Company Stock-Based Awards, in each 

case, pursuant to their terms in effect on the date hereof or thereafter granted as permitted 

by the provisions of Section 5.01(a)(iii) or (2) any such transaction by the Company or a 

wholly owned Company Subsidiary in respect of such capital stock, securities or interests 

in a wholly owned Company Subsidiary; 

 authorize for issuance, issue, deliver, sell, grant, pledge or 

otherwise encumber or subject to any Lien (A) any shares of capital stock of the Company 

or any Company Subsidiary, other than (1) upon conversion of any 6 3/4% Preferred Shares 

outstanding at the close of business on the date of this Agreement into Company Common 

Shares in accordance with the Company Articles and (2) the issuance of Company 

Common Shares upon the vesting, exercise or settlement, as applicable, of Company Stock-

Based Awards outstanding at the close of business on the date of this Agreement and in 

accordance with their terms in effect at such time or thereafter granted as permitted by the 

provisions of this Section 5.01(a)(iii), or the issuance of shares of capital stock of a wholly 

owned Company Subsidiary to the Company or another wholly owned Company 

Subsidiary (B) any other equity interests or voting securities of the Company or any 

Company Subsidiary, other than in the case of a Company Subsidiary, an issuance, delivery 

or sale to the Company or any wholly owned Company Subsidiary, (C) any securities 

convertible into or exchangeable or exercisable for capital stock or voting securities of, or 

other equity interests in, the Company or any Company Subsidiary, other than in the case 

of a Company Subsidiary, an issuance, delivery or sale to the Company or any wholly 

owned Company Subsidiary, (D) any warrants, calls, options or other rights to acquire any 

capital stock or voting securities of, or other equity interests in, the Company or any 

Company Subsidiary, other than in the case of a Company Subsidiary, an issuance, delivery 

or sale to the Company or any wholly owned Company Subsidiary, (E) any rights issued 

by the Company or any Company Subsidiary that are linked in any way to the price of any 
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class of the Company Capital Stock or any shares of capital stock of any Company 

Subsidiary, the value of the Company, any Company Subsidiary or any part of the 

Company or any Company Subsidiary or any dividends or other distributions declared or 

paid on any shares of capital stock of the Company or any Company Subsidiary, other than 

in the case of a Company Subsidiary, an issuance, delivery or sale to the Company or any 

wholly owned Company Subsidiary, or (F) any Company Voting Debt; 

 except as required to comply with applicable Law or to comply 

with any Company Benefit Plan as in effect as of the date of this Agreement, (A) establish, 

adopt, enter into, terminate or materially amend, or take any action to accelerate the vesting 

or payment of, any compensation or benefits under, any Company Benefit Plan (or any 

award thereunder), (B) grant or increase in any manner the salaries, bonuses, or incentive-

based compensation or benefits of or pay any bonus to, or grant any loan to any Company 

Participant other than increases in annual salary or benefits made in the ordinary course of 

business consistent with past practice to Company Participants who have an annual base 

salary of less than $250,000, (C) grant, amend or modify any equity or equity-based awards 

of any Company Participant, (D) grant or pay any change in control, retention, severance, 

termination or similar compensation or benefits to, or increase in any manner the change 

in control, retention, severance, termination or similar compensation or benefits of, any 

Company Participant, (E) take any action to fund or in any other way secure the payment 

of compensation or benefits under any Company Benefit Plan, (F) change any actuarial or 

other assumption used to calculate funding obligations with respect to any Company 

Pension Plan, except to the extent required by applicable Law or GAAP, (G) change the 

manner in which contributions to any Company Pension Plan are made or the basis on 

which such contributions are determined or (H) hire or terminate without cause any 

Company Participant, other than in the ordinary course of business with respect to any such 

Company Participant who is not an “executive officer” as defined in Rule 3b-7 of the 

Exchange Act; 

 make any material changes in financial accounting methods, 

principles or practices, except insofar as may be required (A) by GAAP (or any 

interpretation thereof), (B) by any applicable Law, including Regulation S-X under the 

Securities Act, or (C) by any Governmental Entity or quasi-governmental authority 

(including the Financial Accounting Standards Board or any similar organization); 

 other than in the ordinary course of business, (A) make any Tax 

election that results in a material amount of Taxes of the Company or any Company 

Subsidiary, (B) make any changes to any existing Tax election that results in a material 

amount of Taxes of the Company or any Company Subsidiary, (C) settle or compromise 

any Tax claim or assessment or surrender any right to claim a Tax refund with respect to a 

material amount of Taxes, (D) file an amendment to any Tax Return if such amendment 

results in a material amount of Taxes, (E) fail to pay any material Taxes that are due and 

payable or (F) prepare any Tax Return in a manner which is materially inconsistent with 

past practice; 

 except as permitted under Section 5.01(a)(x), make or agree to 

make any acquisition of, or investment in, any properties, assets, securities or business 

(including by merger, sale of stock, sale of assets or otherwise) if the amount of 

consideration paid or transferred by the Company and the Company Subsidiaries in 

connection with (A) any single such transaction would exceed $1,000,000 or (B) all such 

transactions would exceed $10,000,000 in the aggregate, except in each case for the 

acquisitions of supplies, inventory, merchandise or products in the ordinary course of 
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business consistent with past practice; provided, that in no event shall the Company or any 

of the Company Subsidiaries make any acquisition or investment which would reasonably 

be expected to prevent or materially impede, interfere with, hinder or delay the 

consummation of the Merger or the Transactions; 

 sell or lease to any Person, in a single transaction or series of 

related transactions, any of its properties or assets having a value in excess of $1,000,000 

individually or $10,000,000 in the aggregate, except (A) ordinary course dispositions of 

inventory and dispositions of obsolete, surplus or worn out assets or assets that are no 

longer used or useful in the conduct of the business of the Company or any of the Company 

Subsidiaries or (B) transfers among the Company and its wholly owned Subsidiaries; 

 (A) incur any Indebtedness, except for (1) Indebtedness incurred 

under (x) the Company’s revolving credit facility or (y) the Company’s accounts receivable 

securitization facility, each as existing on the date of this Agreement (including, in each 

case, the aggregate amount of commitments in effect thereunder on the date of this 

Agreement) or as amended in the ordinary course of business consistent with past practice 

(other than amendments to the amount of Indebtedness thereunder) (including, in each 

case, in respect of letters of credit), in the ordinary course of business consistent with past 

practice, (2) letters of credit, bank guarantees, security or performance bonds or similar 

credit support instruments, hardware flooring arrangements, overdraft facilities or cash 

management programs, in each case issued, made or entered into in the ordinary course of 

business, (3) intercompany Indebtedness among the Company and its wholly owned 

Subsidiaries, (4) guarantees by the Company of Indebtedness of the Company Subsidiaries, 

which Indebtedness is incurred in compliance with this Section 5.01(a)(ix), and (5) 

capitalized lease obligations in respect of software and equipment and installment 

obligations in respect of insurance, in each case incurred in the ordinary course of business 

consistent with past practice, (B) enter into any swap or hedging transaction or other 

derivative agreements other than in the ordinary course of business or (C) make any loans, 

capital contributions or advances to, or investments in, any Person other than (x) to the 

Company or any wholly owned Subsidiary of the Company or (y) as permitted pursuant to 

Section 5.01(a)(vii) in each case not in excess of $5,000,000 individually or $10,000,000 

in the aggregate; 

 make any capital expenditures in any fiscal year that are in the 

aggregate in excess of (A) the amounts set forth in the capital expenditure plan set forth on 

Section 5.01(a)(x) of the Company Disclosure Letter with respect to such fiscal year plus 

(B) 5% of such amounts; 

 (A) except in the ordinary course of business, amend in any 

material respect, terminate (other than at the end of the term), renew or materially extend, 

or waive any material noncompliance with the terms of or breaches under, any Material 

Contract, or enter into any Contract that would have been a Material Contract had it been 

entered into prior to the date of this Agreement; or (B) enter into any Contract or amend 

any Contract if the consummation of the Merger or the Transactions would conflict with, 

result in any violation of or default (with or without notice or lapse of time, or both) under, 

give rise to a right of termination, cancellation or acceleration of, give rise to an obligation 

to make an offer to purchase or redeem any Indebtedness or capital stock, voting securities 

or other equity interests or any loss of a material benefit under, or result in the creation of 

any Lien (other than Permitted Liens) upon any of properties or assets of the Company or 

any Company Subsidiary under such new Contract or as a result of such amendment to 

such existing Contract, as applicable; 
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 grant any Lien (other than Permitted Liens) on any of its material 

assets other than (A) to secure Indebtedness and other obligations in existence at the date 

of this Agreement (and required to be so secured by their terms) or permitted under Section 

5.01(a)(ix) or (B) to the Company or to a wholly owned Company Subsidiary; 

 (A) sell, transfer, license, sublicense, covenant not to assert, 

abandon, permit to lapse or otherwise dispose of any material Owned IP, except for grants 

of non-exclusive licenses of such material Owned IP to customers in the ordinary course 

of business consistent with past practice, or (B) disclose to any Person who has not entered 

into a reasonably protective written agreement to protect the confidentiality of any material 

trade secrets or other material confidential information (including any source code for any 

Proprietary Software); 

 compromise, settle or agree to settle any pending or threatened 

Action, other than settlements of any pending or threatened Action (A) with respect to 

which there is a specific reserve in the balance sheet (or the notes thereto) of the Company 

as of September 30, 2019 included in the Filed Company SEC Documents for an amount 

not materially in excess of the amount so reflected or reserved or (B) that do not involve 

payment by the Company or the Company Subsidiaries of more than $2,000,000 

individually or $5,000,000 in the aggregate; provided that no settlement of any pending or 

threatened Action may:  (1) involve any injunctive or equitable relief, or impose material 

restrictions, on the business activities of the Company or the Company Subsidiaries, (2) 

involve any admission of wrongdoing by the Company or the Company Subsidiaries, (3) 

involve the grant of any license, sublicense, cross-license, covenant not to assert, or similar 

arrangement by the Company or any of the Company Subsidiaries with respect to any 

material Intellectual Property owned by or licensed to the Company or any of the Company 

Subsidiaries or (4) impose any restrictions on the use by the Company or any of the 

Company Subsidiaries of any material Intellectual Property owned by or licensed to the 

Company or any of the Company Subsidiaries; 

 cancel any Indebtedness owed to the Company or a Company 

Subsidiary or waive any claims or rights, in each case in an amount not to exceed 

$5,000,000 individually or $10,000,000 in the aggregate; 

 enter into, modify, amend or terminate any Company Collective 

Bargaining Agreement, other than (A) the entry into new collective bargaining or other 

labor union Contracts in the ordinary course of business required to be entered into by any 

non-US Law or (B) any modification, amendment, renewal or termination of any collective 

bargaining agreement to the extent required by applicable Law or the terms of any 

Company Collective Bargaining Agreement as in effect as of the date of this Agreement; 

 assign, transfer, lease, cancel, fail to renew or fail to extend any 

material Company License issued by the FCC or any State Regulator or discontinue any 

operations that require prior regulatory approval for discontinuance, other than (A) 

transfers between the Company and the Company Subsidiaries or between Company 

Subsidiaries and (B) non-renewal or non-extension of Company Licenses solely related to 

discontinued businesses of the Company and that do not require regulatory approval for 

discontinuance; 

 authorize, adopt or implement a plan of complete or partial 

liquidation, dissolution, restructuring, recapitalization or other reorganization; 
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 enter into any agreement with respect to the voting of any of their 

respective share capital, partnership interests or other equity interests; or 

 authorize any of, or commit, resolve or agree to take any of, or 

participate in any negotiations or discussions with any other Person regarding any of, the 

foregoing actions. 

(b) Except as expressly contemplated or permitted by this Agreement or as required 

by applicable Law, Judgment or a Governmental Entity, during the period from the date of this Agreement 

to the Effective Time (or such earlier date on which this Agreement is terminated pursuant to Section 8.01), 

neither Parent nor Merger Sub shall, without the prior written consent of the Company, take any action the 

result of which would reasonably be expected to materially and adversely impair or materially delay the 

consummation of the Transactions. 

(c) No Control of Parent’s Business.  The Company acknowledges and agrees that (i) 

nothing contained in this Agreement is intended to give the Company, directly or indirectly, the right to 

control or direct the operations of Parent or any of its Subsidiaries prior to the Effective Time and (ii) prior 

to the Effective Time, Parent shall exercise, consistent with the terms and conditions of this Agreement, 

complete control and supervision over its and its Subsidiaries’ respective operations. 

(d) No Control of the Company’s Business.  Parent acknowledges and agrees that (i) 

nothing contained in this Agreement is intended to give Parent, directly or indirectly, the right to control or 

direct the operations of the Company or any Company Subsidiary prior to the Effective Time and (ii) prior 

to the Effective Time, the Company shall exercise, consistent with the terms and conditions of this 

Agreement, complete control and supervision over its and the Company Subsidiaries’ respective operations. 

(e) Advice of Changes.  Parent and the Company shall promptly advise the other orally 

and in writing of any change or event that, individually or in the aggregate with all past changes and events 

which have occurred since the date of this Agreement, has had or would reasonably be expected to have, 

with respect to Parent, a Parent Material Adverse Effect or, with respect to the Company, a Company 

Material Adverse Effect. 

SECTION 5.02. No Solicitation by the Company; Company Board Recommendation.  (a) 

The Company shall not, and shall cause its Affiliates and its and their respective directors, officers and 

employees and each of its and their respective investment bankers, accountants, attorneys and other 

advisors, agents or representatives (collectively, “Representatives”) not to, (i) directly or indirectly solicit, 

initiate or knowingly encourage, induce or facilitate any Company Takeover Proposal or any inquiry, 

discussion or proposal that may reasonably be expected to lead to a Company Takeover Proposal, (ii) 

directly or indirectly participate in any discussions or negotiations with any Person regarding, or furnish to 

any Person any information with respect to, or cooperate in any way with any Person (whether or not a 

Person making a Company Takeover Proposal) with respect to, any Company Takeover Proposal or any 

inquiry or proposal that may reasonably be expected to lead to a Company Takeover Proposal or (iii) waive, 

terminate, modify, amend, release or assign any provisions of any confidentiality or standstill agreement 

(or similar agreement) to which it is a party or fail to enforce, to the fullest extent permitted under applicable 

Law, the provisions of any such agreement, including by obtaining an injunction to prevent any breach of 

such agreements and to enforce specifically the terms and provisions thereof in any court having 

jurisdiction.  The Company shall, and shall cause its Affiliates and its and their respective Representatives 

to, immediately cease and cause to be terminated all existing solicitation, discussions or negotiations with 

any Person conducted heretofore with respect to any Company Takeover Proposal, or any inquiry or 

proposal that may reasonably be expected to lead to a Company Takeover Proposal, request the prompt 

return or destruction of all confidential information previously furnished in connection therewith and 
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immediately terminate all physical and electronic dataroom access previously granted to any such Person 

or its Representatives. 

(b) Notwithstanding the foregoing, if at any time prior to obtaining the Company 

Shareholder Approval, the Company or any of its Representatives receives a bona fide oral or written 

Company Takeover Proposal, which Company Takeover Proposal did not result from any breach of this 

Section 5.02, (i) the Company and its Representatives may contact such Person making the Company 

Takeover Proposal or its Representatives to request that any bona fide Company Takeover Proposal made 

orally be made in writing and (ii) in response to a bona fide written Company Takeover Proposal if the 

Company Board determines in good faith (after consultation with its outside counsel and financial advisor) 

that the failure to take the following actions would reasonably be expected to be inconsistent with its 

fiduciary duties under applicable Law, and that such Company Takeover Proposal constitutes or is 

reasonably likely to lead to a Superior Company Proposal, the Company may (and may authorize and permit 

its Affiliates and its and their Representatives to), subject to compliance with Section 5.02(e), (A) enter into 

an Acceptable Confidentiality Agreement with the Person making the Company Takeover Proposal and 

furnish information pursuant to an Acceptable Confidentiality Agreement (including non-public 

information and data) with respect to the Company and the Company Subsidiaries to the Person making 

such Company Takeover Proposal (and its Representatives) (provided that all such information has 

previously been provided to Parent or is provided to Parent prior to or substantially concurrent with the 

time it is provided to such Person), and (B) participate in discussions regarding the terms of such Company 

Takeover Proposal and the negotiation of such terms with, and only with, the Person making such Company 

Takeover Proposal (and such Person’s Representatives).  Without limiting the foregoing, it is agreed that 

any violation of the restrictions set forth in this Section 5.02 by any Representative of the Company or any 

of its Affiliates shall constitute a breach of this Section 5.02 by the Company. 

(c) Except as set forth below, neither the Company Board nor any committee thereof 

shall (i) (A) withdraw or fail to make when required by this Agreement (or modify in any manner adverse 

to Parent), or propose or agree to withdraw or fail to make when required by this Agreement (or modify in 

any manner adverse to Parent), the Company Board Recommendation or (B) adopt, recommend or declare 

advisable, or propose or agree to adopt, recommend or declare advisable, any Company Takeover Proposal 

(any action described in this clause (i) being referred to as a “Company Adverse Recommendation Change”) 

or (ii) adopt, recommend or declare advisable, or propose or agree to adopt, recommend or declare 

advisable, or allow the Company or any of its Affiliates to execute or enter into, any confidentiality 

agreement (other than an Acceptable Confidentiality Agreement) letter of intent, memorandum of 

understanding, agreement in principle, merger agreement, acquisition agreement, option agreement, joint 

venture agreement, alliance agreement, partnership agreement or other similar agreement or arrangement 

(an “Acquisition Agreement”) constituting, or that may reasonably be expected to lead to, a Company 

Takeover Proposal.  Notwithstanding the foregoing, at any time prior to obtaining the Company 

Shareholder Approval, the Company Board may (I) make a Company Adverse Recommendation Change 

or (II) cause the Company to enter into an Acquisition Agreement constituting or that may reasonably be 

expected to lead to a Company Takeover Proposal not obtained in violation of this Section 5.02 and 

terminate this Agreement pursuant to Section 8.01(c)(ii), in either case if the Company Board determines 

in good faith (after consultation with outside counsel and a financial advisor of nationally recognized 

reputation), that (x) in the case of clause (I), where the Company Adverse Recommendation Change is 

made in response to an Intervening Event, or the consequences thereof, and the failure to take such action 

would reasonably be expected to be inconsistent with the directors’ fiduciary duties under applicable Law 

and (y) in the case of (A) clause (I) where such Company Adverse Recommendation Change is made in 

response to a Company Takeover Proposal, or (B) clause (II), such Company Takeover Proposal constitutes 

a Superior Company Proposal; provided, however, that the Company shall not be entitled to make a 

Company Adverse Recommendation Change or take any action set forth in clause (II) unless (1) the 

Company has given Parent at least five Business Days’ prior written notice (a “Company Notice of 
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Recommendation Change”) (it being understood and agreed that any amendment to any material term of 

any Superior Company Proposal shall require a new Company Notice of Recommendation Change and a 

new notice period (which shall be two Business Days instead of five Business Days)) advising Parent that 

the Company Board intends to take such action (which notice shall specify the identity of the party making 

such Superior Company Proposal and the material terms thereof and, in the case of an Intervening Event, 

specifying the details thereof), (2) the Company has negotiated, and has caused its Representatives to 

negotiate, in good faith with Parent during such notice period, to the extent Parent wishes to negotiate, to 

enable Parent to propose in writing a binding offer to effect revisions to the terms of this Agreement such 

that it would cause such Superior Company Proposal to no longer constitute a Superior Company Proposal 

or for such Intervening Event to no longer warrant a Company Adverse Recommendation Change, and (3) 

following the end of such notice period, the Company Board or any committee thereof shall have considered 

in good faith such binding offer or Intervening Event, and shall have determined that the Superior Company 

Proposal would continue to constitute a Superior Company Proposal if the revisions proposed in such 

binding offer were to be given effect or that such Intervening Event continues to warrant a Company 

Adverse Recommendation Change; and provided, further that any purported termination of this Agreement 

pursuant to this sentence shall be void and of no force and effect unless the termination is in accordance 

with Section 8.01 and, to the extent required under the terms of this Agreement, the Company pays or 

causes to be paid to Parent the applicable Company Termination Fee in accordance with Section 6.06 prior 

to or concurrently with such termination so long as Parent has provided the Company with wire instructions 

for such payment. 

(d) In addition to the obligations of the Company set forth in paragraphs (a) through 

(c) of this Section 5.02, the Company shall (i) promptly (and in any event within 24 hours of receipt thereof 

by an officer or director of the Company) advise Parent orally and in writing of any Company Takeover 

Proposal or any inquiry or proposal that may reasonably be expected to lead to a Company Takeover 

Proposal, the material terms and conditions of any such Company Takeover Proposal or inquiry or proposal 

(including any changes thereto) and the identity of the Person making any such Company Takeover 

Proposal or inquiry or proposal, (ii) keep Parent informed in all material respects on a reasonably current 

basis of the status and details (including any change to the terms thereof) of any Company Takeover 

Proposal, and (iii) provide to Parent as soon as practicable after receipt or delivery thereof copies of all 

correspondence and other written and electronic material exchanged between the Company or any of the 

Company Subsidiaries and any Person that describes any of the material terms or conditions of any 

Company Takeover Proposal. 

(e) Nothing contained in this Section 5.02 shall prohibit the Company from (i) issuing 

a “stop-look-and-listen communication” pursuant to Rule 14d-9(f) promulgated under the Exchange Act or 

taking and disclosing to its shareholders positions required by Rule 14d-9 or Rule 14e-2 promulgated under 

the Exchange Act, in each case after the commencement of a tender offer (within the meaning of Rule 14d-

2 promulgated under the Exchange Act), (ii) issuing a statement in connection with a Company Takeover 

Proposal that does not involve the commencement of a tender offer (within the meaning of Rule 14d-2 

promulgated under the Exchange Act), so long as the statement includes no more information than would 

be required for a “stop-look-and-listen communication” under Rule 14d-9(f) promulgated under the 

Exchange Act if such provision was applicable, or (iii) making any disclosure to the shareholders of the 

Company if, in the good faith judgment of the Company Board (after consultation with outside counsel) 

failure to so disclose would reasonably be expected to be inconsistent with its fiduciary duties under 

applicable Law; provided, however, that in no event shall the Company or the Company Board or any 

committee thereof take, or agree or resolve to take, any action prohibited by Section 5.02(c). 

(f) For purposes of this Agreement: 

“Acceptable Confidentiality Agreement” means (x) any confidentiality agreement entered 

into by the Company from and after the date of this Agreement that contains terms and conditions, taken as 
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a whole, that are at least as restrictive on the Person entering into such confidentiality agreement with the 

Company as those contained in the Confidentiality Agreement, except that such confidentiality agreement 

need not include explicit or implicit standstill provisions or otherwise restrict the making of or amendment 

or modification to Company Takeover Proposals but shall not contain any exclusivity provision or other 

term that would restrict, in any manner, Parent’s ability to consummate the transactions contemplated by 

this Agreement, or (y) any confidentiality agreement entered into prior to the date of this Agreement. 

“Company Takeover Proposal” means any proposal or offer (whether or not in writing), 

with respect to any (i) merger, consolidation, share exchange, other business combination or similar 

transaction involving the Company, (ii) sale, lease, contribution or other disposition, directly or indirectly 

(including by way of merger, consolidation, share exchange, other business combination, partnership, joint 

venture, sale of capital stock of or other equity interests in a Company Subsidiary or otherwise) of any 

business or assets of the Company or the Company Subsidiaries representing 15% or more of the 

consolidated revenues, net income or assets of the Company and the Company Subsidiaries, taken as a 

whole, (iii) issuance, sale or other disposition, directly or indirectly, to any Person (or the stockholders of 

any Person) or group of securities (or options, rights or warrants to purchase, or securities convertible into 

or exchangeable for, such securities) representing 15% or more of the total outstanding voting power of the 

Company, (iv) transaction in which any Person (or the stockholders of any Person) shall acquire, directly 

or indirectly, beneficial ownership, or the right to acquire beneficial ownership, or formation of any group 

which beneficially owns or has the right to acquire beneficial ownership of, 15% or more of the Company 

Common Shares or (v) any combination of the foregoing (in each case, other than the Merger). 

“Superior Company Proposal” means any bona fide written offer made by a third party or 

group pursuant to which such third party (or, in a merger, consolidation or statutory share-exchange 

involving such third party, the stockholders of such third party) or group would acquire, directly or 

indirectly, more than 50% of the Company Common Shares or substantially all of the assets of the Company 

and the Company Subsidiaries, taken as a whole, which the Company Board determines in good faith (after 

consultation with outside counsel and a financial advisor of nationally recognized reputation) (i) is on terms 

more favorable from a financial point of view to the holders of Company Common Shares than the Merger, 

taking into account all the terms and conditions of such proposal (including the legal, financial, regulatory, 

timing and other aspects of the proposal and the identity of the Person making the proposal) and this 

Agreement (including any changes proposed by Parent to the terms of this Agreement), and (ii) is 

reasonably likely to be completed on the terms proposed, taking into account all legal, financial, regulatory 

and other aspects of such proposal, and is fully financed or for which financing (if required) is fully 

committed or, in the good faith determination of the Company Board, is reasonably likely to be obtained. 

ARTICLE VI 

 

Additional Agreements 

SECTION 6.01. Preparation of the Proxy Statement; Company Shareholders Meeting.  (a) 

As promptly as reasonably practicable following the date of this Agreement (but in any event not more than 

45 calendar days following the date of this Agreement), the Company shall prepare and cause to be filed 

with the SEC a proxy statement in preliminary form to be sent to the shareholders of the Company relating 

to the Company Shareholders Meeting (together with any amendments or supplements thereto, the “Proxy 

Statement”).  Each of the Company and Parent shall furnish all information concerning such Person and its 

Affiliates to the other, and provide such other assistance, as may be reasonably requested in connection 

with the preparation, filing and distribution of the Proxy Statement, and the Proxy Statement shall include 

all information reasonably requested by such other party to be included therein.  Each of the Company and 

Parent shall promptly notify the other upon the receipt of any comments from the SEC or any request from 

the SEC for amendments or supplements to the Proxy Statement and shall provide the other with copies of 

all related correspondence between it and its Representatives, on the one hand, and the SEC, on the other 
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hand.  Each of the Company and Parent shall use its commercially reasonable efforts to respond as promptly 

as practicable to any comments from the SEC with respect to the Proxy Statement.  Notwithstanding the 

foregoing, prior to filing or mailing the Proxy Statement (or any amendment or supplement thereto) or 

responding to any comments of the SEC with respect thereto, each of the Company and Parent, as 

applicable, (i) shall provide the other an opportunity to review and comment on such document or response 

(including the proposed final version of such document or response), (ii) shall include in such document or 

response all comments reasonably proposed by the other and (iii) shall not file or mail such document or 

respond to the SEC prior to receiving the approval of the other, which approval shall not be unreasonably 

withheld, conditioned or delayed. 

(b) If prior to the Effective Time, any event occurs with respect to Parent or any of its 

Subsidiaries, or any change occurs with respect to other information supplied by Parent for inclusion in the 

Proxy Statement, which Parent in good faith believes is required to be described in an amendment of, or a 

supplement to, the Proxy Statement, Parent shall promptly notify the Company of such event, and Parent 

and the Company shall cooperate in the prompt filing with the SEC of any necessary amendment or 

supplement to the Proxy Statement and, as required by Law, in disseminating the information contained in 

such amendment or supplement to the Company’s shareholders.  Nothing in this Section 6.01(b) shall limit 

the obligations of any party under Section 6.01(a). 

(c) If prior to the Effective Time, any event occurs with respect to the Company or 

any Company Subsidiary, or any change occurs with respect to other information supplied by the Company 

for inclusion in the Proxy Statement, which the Company in good faith believes is required to be described 

in an amendment of, or a supplement to, the Proxy Statement, the Company shall promptly notify Parent 

of such event, and the Company and Parent shall cooperate in the prompt filing with the SEC of any 

necessary amendment or supplement to the Proxy Statement and, as required by Law, in disseminating the 

information contained in such amendment or supplement to the Company’s shareholders.  Nothing in this 

Section 6.01(c) shall limit the obligations of any party under Section 6.01(a). 

(d) The Company shall, as soon as reasonably practicable following the date of this 

Agreement, duly call, give notice of, convene and hold the Company Shareholders Meeting for the sole 

purpose of seeking the Company Shareholder Approval.  The Company shall use its commercially 

reasonable efforts to (i) cause the Proxy Statement to be mailed to the Company’s shareholders as promptly 

as practicable after the SEC confirms that it has no further comments on the Proxy Statement (or the date 

on which the ten-day period referred to in rule 14a-6 under the Exchange Act has expired without receipt 

of SEC comments or notice from the SEC that it will provide comments) (but in any event no more than 15 

Business Days thereafter) and to hold the Company Shareholders Meeting as soon as practicable thereafter 

and (ii) solicit the Company Shareholder Approval.  Subject to Section 5.02(c), the Company shall, through 

the Company Board, recommend to its shareholders that they give the Company Shareholder Approval and 

shall include such recommendation in the Proxy Statement.  The Company agrees that its obligations 

pursuant to this Section 6.01 shall not be affected by the commencement, public proposal, public disclosure 

or communication to the Company of any Company Takeover Proposal or by the making of any Company 

Adverse Recommendation Change by the Company Board; provided, however, that the Company shall be 

permitted to postpone convening or to adjourn the Company Shareholders Meeting (but not beyond the End 

Date) if (x) such postponement or adjournment is required to allow reasonable additional time for the filing 

and mailing of any supplemental or amended disclosure in accordance with Section 6.01(b) or Section 

6.01(c) and to permit such supplemental or amended disclosure to be disseminated and reviewed by the 

Company’s shareholders prior to the Company Shareholders Meeting, (y) such postponement or 

adjournment is in order to solicit additional proxies for the purpose of obtaining the Company Shareholder 

Approval or (z) as of the time for which the Company Shareholders Meeting is originally scheduled (as set 

forth in the Proxy Statement), there are insufficient Company Common Shares and 6 3/4% Preferred Shares 

represented (either in person or by proxy) to constitute a quorum necessary to conduct the business of the 

Company Shareholders Meeting. 
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(e) Nothing in this Section 6.01 shall be deemed to prevent the Company or the 

Company Board from taking any action they are permitted to take under, and in compliance with, Section 

5.02 or required to take under, and in compliance with, applicable Law or Judgment of a Governmental 

Entity of competent jurisdiction. 

SECTION 6.02. Access to Information; Confidentiality.  Subject to applicable Law and any 

applicable Judgment, between the date of this Agreement and the earlier of the Effective Time and the 

termination of this Agreement pursuant to Section 8.01, upon reasonable notice, the Company shall, and 

shall cause the Company Subsidiaries to, afford to Parent and Parent’s Representatives and Debt Financing 

Sources reasonable access during normal business hours to the officers, employees, agents, properties, 

books, Contracts and records of the Company and the Company Subsidiaries (other than any of the 

foregoing that relate to the negotiation and execution of this Agreement or any similar transaction with a 

third party or, except as expressly provided in Section 5.02, to any Company Takeover Proposal) and the 

Company shall, and shall cause the Company Subsidiaries to, furnish promptly to Parent and Parent’s 

Representatives such information concerning its business, personnel, assets, liabilities and properties as 

Parent may reasonably request; provided that Parent and its Representatives and Debt Financing Sources 

shall conduct any such activities in such a manner as not to interfere unreasonably with the business or 

operations of the Company and the Company Subsidiaries; provided further, however, that neither the 

Company nor any Company Subsidiary shall be obligated to provide such access or information if the 

Company determines, in its reasonable judgment, that doing so is reasonably likely to (i) violate applicable 

Law or an applicable Judgment or (ii) jeopardize the protection of an attorney-client privilege, attorney 

work product protection or other legal privilege held by the Company.  In any such event, the Company 

shall, and shall cause the Company Subsidiaries to, use its reasonable best efforts to communicate, to the 

extent feasible, the applicable information in a way that would not violate applicable Law, Judgment or 

obligation or risk waiver of such privilege or protection or risk such liability, including entering into a joint 

defense agreement, common interest agreement or other similar arrangement.  All requests for information 

made pursuant to this Section 6.02 shall be directed to the executive officer or other Person designated by 

the Company.  Until the Effective Time, all information provided will be subject to the terms of the letter 

agreement dated as of October 10, 2019, by and among the Company and Macquarie Infrastructure and 

Real Assets, Inc. (the “Confidentiality Agreement”). 

SECTION 6.03. Required Actions.  (a) Subject to the terms hereof, Parent and the 

Company shall (and shall cause their respective Affiliates to) each use reasonable best efforts (unless, with 

respect to any action, another standard of performance is expressly provided for herein) to (i) take, or cause 

to be taken, all appropriate actions, and do, or cause to be done, and to assist and cooperate with the other 

party in doing, all things necessary, proper or advisable to consummate and make effective the Transactions 

as promptly as practicable, (ii) as promptly as practicable, obtain from any Governmental Entity or any 

other third party any Consents required to be obtained or made by Parent or the Company or any of their 

respective Affiliates in connection with the authorization, execution and delivery of this Agreement and the 

consummation of the Transactions, (iii) defend any lawsuits or other Actions, whether judicial or 

administrative, challenging this Agreement or the consummation of the Transactions, including seeking to 

have any stay or temporary restraining order entered by any court or other Governmental Entity that would 

prevent or materially impede, interfere with, hinder or delay the consummation of the Transactions, vacated 

or reversed, (iv) as promptly as practicable, make all necessary filings, and thereafter make any other 

required submissions, with respect to this Agreement and the Merger required under (A) the Securities Act 

and the Exchange Act, and any other applicable Federal or state securities Laws, and (B) any other 

applicable Law and (v) execute or deliver any additional instruments necessary to consummate the 

transactions contemplated by, and to fully carry out the purposes of, this Agreement.  Parent and the 

Company shall (and shall cause their respective Affiliates to) cooperate with each other in connection with 

the making of all such filings, including providing copies of all such documents to the non-filing party and 

its advisors prior to filing and, if requested, considering in good faith all reasonable additions, deletions or 
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changes suggested in connection therewith.  Parent and the Company shall (and shall cause their respective 

Affiliates to) use their respective reasonable best efforts to furnish to each other all information required 

for any application or other filing to be made pursuant to any applicable Law in connection with the 

Transactions. 

(b) In connection with and without limiting Section 6.03(a), the Company and the 

Company Board and Parent and the Parent Board shall (i) take all action reasonably appropriate to ensure 

that no Takeover Law or similar statute or regulation is or becomes applicable to this Agreement or any of 

the Transactions and (ii) if any Takeover Law or similar statute or regulation becomes applicable to this 

Agreement or any of the Transactions, take all action reasonably appropriate to ensure that the Transactions 

may be consummated as promptly as practicable on the terms contemplated by this Agreement. 

(c) In connection with and without limiting Section 6.03(a), upon the terms and 

subject to the terms and conditions of this Agreement, Parent and the Company agree, and shall cause each 

of their respective Affiliates, to use their respective reasonable best efforts to cooperate and use their 

respective reasonable best efforts to (i) obtain any FCC Consents, PSC Consents, and Local Consents and 

to make any registrations, declarations, notices or filings, if any, in connection therewith necessary for the 

consummation of the Transactions, (ii) in consultation and cooperation with the other, as promptly as 

practicable file all applications required to be filed with the FCC (including any submissions required by 

the Team Telecom Agencies in connection with the FCC Consents) (the “FCC Applications”), any State 

Regulators (the “PSC Applications”) and any Localities to obtain the FCC Consents, PSC Consents and 

Local Consents, respectively, (iii) respond as promptly as practicable to any requests of the FCC (including 

requests from the Team Telecom Agencies), any State Regulator, or any Locality for information relating 

to any FCC Application, PSC Application and/or filing with a Locality, as applicable; provided, that each 

of Parent and the Company shall (and shall cause their respective Affiliates to) use their reasonable best 

efforts to consult with the other before communicating with any Governmental Entity or attending any 

meeting with a Governmental Entity relating to these matters, to consider in good faith all reasonable 

additions, deletions, or changes suggested in connection with any submissions to any Governmental Entity 

relating to these matters, and to the extent permitted by applicable Law and reasonably practicable shall 

notify the other party and enable the other party to participate in each such communication, meeting, or 

submission; and provided further that neither Parent nor the Company shall have an obligation to share with 

the other any confidential business information, including to the extent such information is requested by 

any Governmental Entity, and (iv) cure, not later than the Effective Time, any material violations or defaults 

under any FCC Rules or rules of any State Regulator or Locality. 

(d) In connection with and without limiting Section 6.03(a), upon the terms and 

subject to the terms and conditions of this Agreement, Parent and the Company agree, and shall cause each 

of their respective Affiliates, to use their respective reasonable best efforts to cooperate and use their 

respective reasonable best efforts to obtain the CFIUS Approval, including by (i) submitting, as promptly 

as practicable, to CFIUS a draft CFIUS Notice with respect to the Transactions, (ii) filing, as promptly as 

practicable after responding to any comments from CFIUS staff on the draft CFIUS Notice (or as soon as 

possible after CFIUS staff confirms it has no comments on the draft CFIUS Notice), a CFIUS Notice with 

respect to the Transactions and (iii) supplying, as promptly as practicable, any additional information and 

documentary material that may be requested in connection with the CFIUS review process; provided that 

each of Parent and the Company shall (and shall cause their respective Affiliates to) use their reasonable 

best efforts to consult with the other before communicating with any applicable Governmental Entity or 

attending any meetings with a Governmental Entity relating to these matters, to consider in good faith all 

reasonable additions, deletions, or changes suggested in connection with any submissions to any 

Governmental Entity relating to these matters, and to the extent permitted by applicable Law and reasonably 

practicable shall notify the other party of and enable the other party to participate in each such 

communication, meeting, or submission; and provided further that neither Parent nor the Company shall 
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have an obligation to share with the other any confidential business information, including to the extent 

such information is requested by any Governmental Entity. 

(e) In connection with and without limiting Section 6.03(a), upon the terms and 

subject to the terms and conditions of this Agreement, Parent and the Company agree, and shall cause each 

of their respective Affiliates, to cooperate and to use their respective reasonable best efforts to obtain any 

Consents of any Governmental Entity, and to make any registrations, declarations, notices or filings, if any, 

necessary for Closing, under the HSR Act, Competition Act, and any other Federal, state or foreign Law 

designed to prohibit, restrict or regulate actions for the purpose or effect of monopolization, restraint of 

trade or regulation of foreign investment (collectively, “Antitrust Laws”), to respond to any requests of any 

Governmental Entity for information under any Antitrust Law, to secure the expiration or termination of 

any applicable waiting period, to resolve any objections asserted with respect to the Transactions raised by 

any Governmental Entity and to contest and resist any action, including any legislative, administrative or 

judicial action, and to prevent the entry of any court order and to have vacated, lifted, reversed or overturned 

any Judgment (whether temporary, preliminary or permanent) that restricts, prevents or prohibits the 

consummation of the Transactions under any Antitrust Law. 

(f) Subject to applicable Law and the instructions of any Governmental Entity, Parent 

and the Company shall (and shall cause their respective Affiliates to) in good faith cooperate, consult and 

consider the other’s views in order to jointly develop (but subject to Parent’s final approval (not to be 

unreasonably withheld, conditioned or delayed)), (x) the strategy for obtaining any Consents from any 

Governmental Entity (including the FCC Consents, PSC Consents, Local Consents, CFIUS Approval and 

Consents under applicable Antitrust Laws) in connection with the Transactions and (y) the positions to be 

taken and the regulatory actions to be requested in any filing or submission with a Governmental Entity in 

connection with the Transactions and in connection with any investigation or other inquiry or Action by or 

before, or any negotiations with, a Governmental Entity relating to the Transactions and of all other 

regulatory matters incidental thereto. 

(g) For the purposes of this Section 6.03, “reasonable best efforts” of Parent and 

Merger Sub shall include taking any and all actions necessary to obtain the Consents of any Governmental 

Entity (including the FCC Consents, PSC Consents, Local Consents, CFIUS Approval and Consents under 

applicable Antitrust Laws), including (i) contesting and resisting any Action instituted (or threatened to be 

instituted) challenging any of the Transactions as violative of any Law, (ii) attempting to have repealed, 

rescinded or made inapplicable any applicable Law, and to have vacated, lifted, reversed or overturned any 

Judgment or temporary, preliminary or permanent injunction or other restraint or prohibition, that is 

enacted, entered, promulgated or enforced by a Governmental Entity that would make any of the 

Transactions illegal or would otherwise prohibit or impair or delay the consummation of any of the 

Transactions, (iii) proposing, negotiating, committing to and effecting, by consent decree, hold separate 

order, or otherwise, the sale, divestiture or disposition of businesses, product lines, assets or operations of 

Parent or any of its Affiliates or of the Company or any Company Subsidiary, (iv) conducting its and its 

Affiliates’ businesses or the Company’s and the Company Subsidiaries’ businesses in a specified manner, 

or proposing and agreeing or permitting to conduct any of such businesses in a specified manner, including 

by agreeing to undertakings required by a Governmental Entity that it or any of its Affiliates or the Company 

or any Company Subsidiary will take, or refrain from taking, any action, including (w) insulating the 

Company or any Company Subsidiary from any liability for any Indebtedness incurred by Parent or any of 

its Subsidiaries or the Company or any Company Subsidiary (often referred to as “ring fencing”), (x) 

restricting the Company or any Company Subsidiary from paying a dividend, distribution or other payment 

to Parent or any of its Affiliates, (y) restricting Parent from paying a dividend, distribution or other payment 

to any equity holder of Parent and (z) committing the Company or any Company Subsidiary to invest 

specific dollar amounts in specific geographic markets, and (v) otherwise taking or committing to take 

actions that after the Effective Time would limit Parent or any of its Affiliates’ ability to retain one or more 

of the businesses, product lines, assets or operations of Parent or any of its Affiliates or the Company or 
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any Company Subsidiary, in each case, to the extent necessary to obtain any such clearance, resolve any 

such objections or avoid or eliminate any such impediments (the actions described in clauses (i), (ii), (iii), 

(iv) and (v), the “Remedy Actions”); provided, however, that the effectiveness of any such Remedy Action 

shall be conditioned upon the Closing; provided, further, that nothing in this Agreement shall permit the 

Company or the Company Subsidiaries (without the prior written consent of Parent) or require Parent or its 

Affiliates to take or refrain from taking, or agree to take or refrain from taking, any Remedy Action or 

Remedy Actions that, individually or in the aggregate, would be reasonably likely to have a material adverse 

effect on Parent and its Affiliates (taken as a whole) or the Company and its Subsidiaries (taken as a whole) 

(a “Burdensome Condition”).  For the avoidance of doubt (A) Parent’s and Merger Sub’s obligations under 

this Section 6.03 shall be absolute and unconditional and, without limiting the foregoing, no actions taken 

pursuant to this Section 6.03 shall affect any representation or warranty of the Company under this 

Agreement or any condition under Section 7.01 or Section 7.03 to the obligation of Parent and Merger Sub 

to effect the Merger and (B) notwithstanding anything to the contrary in this Section 6.03 or any other 

provision of this Agreement, neither the Company nor any Company Subsidiary shall sell, divest, dispose 

of or enter into any other arrangements or take any other Remedy Action with respect to their businesses, 

product lines, assets or operations pursuant to this Section 6.03 or any other provision of this Agreement, 

unless such Remedy Action (x) is conditioned in all respects upon the consummation of the Merger and 

will not be effective for any purpose until after the Effective Time and (y) does not constitute a Burdensome 

Condition. 

(h) All Governmental Filing Fees shall be borne equally between Parent and the 

Company. 

SECTION 6.04. Company Stock-Based Awards.  (a) Prior to the Effective Time, the 

Company Board (or, if appropriate, any committee administering the Company Stock Plans or Company 

Phantom Shares) shall adopt such resolutions as may be required to provide for the following, effective 

upon the Effective Time, in each case, except as otherwise agreed by Parent and the holder thereof in 

writing: 

 each Company PSU that is outstanding immediately prior to the 

Effective Time shall, whether vested or unvested, become fully vested, and shall be 

canceled and converted into the right to receive a lump-sum amount in cash, without 

interest, equal to the product of (A) the Merger Consideration and (B) the number of 

Company Common Shares subject to such Company PSU, provided that the number of 

Company Common Shares subject to such Company PSU shall be determined as if all 

applicable performance measures have been achieved based on the greater of target 

performance and actual performance as determined by the Company Board (or appropriate 

committee thereof) in its reasonable discretion as soon as practicable prior to the Closing 

Date; 

 each Company RSU that is outstanding immediately prior to the 

Effective Time shall, whether vested or unvested, become fully vested, and shall be 

canceled and converted into the right to receive a lump-sum amount in cash, without 

interest, equal to the product of (A) the Merger Consideration and (B) the number of 

Company Common Shares subject to such Company RSU; 

 each Company Stock Option that is outstanding immediately prior 

to the Effective Time shall, whether vested or unvested, be deemed to be fully vested, and 

shall be canceled and converted into the right to receive a lump-sum amount in cash, 

without interest, equal to the product of (A) the excess, if any, of (1) the Merger 

Consideration, over (2) the per share exercise price of such Company Stock Option, 

multiplied by (B) the total number of Company Common Shares subject to such Company 
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Stock Option immediately prior to the Effective Time; provided, that any Company Stock 

Option with an exercise price per Company Common Share that is equal to or greater than 

the Merger Consideration shall be canceled for no consideration; 

 each Company SAR that is outstanding immediately prior to the 

Effective Time shall, whether vested or unvested, be deemed to be fully vested, and shall 

be canceled and converted into the right to receive a lump-sum amount in cash, without 

interest, equal to the product of (A) the excess, if any, of (1) the Merger Consideration, 

over (2) the per share base price of such Company SAR, multiplied by (B) the total number 

of Company Common Shares subject to such Company SAR immediately prior to the 

Effective Time; provided, that any Company SAR with a base price per Company Common 

Share that is equal to or greater than the Merger Consideration shall be canceled for no 

consideration; and 

 each Company Phantom Share that is outstanding immediately 

prior to the Effective Time shall, whether vested or unvested, become fully vested, and 

shall be canceled and converted into the right to receive a lump-sum amount in cash, 

without interest, equal to the product of (A) the Merger Consideration and (B) the number 

of Company Common Shares subject to such Company Phantom Share. 

(b) Promptly after the Effective Time (but in any event, no later than the end of the 

first regular payroll cycle commencing following the Effective Time), the Surviving Corporation shall pay 

to the holders of Company Stock-Based Awards, through its payroll systems, any amounts due, less 

applicable Tax withholdings, pursuant to Section 6.04(a); provided, however, that to the extent any such 

payment would cause an impermissible acceleration event under Section 409A of the Code (“Section 

409A”), such amounts shall be paid at the earliest time such payment would not cause an impermissible 

acceleration event under Section 409A, including as provided on Section 6.04(b) of the Company 

Disclosure Letter. 

SECTION 6.05. Indemnification, Exculpation and Insurance.  (a) Parent agrees that all 

rights to indemnification, advancement of expenses and exculpation from liabilities for acts or omissions 

occurring at or prior to the Effective Time now existing in favor of the current or former directors or officers 

of the Company and the Company Subsidiaries (each, an “Indemnified Person”) as provided in their 

respective articles of incorporation or code of regulations (or comparable organizational documents) and 

any indemnification or other similar agreements of the Company or any of the Company Subsidiaries, in 

each case as in effect on the date of this Agreement, shall be assumed by Parent in the Merger, without 

further action, as of the Effective Time and shall survive the Merger and shall continue in full force and 

effect in accordance with their terms for a period of not less than six years following the Effective Time. 

(b) In the event that Parent or any of its successors or assigns (i) consolidates with or 

merges into any other Person and is not the continuing or surviving corporation or entity of such 

consolidation or merger or (ii) transfers or conveys all or substantially all of its properties and assets to any 

Person, then, and in each such case, Parent shall cause proper provision to be made so that the successors 

and assigns of Parent assume the obligations set forth in this Section 6.05 contemporaneous with the closing 

of any such consolidation, merger, transfer or conveyance. 

(c) At or prior to the Effective Time, the Company shall purchase a fully prepaid, non-

cancellable, non-amendable and non- refundable “tail” directors’ and officers’ liability insurance policy for 

the Company and the Company Subsidiaries and their current and former directors, officers and employees 

who are currently covered by the directors’ and officers’ liability insurance coverage currently maintained 

by the Company or the Company Subsidiaries in a form reasonably acceptable to the Company that shall 

provide such directors, officers and employees with coverage for six years following the Effective Time of 
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not less than the existing coverage and have other terms not less favorable to the insured persons than the 

directors’ and officers’ liability insurance coverage currently maintained by the Company or the Company 

Subsidiaries, except that in no event shall the Company pay with respect to such “tail” policy more than 

300% of the aggregate annual premium payable by the Company for such insurance policy for the year 

ended December 31, 2019 (the “Maximum Amount”), and if the Company is unable to obtain the insurance 

required by this Section 6.05(c) for an amount that is equal to or less than the Maximum Amount, it shall 

obtain as much comparable “tail” insurance as possible for the years within such six-year period for an 

amount equal to the Maximum Amount.  The “tail” policy obtained pursuant to this Section 6.05(c) shall 

not be amended, modified, cancelled or revoked by the Company, Parent or the Surviving Corporation. 

(d) The provisions of this Section 6.05 (i) shall survive consummation of the Merger, 

(ii) are intended to be for the benefit of, and will be enforceable by, each indemnified or insured party 

(including the Indemnified Person), his or her heirs and his or her representatives and (iii) are in addition 

to, and not in substitution for, any other rights to indemnification or contribution that any such Person may 

have by contract or otherwise, including under the terms of the respective articles of incorporation or code 

of regulations or comparable organizational documents of the Company and the Company Subsidiaries. 

SECTION 6.06. Fees and Expenses. 

(a) Except as provided below, all fees and expenses incurred in connection with the 

Transactions shall be paid by the party incurring such fees or expenses, whether or not such transactions 

are consummated. 

(b) In the event that: 

 this Agreement is terminated (A) by Parent pursuant to Section 

8.01(d)(ii) or (B) by the Company pursuant to Section 8.01(c)(ii); or 

 this Agreement is terminated by the Company or Parent pursuant 

to Section 8.01(b)(i) or Section 8.01(b)(iii); provided that (A) a Company Takeover 

Proposal shall have been publicly made, proposed or communicated by a third party after 

the date of this Agreement and (x) before the time this Agreement is terminated in the case 

of a termination under Section 8.01(b)(i) or (y) before the completion of the Company 

Shareholders Meeting (including any adjournment or postponement thereof) in the case of 

a termination under Section 8.01(b)(iii) and (B) within 12 months of the date this 

Agreement is terminated, the Company enters into a definitive agreement with respect to a 

Company Takeover Proposal or a Company Takeover Proposal is consummated (in each 

case, whether or not such Company Takeover Proposal was the same Company Takeover 

Proposal referred to in clause (A)); provided that, for purposes of clauses (A) and (B) of 

this Section 6.06(b)(ii), the references to “15% or more” in the definition of Company 

Takeover Proposal shall be deemed to be references to “more than 50%”; 

then, in any such event under clause (i) or (ii) of this Section 6.06(b), the Company shall 

pay, or cause to be paid, the Company Termination Fee to Parent or its designee by wire 

transfer of same-day funds (x) in the case of clause (i)(B) above, concurrently with the 

termination of this Agreement and (y) in the case of clause (i)(A) or clause (ii) above, no 

later than the second Business Day immediately following the termination of this 

Agreement, in the case of a termination under clause (i)(A) or the date of the first to occur 

of the events referred to in clause (ii)(B) above, in the case of a termination under clause 

(ii); it being understood that in no event shall the Company be required to pay or cause to 

be paid the Company Termination Fee on more than one occasion. 

As used herein, “Company Termination Fee” shall mean a cash amount equal to $7,500,000. 
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(c) If the Company terminates this Agreement pursuant to Section 8.01(c)(i) or 

Section 8.01(c)(iii), or Parent terminates this Agreement pursuant to Section 8.01(b)(i) and at such time the 

Company could have terminated this Agreement pursuant to Section 8.01(c)(i) or Section 8.01(c)(iii), then 

Parent shall pay, or cause to be paid, to the Company a termination fee of $45,600,000 in cash (the “Parent 

Termination Fee”), by wire transfer of same-day funds simultaneously with such termination, it being 

understood that in no event shall Parent be required to pay or cause to be paid the Parent Termination Fee 

on more than one occasion.  

(d) Each of the parties hereto acknowledges and agrees that the agreements contained 

in this Section 6.06 are an integral part of the Transactions, and that, without these agreements, the other 

parties hereto would not enter into this Agreement.  Accordingly, if a party fails to timely pay any amount 

due pursuant to this Section 6.06 and, in order to obtain such payment, the other party commences an Action 

that results in a Judgment in its favor for such payment, the party that failed to make such payment shall 

pay or cause to be paid to the other party its costs and expenses (including reasonable and documented 

attorneys’ fees and expenses) in connection with such Action, together with interest on the amount of such 

payment from the date such payment was required to be made until the date of payment at the prime rate 

as published by The Wall Street Journal in effect on the date such payment was required to be made.  Each 

of the parties further acknowledges that the payment of the amounts by the Company or Parent, as 

applicable, specified in this Section 6.06 is not a penalty, but, in each case, is liquidated damages in a 

reasonable amount that will compensate Parent or the Company, as applicable, in the circumstances in 

which such amounts are payable for the efforts and resources expended and the opportunities foregone 

while negotiating this Agreement and in reliance on this Agreement and on the expectation of the 

consummation of the transactions contemplated hereby, which amounts would otherwise be impossible to 

calculate with precision.   

(e) Subject in all respects to Parent’s injunction, specific performance and equitable 

relief rights and related rights set forth in Section 9.10 and the obligations of the Company under Section 

6.06(d) hereof, in the event that this Agreement is terminated in circumstances for which such fee is payable 

pursuant to Section 6.06(b), payment of the Company Termination Fee shall be the sole and exclusive 

monetary damages remedy of Parent, Merger Sub, the Guarantors or any of their respective former, current 

or future general or limited partners, shareholders, financing sources, managers, members, directors, 

officers or Affiliates (collectively, the “Parent Related Parties”) against the Company and the Company 

Subsidiaries and any of their respective former, current or future officers, directors, partners, shareholders, 

managers, members or Affiliates (collectively, “Company Related Parties”) for any loss suffered as a result 

of the failure of the Transactions to be consummated or for a breach or failure to perform (including a 

willful breach or failure to perform) hereunder or otherwise (so long as, in the event that this Agreement 

was terminated by the Company, such termination was in accordance with the applicable provisions of this 

Agreement), and, subject as aforesaid, upon payment of such amount none of the Company Related Parties 

shall have any further monetary liability or obligation relating to or arising out of this Agreement or any of 

the Transactions.  Subject in all respects to the Company’s injunction, specific performance and equitable 

relief rights and related rights set forth in Section 9.10 and the obligations of Parent under the third and 

fourth sentences of Section 6.15(c) and Section 6.06(d) hereof, in the event that this Agreement is 

terminated in circumstances for which the Parent Termination Fee is payable pursuant to Section 6.06(c), 

payment of the Parent Termination Fee shall be the sole and exclusive monetary damages remedy of the 

Company and the Company Subsidiaries against the Parent Related Parties for any loss suffered as a result 

of the failure of the Transactions to be consummated or for a breach or failure to perform (including a 

willful breach or failure to perform) hereunder or otherwise (so long as, in the event this Agreement was 

terminated by Parent, such termination was in accordance with the applicable provisions of this 

Agreement), and, subject as aforesaid, upon payment of such amount none of the Parent Related Parties 

shall have any further monetary liability or obligation relating to or arising out of this Agreement or any of 

the Transactions.  While each of the Company and Parent may pursue both a grant of specific performance 
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in accordance with Section 9.10 and the payment of the Parent Termination Fee or the Company 

Termination Fee, as applicable, under this Section 6.06, under no circumstances shall the Company or 

Parent be permitted or entitled to receive both a grant of specific performance that results in a Closing and 

any money damages, including all or any portion of the Parent Termination Fee or the Company 

Termination Fee, as applicable. 

(f) In connection with any loss suffered by any Parent Related Party as a result of the 

failure of the Transactions to be consummated or for a breach or failure to perform hereunder or otherwise, 

other than in the circumstances in which Parent is entitled to receive the Company Termination Fee in 

accordance with Section 6.06(b) (in which case Section 6.06(e) shall apply), Parent agrees, on behalf of 

itself and the Parent Related Parties, that the maximum aggregate monetary liability of the Company and 

the Company Related Parties, if any, shall be limited to the amount of the Company Termination Fee, and 

in no event shall Parent or any Parent Related Party seek or be entitled to recover from the Company or any 

Company Related Parties, and Parent on behalf of itself and the Parent Related Parties hereby irrevocably 

waives and relinquishes any right to seek or recover, any monetary damages in excess of such amount 

(including in the event of a willful breach or failure to perform).  In connection with any loss suffered by 

any Company Related Party as a result of the failure of the Transactions to be consummated or for a breach 

or failure to perform hereunder or otherwise, other than in the circumstances in which the Company is 

entitled to receive the Parent Termination Fee in accordance with Section 6.06(c) (in which case Section 

6.06(e) shall apply), the Company agrees, on behalf of itself and the Company Related Parties, that, without 

limiting the Company’s injunction, specific performance and equitable relief rights set forth in Section 9.10 

and the obligations of Parent under the third and fourth sentences of Section 6.15(c) and Section 6.06(d) 

hereof (but subject to the last sentence of Section 6.06(e)), the maximum aggregate monetary liability of 

Parent and the Parent Related Parties, if any, shall be limited to the amount of the Parent Termination Fee, 

and in no event shall the Company or any Company Related Party seek or be entitled to recover from Parent 

or any Parent Related Parties, and the Company on behalf of itself and the Company Related Parties hereby 

irrevocably waives and relinquishes any right to seek or recover, any monetary damages in excess of such 

amount (including in the event of a willful breach or failure to perform). 

SECTION 6.07. Transaction Litigation.  The Company shall give Parent the opportunity to 

participate in the defense or settlement of any shareholder litigation against the Company or its directors 

relating to the Transactions, and no such settlement shall be agreed to without the prior written consent of 

Parent, which consent shall not be unreasonably withheld, conditioned or delayed. 

SECTION 6.08. Section 16 Matters.  Prior to the Effective Time, the Company, Parent and 

Merger Sub each shall take all such steps as may be reasonably required to cause any dispositions of shares 

of Company Capital Stock (including derivative securities) resulting from the Transactions, by each 

individual who will be subject to the reporting requirements of Section 16(a) of the Exchange Act with 

respect to the Company immediately prior to the Effective Time, to be exempt under Rule 16b-3 

promulgated under the Exchange Act. 

SECTION 6.09. Public Announcements.  Unless and until a Company Adverse 

Recommendation Change has occurred, Parent and the Company shall consult with each other before 

issuing, and give each other the opportunity to review and comment upon, any press release or other public 

statements with respect to the Transactions, and shall not issue any such press release or make any such 

public statement prior to such consultation, except as may be required by applicable Law, Judgment, court 

process or the rules and regulations of any national securities exchange or national securities quotation 

system and except for any matters referred to in, and made in compliance with, Section 5.02.  The parties 

hereto agree that the initial press release to be issued with respect to the Transactions following execution 

of this Agreement shall be in the form heretofore agreed to by the parties hereto (the “Announcement”).  

Notwithstanding the forgoing, this Section 6.09 shall not apply to any press release or other public statement 

made by the Company or Parent which is consistent with the Announcement and the terms of this 
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Agreement and does not contain any information relating to the Company, Parent or the Transactions that 

has not been previously announced or made public in accordance with the terms of this Agreement. 

SECTION 6.10. Employee Matters.  (a) Parent agrees that, during the period commencing 

at the Effective Time and ending on the first anniversary thereof, the employees of the Company and the 

Company Subsidiaries who remain in the employment of Parent and its Subsidiaries (including the 

Company and any Company Subsidiary) after the Effective Time (the “Continuing Employees”) shall 

receive (x) base salary or wages (as applicable) and target annual incentive opportunities that are no less 

favorable in the aggregate than those provided to such Continuing Employees immediately prior to the 

Effective Time and (y) other employee benefits that are substantially comparable in the aggregate to the 

benefits provided to such Continuing Employees immediately prior to the Effective Time (excluding, for 

purposes of determining such comparability, any retention bonus, defined benefit pension or retiree or post-

employment welfare benefits, except to the extent required by applicable Law). 

(b) Parent shall use commercially reasonable efforts to cause each employee benefit 

plan or program of Parent or its Affiliates in which Continuing Employees and their eligible dependents are 

eligible to participate after the Effective Time to take into account for purposes of vesting and eligibility 

(and for purposes of benefit accrual under each vacation and other paid time off plan or program) the service 

of such Continuing Employees prior to the Effective Time with the Company or any Company Subsidiary 

(including any predecessors thereto) as if such service were with Parent or its Affiliates, in each case to the 

same extent that such service was recognized by the Company or any Company Subsidiary immediately 

prior to the Effective Time under the comparable Company Benefit Plan; provided that no such crediting 

of service shall be required to the extent it would result in any duplication of benefits. 

(c) Parent shall use commercially reasonable efforts to cause each employee benefit 

plan or program that is a group health plan of Parent and its Affiliates (including the Company or any 

Company Subsidiary) in which Continuing Employees are eligible to participate after the Effective Time 

(each such employee benefit plan or program, a “New Plan”) to (i) waive, or cause the waiver of, all 

limitations as to preexisting conditions, exclusions and waiting periods with respect to participation and 

coverage requirements, other than limitations or waiting periods that are already in effect prior to the 

Effective Time with respect to such Continuing Employee under the comparable Company Benefit Plan 

and that have not been satisfied as of the Effective Time and (ii) provide such Continuing Employee and 

his or her covered dependents with credit for any co-payments and deductibles paid during the plan year of 

and prior to any change in coverage from a Company Benefit Plan to such New Plan in satisfying any 

applicable deductible or out-of-pocket requirements under such New Plan. 

(d) In the event that the Closing occurs prior to the Company paying annual incentives 

in respect of the fiscal year in which the Closing occurs, each participant in a Company Benefit Plan that is 

an annual cash incentive plan shall receive a cash bonus based on the achievement of the target level of 

performance, which bonus shall be prorated based on the number of days in the applicable performance 

period that have elapsed as of the Closing.  Any such bonus shall be paid, less any required withholding 

Taxes, as soon as practicable (and in no event more than five (5) days) after the Closing Date. 

(e) Notwithstanding anything herein to the contrary and without limiting the 

generality of Section 9.07, the parties hereby acknowledge and agree that all provisions contained in this 

Section 6.10 are included for the sole benefit of the parties, and that nothing in this Agreement, whether 

express or implied, (i) shall be treated as an amendment or other modification of any Company Benefit 

Plan, Company Collective Bargaining Agreement, New Plan or other employee benefit plan, program, 

policy, arrangement or agreement (or an undertaking to amend any such plan or arrangement), (ii) shall 

limit the right of Parent, the Company or their respective Affiliates to terminate, amend or otherwise modify 

any Company Benefit Plan, Company Collective Bargaining Agreement, New Plan or other employee 

benefit plan, program, policy, arrangement or agreement following the Effective Time or (iii) shall create 
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any third-party beneficiary or other right (A) in any other Person, including any Company Participant or 

any participant in any Company Benefit Plan, Company Collective Bargaining Agreement, New Plan or 

other employee benefit plan, program, policy, arrangement or agreement (or any dependent or beneficiary 

thereof) or (B) to continued employment with Parent or the Company or any of their respective Affiliates. 

SECTION 6.11. Parent Vote.  (a) Parent shall vote, or cause to be voted, any Company 

Common Shares and 6 3/4% Preferred Shares beneficially owned by it or any of its Subsidiaries or with 

respect to which it or any of its Subsidiaries has the power (by agreement, proxy or otherwise) to cause to 

be voted, in favor of the adoption of this Agreement at the Company Shareholders Meeting or any other 

meeting of shareholders of the Company at which this Agreement shall be submitted for approval and at all 

adjournments or postponements thereof. 

(b) Immediately following the execution and delivery of this Agreement, Parent, in its 

capacity as the sole shareholder of Merger Sub, will execute and deliver to Merger Sub and the Company 

a written consent adopting this Agreement in accordance with the OGCL. 

SECTION 6.12. Other Investors.  Except as would not reasonably be expected to have a 

Parent Material Adverse Effect, prior to the Effective Time, without the prior written consent of the 

Company, Parent shall not permit or agree to permit any Person to obtain equity interests (or rights to obtain 

any equity interests) in Parent or any Person of which Merger Sub is a direct or indirect Subsidiary. 

SECTION 6.13. Merger Sub Expenditures.  From the date of this Agreement until the 

Effective Time, Merger Sub shall not expend any funds other than in connection with the Transactions. 

SECTION 6.14. Stock Exchange De-Listing.  Parent shall use its reasonable best efforts to 

cause the Company Common Shares to be de-listed from the New York Stock Exchange and de-registered 

under the Exchange Act as soon as reasonably practicable following the Effective Time. 

SECTION 6.15. Financing.  (a) Subject to the terms and conditions of this Agreement, 

Parent shall (and shall cause its Affiliates to) use its commercially reasonable efforts to take, or cause to be 

taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to consummate 

and obtain the Financing on the terms and subject only to the conditions (including pursuant to any “flex” 

provisions in any fee letter relating to the Debt Financing) set forth in the Financing Letters, including using 

commercially reasonable efforts to (i) comply with its obligations under (A) the Equity Funding Letters and 

(B) the Debt Commitment Letters and any definitive agreements related thereto, (ii) maintain in effect the 

Financing Letters (subject to Parent’s right to replace, restate, supplement, modify, assign, substitute, waive 

or amend the Financing Letters in accordance herewith) until the earliest of the consummation of the 

Transactions, the termination of this Agreement or the time at which any Alternative Debt Financing is 

available, (iii) negotiate and enter into definitive agreements with respect to the Debt Financing on a timely 

basis on terms and conditions (including the flex provisions) contained in the Debt Commitment Letters or 

otherwise not materially less favorable with respect to conditionality to Parent in the aggregate than those 

contained in the Debt Commitment Letters, (iv) satisfy on a timely basis all conditions contained in the 

Financing Letters that are applicable to Parent and its Affiliates and the definitive agreements related 

thereto, including the payment of any commitment, engagement or placement fees required as a condition 

to the Debt Financing or Equity Financing, as applicable, (v) if all conditions to the Debt Financing and the 

Equity Financing have been satisfied in accordance with the Debt Commitment Letters and Equity Funding 

Letters, respectively, cause the Persons committing to fund the applicable Financing to fund such Financing 

at the Closing and (vi) enforce its rights under the Financing Letters and the definitive agreements relating 

to the Financing.  To the extent reasonably requested by the Company in writing from time to time, Parent 

shall keep the Company reasonably informed on a reasonably current basis and in reasonable detail of the 

status of its efforts to arrange the Debt Financing and provide to the Company copies (including material 

drafts) of the material Debt Financing documents.  Parent shall give the Company prompt notice upon 
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having knowledge of any actual or potential breach, default, termination or repudiation by any party to any 

of the Financing Letters or any of the definitive documents related to the Financing.  Other than as set forth 

in this Section 6.15, Parent shall not, without the prior written consent of the Company, amend, modify, 

supplement or waive any provision of, or remedies under, any of the Financing Letters or any of the 

definitive documentation related thereto, in each case to the extent such amendment, modification, 

supplement or waiver (1) would reasonably be expected to have the effect of (x) adversely affecting the 

ability of Parent to timely consummate the Transactions or (y) delaying the Closing or (2) contains 

conditions and other terms that would reasonably be expected to affect the availability of the Financing that 

are more onerous, taken as a whole, than those conditions and terms contained in the Equity Funding Letters 

or Debt Commitment Letters, as applicable, as of the date hereof; provided that notwithstanding any other 

provision of this Agreement, Parent shall be entitled from time to time to amend, restate, replace, 

supplement or otherwise modify the Debt Commitment Letters for the purpose of (I) adding agents, co-

agents, lenders, arrangers, bookrunners or other persons that have not executed the Debt Commitment 

Letters as of the date hereof or (II) replacing all or any portion of the commitments under one or more Debt 

Commitment Letters with a dollar-for-dollar increase in the commitments under one or more Equity 

Funding Letters, in each case subject to subclauses (1) and (2) above.  Upon any such amendment, 

supplement or modification, in accordance with the terms of this Section 6.15(a), the term “Debt 

Commitment Letter” shall mean, for all purposes of this Agreement, any Debt Commitment Letter as so 

amended, supplemented or modified and the term “Equity Funding Letter” shall mean, for all purposes of 

this Agreement, any Equity Funding Letter as so amended to increase the Equity Financing thereunder (as 

applicable).  Parent shall, as promptly as reasonably practicable, deliver to the Company true and complete 

copies of any such amendment, supplement or modification (subject, in the case of any fee letter or 

engagement letter, to customary redactions (none of which redacted terms would reasonably be expected 

to reduce the principal amount or adversely affect the availability or conditionality of the Debt Financing, 

other than in connection with any customary original issue discount)). 

(b) In the event that all or any portion of the Debt Financing becomes unavailable on 

the terms and conditions (including any applicable flex provisions) of the Debt Commitment Letters (other 

than as a result of the Company’s breach of any provision of this Agreement or failure to satisfy the 

conditions set forth in Section 7.01 and other than as a result of the Company’s voluntary termination or 

reduction of commitments thereunder as a result of a corresponding increase in the commitments under one 

or more Equity Funding Letters), Parent shall (and shall cause its Affiliates to) use its commercially 

reasonable efforts to (i) obtain the Debt Financing or such portion of the Debt Financing from the same or 

alternative sources in an amount sufficient, when added to any portion of the Debt Financing that is 

available and the Equity Financing, to pay in cash all amounts required to be paid by Parent in cash in 

connection with the Transactions (“Alternative Debt Financing”) and (ii) obtain a new financing 

commitment letter (the “Alternative Debt Commitment Letter”) that provides for debt financing (A) on 

terms not materially less favorable, in the aggregate, to Parent (taking into account the flex provisions of 

the existing Debt Commitment Letter), (B) containing conditions and other terms that would reasonably be 

expected to affect the availability thereof that (1) are not more onerous, taken as a whole, than those 

conditions and terms contained in the Debt Commitment Letters as of the date hereof and (2) would not 

reasonably be expected to delay the Closing and (C) in an amount that is sufficient, when added to any 

portion of the Debt Financing that is available and the Equity Financing, to pay in cash all amounts required 

to be paid by Parent in cash in connection with the Transactions.  In such event, the term “Debt Financing” 

as used in this Agreement shall be deemed to include any Alternative Debt Financing, and the term “Debt 

Commitment Letter” as used in this Agreement shall be deemed to include any Alternative Debt 

Commitment Letter.  For the avoidance of doubt, the parties hereto agree that the Company shall cooperate 

with Parent to obtain any Alternative Debt Financing in the manner set forth in Section 6.15(c). 

(c) Prior to the Effective Time, the Company shall (and shall cause the Company’s 

wholly-owned Subsidiaries to) use commercially reasonable efforts to provide, and shall use its 



 

49 

AMERICAS 101948023   
 

commercially reasonable efforts to cause any Representative retained by the Company to provide, all 

cooperation reasonably requested by Parent in connection with any debt financing by Parent, including the 

Debt Financing (including, for purposes of this Section 6.15(c), any debt securities being issued in lieu of 

any portion of the Debt Financing), including:  (i) participating in (including making appropriate officers 

of the Company and its subsidiaries available for) meetings or conference calls in lieu thereof (including 

with prospective Debt Financing Sources), drafting sessions, road shows, due diligence sessions and rating 

agency presentations; (ii) furnishing Parent and Debt Financing Sources with (x) audited consolidated 

balance sheets and related statements of income and cash flows for the Company for the three most recently 

completed fiscal years of the Company ended at least 90 days prior to the Closing Date (the “Audited 

Financial Statements”) and (y) unaudited consolidated balance sheets and related statements of income and 

cash flows for each fiscal quarter (other than the fourth fiscal quarter) after the date of the most recent 

financial statements delivered pursuant to the foregoing clause (x) and ended at least 45 days prior to the 

Closing Date (the “Unaudited Financial Statements”) (such information, collectively, the “Required 

Financial Information”); provided, however, that the Required Financial Information shall be deemed to 

have been furnished to Parent and to the Debt Financing Sources to the extent included in the Company’s 

periodic reports under the Exchange Act as and when filed with the SEC; (iii) cooperating reasonably with 

the Debt Financing sources’ due diligence, to the extent customary and reasonable; (iv) assisting Parent and 

the Debt Financing Sources in the preparation of (A) a customary bank information memorandum 

(including delivery of customary representation letters to the extent required by the Debt Commitment 

Letters) (as well as a public-side version thereof) for the Debt Financing and any other debt financing by 

Parent, (B) materials for rating agency presentations and (C) prospectuses, offering memoranda, private 

placement memoranda (including any pro forma financial statements included therein) and other similar 

and customary marketing material or memoranda relating to the Debt Financing (including any debt 

securities being issued in lieu of any portion of the Debt Financing) (collectively, the “Debt Marketing 

Materials”); (v) reasonably cooperating with the marketing and syndication efforts of Parent and the Debt 

Financing Sources to the extent required in connection with the Debt Financing; (vi) instructing its 

Affiliates and its and their respective Representatives to reasonably cooperate with Parent in Parent’s and 

its lenders’ due diligence investigation in connection with the Debt Financing of the Company; (vii) using 

its commercially reasonable efforts to cause its current or former independent accountants to provide 

assistance and cooperation in the Debt Financing (including any offering of debt securities) or any other 

debt financing by Parent, including (A) participating in a reasonable number of drafting sessions and 

accounting due diligence sessions, (B) providing any necessary written consents to use their audit reports 

relating to the Company and the Company Subsidiaries and to be named as an “Expert” in any document 

related to any Debt Financing (including any offering of debt securities) or any other debt financing by 

Parent and (C) providing any customary “comfort” letters (including customary “negative assurance” 

comfort); (viii) assisting Parent with the preparation of any definitive agreements related to the financing 

contemplated by the Debt Commitment Letters by providing any information related to the Company that 

is required to be delivered thereunder (including any schedules thereto); (ix) executing and delivering (or 

using commercially reasonable efforts to obtain) customary certificates, accountants’ comfort letters (which 

shall provide “negative assurance” comfort), consents, legal opinions and negative assurance letters in 

connection with the Debt Financing or any other debt financing by Parent; (x) using commercially 

reasonable efforts to pledge collateral and grant guaranties in connection with the Debt Financing or any 

other debt financing by Parent, including execution of guarantees and pledge and security documents 

required by the terms of the Debt Financing, certificates and other financing documents that will not be 

effective prior to the Closing Date, delivery of certificates representing equity interests constituting 

collateral, intellectual property filings with respect to intellectual property constituting collateral and 

mortgages with respect to owned real property constituting collateral; (xi) facilitating the receipt of 

documentation that will evidence the repayment of existing Indebtedness of the Company and the Company 

Subsidiaries, guarantee releases and releases of any Liens securing existing Indebtedness of the Company 

and the Company Subsidiaries, in each case upon the repayment of such Indebtedness substantially 

concurrently with the initial funding of the Debt Financing (including providing executed and customary 
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payoff letters in respect of existing Indebtedness for borrowed money, which provide for the termination 

of all commitments of the lenders thereof, the payment and satisfaction of all obligations of the Company 

and the Company Subsidiaries in connection therewith (other than customary indemnity and other 

obligations that survive the repayment of Indebtedness) and the release of all Liens on the Company’s and 

the Company Subsidiaries’ properties and assets securing the Company’s and the Company Subsidiaries’ 

obligations in connection therewith); (xii) providing the Debt Financing Sources and any other financing 

sources in connection with a debt financing by Parent with all customary documentation and other 

information required by regulatory authorities and as reasonably requested by Parent or the Debt Financing 

Sources with respect to the Company and the Company Subsidiaries in connection with applicable “know-

your-customer” and anti-money laundering rules and regulations, including the USA PATRIOT ACT, Title 

III of Pub. L. 107-56 (signed into law October 26, 2001); (xiii) consenting to the reasonable use of the 

Company’s and the Company Subsidiaries’ trademarks, service marks or logos in connection with the Debt 

Financing or any other debt financing by Parent prior to the Closing Date; and (xiv) providing customary 

authorization letters and confirmations to the Debt Financing Sources authorizing the distribution of 

information to prospective lenders and containing customary representations to the Debt Financing Sources; 

provided that the Company and the Company Subsidiaries shall not be required to pay any commitment or 

other similar fee or incur any other liability in connection with the Financing or any other financing by 

Parent; provided further, that (A) nothing herein shall require any cooperation to the extent it would 

interfere unreasonably with the business or operations of the Company and the Company Subsidiaries, 

(B) neither the Company nor any Company Subsidiary shall be required to take any corporate action with 

respect to any Debt Financing (including with respect to any board approvals) or other financing by Parent 

that would become effective prior to, and are not conditioned on the occurrence of, the Closing Date, and 

(C) the effectiveness of any documentation executed by the Company or the Company Subsidiaries with 

respect thereto (solely in the case of the Company and the Company Subsidiaries) shall be subject to the 

consummation of the Closing and the Company and the Company Subsidiaries shall not be required to 

execute any solvency, 10b-5 or other certificates that would become effective prior to, and are not 

conditioned on the occurrence of, the Closing other than the authorization letters referred to in clause (xiv) 

above.  Parent acknowledges and agrees that none of the Company or any of the Company Subsidiaries or 

any of their respective managers, directors, officers, employees, representatives and advisors (including 

legal, financial and accounting advisors) shall incur any liability to any person under or in connection with 

the Financing or any other financing by Parent prior to the Closing.  Except in the case of losses arising or 

resulting from fraud, intentional or willful misrepresentation, gross negligence, willful misconduct or 

willful concealment, in each case as determined by a final, non-appealable judgment by a court of competent 

jurisdiction, Parent shall indemnify and hold harmless the Company and the Company Subsidiaries and 

their respective managers, directors, officers, employees, representatives and advisors (including legal, 

financial and accounting advisors) from and against any and all liabilities, costs and expenses suffered or 

incurred by them in connection with the arrangement of the Financing, any alternative Financing or any 

other financing by Parent for which cooperation is requested under this Section 6.15 and any information 

utilized in connection therewith (other than information provided by or on behalf of the Company expressly 

for use in connection therewith).  Parent shall, upon the request of the Company, promptly reimburse the 

Company for all documented out-of-pocket costs or expenses reasonably incurred by the Company in 

connection with cooperation provided for in this Section 6.15. 

(d)  In furtherance of the foregoing, the Company shall, and shall cause its Subsidiaries 

to, deliver all customary notices and take all other reasonably necessary actions to facilitate the termination 

on the Closing Date of all commitments in respect of the Indebtedness set forth on Section 6.15(d) of the 

Company Disclosure Letter, the repayment in full on the Closing Date of all obligations in respect of such 

Indebtedness, and the release on the Closing Date of any Liens securing such Indebtedness and guarantees 

in connection therewith.  In furtherance and not in limitation of the foregoing, the Company and its 

Subsidiaries shall use reasonable best efforts to deliver to Parent prior to the Closing executed payoff letters 

with respect to the Indebtedness set forth on Section 6.15(d) of the Company Disclosure Letter (each, a 
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“Payoff Letter”) in form and substance customary for transactions of this type, from the applicable agents 

on behalf of the persons to whom such Indebtedness is owed, which Payoff Letters together with any related 

release documentation shall, among other things, include the payoff amount and provide that Liens (and 

guarantees), if any, granted in connection with the Indebtedness set forth on Section 6.15(d) of the Company 

Disclosure Letter relating to the assets, rights and properties of the Company and its Subsidiaries securing 

or relating to such Indebtedness, shall, upon the payment of the amount set forth in the applicable Payoff 

Letter at or prior to the Effective Time, be released and terminated.  The obligations of the Company 

pursuant to this Section 6.15(d) shall be subject to Parent or Merger Sub providing or causing to be provided 

all funds required to effect all such repayments at or prior to the Effective Time; provided that, no such 

repayment shall be required to be made prior to the Effective Time. 

(e) For the avoidance of doubt, Parent and Merger Sub expressly acknowledge and 

agree that their respective obligations to consummate the Transactions are not subject to any condition or 

contingency with respect to receipt of the Debt Financing or any financing or funding by any third party. 

SECTION 6.16. Notification of Certain Matters.  The Company and Parent shall promptly 

notify each other of (i) any notice or other communication received by such party from any Governmental 

Entity in connection with the Transactions or from any Person alleging that the consent of such Person is 

or may be required in connection with the Transactions, or (ii) the discovery of any fact or circumstance 

that, or the occurrence or non-occurrence of any event the occurrence or non-occurrence of which would 

reasonably be expected to result in any of the conditions to the Transactions set forth in Article VII not 

being satisfied or satisfaction of those conditions being materially delayed in violation of any provision of 

this Agreement; provided, however, that the delivery of any notice pursuant to this Section 6.16 shall not 

(x) cure any breach of, or non-compliance with, any other provision of this Agreement or (y) limit the 

remedies available to the party receiving such notice; provided further, that failure to give prompt notice 

pursuant to clause (ii) shall not constitute a failure of a condition to the Transactions set forth in Article VII 

except to the extent that the underlying fact or circumstance not so notified would standing alone constitute 

such a failure. 

SECTION 6.17. 2024 Notes and 2025 Notes.  If requested by Parent prior to the Closing, 

the Company shall furnish to the holders of the 2024 Notes and/or the 2025 Notes on such date(s) specified 

by Parent such notice(s) of change of control offer(s) and/or notice(s) of redemption(s) required by the 2024 

Indenture and/or the 2025 Indenture, as applicable, to be furnished to such holders in connection with any 

change of control offer or redemption specified by Parent, and the Company shall take all other actions 

reasonably requested by Parent to be taken in connection with (i) such change of control offer(s) and 

redemption(s), it being understood that each such change of control offer or redemption, as the case may 

be, provided for in such notice(s) shall be expressly conditioned on the Closing having occurred and (ii) a 

waiver of the change of control offer(s) and/or any other consent solicitation with respect to the 2024 

Indenture and/or 2025 Indenture that would amend or modify covenants that would facilitate the Debt 

Financing, including execution of supplemental indentures to evidence such waiver, amendment or 

modification, it being understood that each such waiver, modification, amendment and/or supplemental 

indenture shall be expressly conditioned on the Closing having occurred. 
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ARTICLE VII 

 

Conditions Precedent 

SECTION 7.01. Conditions to Each Party’s Obligation to Effect the Merger.  The 

respective obligation of each party to effect the Merger is subject to the satisfaction or waiver on or prior 

to the Closing Date of the following conditions: 

(a) Company Shareholder Approval.  The Company Shareholder Approval shall have 

been obtained. 

(b) Antitrust.  Any waiting period applicable to the Merger under the HSR Act shall 

have been terminated or shall have expired and, if required, Competition Act Compliance shall have been 

obtained. 

(c) CFIUS Approval.  The CFIUS Approval shall have been obtained. 

(d) FCC, State and Local Approvals.  The FCC Consents, the PSC Consents and the 

Local Consents set forth on Section 7.01(d) of the Company Disclosure Letter shall have been obtained, 

shall not be subject to agency reconsideration or judicial review, and the time for any person to petition for 

agency reconsideration or judicial review shall have expired. 

(e) No Legal Restraints.  No applicable Law and no Judgment, preliminary, temporary 

or permanent, or other legal restraint and no binding order or determination by any Governmental Entity 

(collectively, the “Legal Restraints”) shall be in effect that prevents, restrains, enjoins, makes illegal or 

otherwise prohibits the consummation of the Merger and no Action by a Governmental Entity shall be 

pending that seeks to prevent, restrain, enjoin, make illegal or otherwise prohibit the consummation of the 

Merger. 

SECTION 7.02. Conditions to Obligations of the Company.  The obligation of the 

Company to consummate the Merger is further subject to the following conditions: 

(a) Representations and Warranties.  The representations and warranties of Parent and 

Merger Sub contained in this Agreement shall be true and correct (without giving effect to any limitation 

as to “materiality” or “Parent Material Adverse Effect” set forth therein) at and as of the date of this 

Agreement and at and as of the Closing Date as if made at and as of such time (except to the extent expressly 

made as of an earlier date, in which case as of such earlier date), except where the failure of such 

representations and warranties to be true and correct (without giving effect to any limitation as to 

“materiality” or “Parent Material Adverse Effect” set forth therein), individually or in the aggregate, has 

not had and would not reasonably be expected to have a Parent Material Adverse Effect.  The Company 

shall have received a certificate signed on behalf of each of Parent and Merger Sub by an executive officer 

of each of Parent and Merger Sub, respectively, to such effect. 

(b) Performance of Obligations of Parent and Merger Sub.  Parent and Merger Sub 

shall have performed in all material respects all material obligations required to be performed by them 

under this Agreement at or prior to the Closing Date, and the Company shall have received a certificate 

signed on behalf of each of Parent and Merger Sub by an executive officer of each of Parent and Merger 

Sub, respectively, to such effect. 

SECTION 7.03. Conditions to Obligation of Parent.  The obligation of Parent and Merger 

Sub to consummate the Merger is further subject to the following conditions: 

(a) Representations and Warranties.  (i) The representations and warranties of the 

Company contained in this Agreement (except for the representations and warranties contained in Section 
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4.01 (other than the second sentence of Section 4.01), Section 4.03, Section 4.04(a), Section 4.08(i) and 

Section 4.18) shall be true and correct (without giving effect to any limitation as to “materiality” or 

“Company Material Adverse Effect” set forth therein) at and as of the date of this Agreement and at and as 

of the Closing Date as if made at and as of such time (except to the extent expressly made as of an earlier 

date, in which case as of such earlier date), except where the failure of such representations and warranties 

to be true and correct (without giving effect to any limitation as to “materiality” or “Company Material 

Adverse Effect” set forth therein), individually or in the aggregate, has not had and would not reasonably 

be expected to have a Company Material Adverse Effect; (ii) the representations and warranties of the 

Company contained in Section 4.01 (other than the second sentence of Section 4.01), Section 4.03, Section 

4.04(a) and Section 4.18 shall be true and correct in all material respects at and as of the date of this 

Agreement and at and as of the Closing Date as if made at and as of such time (except to the extent expressly 

made as of an earlier date, in which case as of such earlier date) and (iii) the representations and warranties 

of the Company contained in Section 4.08(i) shall be true and correct in all respects at and as of the date of 

this Agreement.  Parent shall have received a certificate signed on behalf of the Company by an executive 

officer of the Company to such effect. 

(b) Performance of Obligations of the Company.  The Company shall have performed 

in all material respects all material obligations required to be performed by it under this Agreement at or 

prior to the Closing Date, and Parent shall have received a certificate signed on behalf of the Company by 

an executive officer of the Company to such effect. 

(c) Absence of Company Material Adverse Effect.  Since the date of this Agreement, 

there shall not have occurred any event or development that, individually or in the aggregate, has had or 

would reasonably be expected to have a Company Material Adverse Effect. 

(d) Absence of Burdensome Condition.  None of the CFIUS Approval, the FCC 

Consents, the PSC Consents, the Local Consents set forth in Section 7.01(d) of the Company Disclosure 

Letter or any Remedy Action shall contain any terms, conditions, liabilities, obligations, commitments or 

sanctions, or any structural or remedial actions, that constitute, individually or in the aggregate, a 

Burdensome Condition. 

ARTICLE VIII 

 

Termination, Amendment and Waiver 

SECTION 8.01. Termination.  This Agreement may be terminated at any time prior to the 

Effective Time, whether before or after receipt of the Company Shareholder Approval: 

(a) by mutual written consent of the Company and Parent; 

(b) by either the Company or Parent: 

 if the Merger is not consummated on or before the End Date.  The 

“End Date” shall mean the date that is fifteen (15) months after the date hereof; provided, 

however, that if on the date that is fifteen (15) months after the date hereof the conditions 

to Closing set forth in any or all of Section 7.01(b), 7.01(c), 7.01(d) or 7.01(e) shall not 

have been satisfied or waived but all other conditions to Closing shall have been satisfied 

or waived (or in the case of conditions that by their nature are to be satisfied at the Closing, 

shall be capable of being satisfied on such date), then the End Date shall be automatically 

extended to the date that is eighteen (18) months after the date hereof; and provided further 

that the right to terminate this Agreement under this Section 8.01(b)(i) shall not be available 

to any party if such failure of the Merger to occur on or before the End Date is the result 

of a breach of this Agreement by such party (including, in the case of Parent, Merger Sub) 
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or the failure of any representation or warranty of such party (including, in the case of 

Parent, Merger Sub) contained in this Agreement to be true and correct; 

 if the condition set forth in Section 7.01(e) is not satisfied and the 

Legal Restraint giving rise to such non-satisfaction shall have become final and non-

appealable; provided that the terminating party shall have complied with its obligations to 

use the requisite level of efforts required by it pursuant to Section 6.03; or 

 if the Company Shareholder Approval is not obtained at the 

Company Shareholders Meeting duly convened (unless such Company Shareholders 

Meeting has been adjourned, in which case at the final adjournment thereof); 

(c) by the Company: 

 if either Parent or Merger Sub shall have breached any of its 

representations or warranties or failed to perform any of its covenants or agreements 

contained in this Agreement, which breach or failure (A) would give rise to the failure of 

a condition set forth in Section 7.02(a) or Section 7.02(b) and (B) is incapable of being 

cured or, if capable of being cured by the End Date, Parent and Merger Sub (x) shall not 

have commenced good faith efforts to cure such breach or failure to perform within 30 

calendar days following receipt by Parent or Merger Sub of written notice of such breach 

or failure to perform from the Company stating the Company’s intention to terminate this 

Agreement pursuant to this Section 8.01(c)(i) and the basis for such termination or (y) are 

not thereafter continuing to take good faith efforts to cure such breach or failure to perform; 

provided that the Company shall not have the right to terminate this Agreement pursuant 

to this Section 8.01(c)(i) if the Company is then in material breach of any of its 

representations, warranties, covenants or agreements hereunder; or 

 prior to receipt of the Company Shareholder Approval, in 

connection with entering into an Acquisition Agreement in accordance with Section 

5.02(c)(ii)(II); provided that prior to or concurrently with such termination the Company 

pays, or causes to be paid, the Company Termination Fee due under Section 6.06(b) so 

long as Parent has provided the Company with wire instructions for such payment; or  

 if (A) the Marketing Period has ended, (B) the conditions set forth 

in Sections 7.01 and 7.03 have been satisfied or waived (other than those conditions that 

by their nature are to be satisfied at the Closing) and Parent has failed to consummate the 

Closing when required pursuant to Section 1.02, (C) the Company has confirmed by notice 

to Parent that all conditions set forth in Section 7.02 have been satisfied (other than those 

conditions that by their nature are to be satisfied at the Closing) or that it is willing to waive 

any unsatisfied conditions in Section 7.02 and (D) the Merger shall not have been 

consummated within three Business Days after the delivery of such notice; provided that, 

notwithstanding anything in Section 8.01(b)(i) to the contrary, no party shall be permitted 

to terminate this Agreement pursuant to Section 8.01(b)(i) during such three-Business Day 

period following delivery of the notice referred to in clause (B) above; 

(d) by Parent: 

 if the Company shall have breached any of its representations or 

warranties or failed to perform any of its covenants or agreements contained in this 

Agreement, which breach or failure (A) would give rise to the failure of a condition set 

forth in Section 7.03(a) or Section 7.03(b) and (B) is incapable of being cured or, if capable 

of being cured by the End Date, the Company (x) shall not have commenced good faith 
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efforts to cure such breach or failure to perform within 30 calendar days following receipt 

by the Company of written notice of such breach or failure to perform from Parent stating 

Parent’s intention to terminate this Agreement pursuant to this Section 8.01(d)(i) and the 

basis for such termination or (y) is not thereafter continuing to take good faith efforts to 

cure such breach or failure to perform; provided that Parent shall not have the right to 

terminate this Agreement pursuant to this Section 8.01(d)(i) if Parent or Merger Sub is then 

in material breach of any of its representations, warranties, covenants or agreements 

hereunder; or 

 in the event that a Company Adverse Recommendation Change 

shall have occurred; provided that Parent shall no longer be entitled to terminate this 

Agreement pursuant to this Section 8.01(d)(ii) if the Company Shareholder Approval is 

obtained at the Company Shareholders Meeting. 

SECTION 8.02. Effect of Termination.  In the event of termination of this Agreement by 

either Parent or the Company as provided in Section 8.01, this Agreement shall forthwith become null and 

void (other than Section 3.06, Section 4.18, Section 6.06, the expense reimbursement and indemnification 

provisions of Section 6.15(c), this Section 8.02, Article IX, and the Confidentiality Agreement and the 

Guarantees, all of which shall survive termination of this Agreement) and there shall be no liability on the 

part of Parent, Merger Sub or the Company or their respective directors, officers and Affiliates, except, 

subject to Section 6.06(d), Section 6.06(e) and Section 6.06(f), no such termination shall relieve any party 

from liability for damages to another party resulting from fraud or any willful and material breach by a 

party of any representation, warranty, covenant or agreement set forth in this Agreement.   

SECTION 8.03. Amendment.  This Agreement may be amended by the parties at any time 

before or after receipt of the Company Shareholder Approval; provided, however, that (i) after receipt of 

the Company Shareholder Approval, there shall be made no amendment that by Law requires further 

approval by the shareholders of the Company without the further approval of such shareholders, (ii) no 

amendment shall be made to this Agreement after the Effective Time and (iii) except as provided above, 

no amendment of this Agreement shall require the approval of the shareholders of the Company; provided, 

further, that no amendments or modifications of, or supplements to, Section 6.06(e), this second proviso to 

this Section 8.03, the final sentence of Section 9.07, Section 9.08(a), Section 9.08(c), Section 9.09, Section 

9.11 or Section 9.12 (and no definition set forth in this Agreement to the extent that an amendment, 

supplement or modification of such definition would amend, supplement or waive the substance of such 

sections) that adversely affect the Debt Financing Sources shall be effective without the prior written 

consent of the Debt Financing Parties.  This Agreement may not be amended except by an instrument in 

writing signed on behalf of each of the parties. 

SECTION 8.04. Extension; Waiver.  At any time prior to the Effective Time, the parties 

may (a) extend the time for the performance of any of the obligations or other acts of the other parties, (b) 

waive any inaccuracies in the representations and warranties contained in this Agreement or in any 

document delivered pursuant to this Agreement, (c) waive compliance with any covenants and agreements 

contained in this Agreement or (d) waive the satisfaction of any of the conditions contained in this 

Agreement.  No extension or waiver by Parent shall require the approval of the stockholders of Parent 

unless such approval is required by Law and no extension or waiver by the Company shall require the 

approval of the shareholders of the Company unless such approval is required by Law.  Any agreement on 

the part of a party to any such extension or waiver shall be valid only if set forth in an instrument in writing 

signed on behalf of such party.  The failure of any party to this Agreement to assert any of its rights under 

this Agreement or otherwise shall not constitute a waiver of such rights. 

SECTION 8.05. Procedure for Termination, Amendment, Extension or Waiver.  A 

termination of this Agreement pursuant to Section 8.01, an amendment of this Agreement pursuant to 
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Section 8.03 or an extension or waiver pursuant to Section 8.04 shall, in order to be effective, require, in 

the case of the Company, Parent or Merger Sub, action by its Board of Directors, or the duly authorized 

designee of its Board of Directors.  Termination of this Agreement prior to the Effective Time shall not 

require the approval of the shareholders of the Company. 

ARTICLE IX 

 

General Provisions 

SECTION 9.01. Nonsurvival of Representations and Warranties.  None of the 

representations or warranties in this Agreement or in any document or instrument delivered pursuant to or 

in connection with this Agreement shall survive the Effective Time.  This Section 9.01 shall not limit any 

covenant or agreement contained in this Agreement or in any document or instrument delivered pursuant 

to or in connection with this Agreement that by its terms applies in whole or in part after the Effective Time. 

SECTION 9.02. Notices.  All notices, requests and other communications to any party 

hereunder shall be in writing and shall be deemed given if delivered personally, by facsimile (which is 

confirmed), emailed (which is confirmed) or sent by Federal Express, UPS, DHL or similar courier service 

(providing proof of delivery) to the parties at the following addresses: 

if to the Company, to: 

 

Cincinnati Bell Inc. 

221 East Fourth Street 

  Cincinnati, OH 45202 

  Facsimile: (513) 721-7358 

  Email:  christopher.wilson@cinbell.com 

  Attention: Christopher J. Wilson, Vice President and General Counsel 

 

with a copy (which shall not constitute notice) to: 

 

Cravath, Swaine & Moore LLP 

Worldwide Plaza 

825 Eighth Avenue 

New York, New York 10019 

Facsimile:   (212) 474-3700 

Email:    RTownsend@cravath.com 

               KHallam@cravath.com 

Attention: Robert I. Townsend, III, Esq. 

  O. Keith Hallam, III, Esq. 

if to Parent or Merger Sub, to: 

 

c/o Macquarie Infrastructure and Real Assets Inc. 

125 West 55th Street 

New York, New York 10019  

Email:   Anton.Moldon@macquarie.com  

MIRAlegalnotices@macquarie.com 

Attention: Anton Moldon  
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with a copy (which shall not constitute notice) to: 

 

White & Case LLP 

1221 Avenue of the Americas 

New York, NY 10020-1095 

Facsimile: (212) 354-8113 

Email:   jwebber@whitecase.com 

luke.laumann@whitecase.com  

Attention:  Jason Webber, Esq. 

Luke E. Laumann, Esq. 

 

SECTION 9.03. Definitions.  For purposes of this Agreement: 

“2024 Indenture” means that certain Indenture, dated as of September 22, 2016 (as 

amended, supplemented or otherwise modified from time to time), by and among the Company, the 

subsidiary guarantors party thereto and Regions Bank, as trustee. 

“2024 Notes” means the 7.000% Senior Notes due 2024, issued pursuant to the 2024 

Indenture. 

“2025 Indenture” means that certain Indenture, dated as of October 6, 2017 (as amended, 

supplemented or otherwise modified from time to time), by and among the Company (as successor to CB 

Escrow Corp), the subsidiary guarantors party thereto and Regions Bank, as trustee. 

“2025 Notes” means the 8.000% Senior Notes due 2025, issued pursuant to the 2025 

Indenture. 

“Advance Ruling Certificate” means an advance ruling certificate issued by the 

Commissioner of Competition pursuant to section 102 of the Competition Act with respect to the 

transactions contemplated by this Agreement. 

“Affiliate” of any Person means another Person that directly or indirectly, through one or 

more intermediaries, controls, is controlled by, or is under common control with, such first Person; 

provided, that, in no event shall Parent or Merger Sub be considered to be an Affiliate of (a) any investment 

fund or other investment vehicle controlled or managed by Parent or any of its Affiliates (other than MIP 

V), (b) any limited or general partner of such fund or of MIP V (or any Affiliate of such limited or general 

partners) or (c) any portfolio company of any investment fund or investment vehicle controlled or managed 

by Parent or any of its Affiliates (other than MIP V).  

“Business Day” means any day other than (i) a Saturday or a Sunday or (ii) a day on which 

banking and savings and loan institutions are authorized or required by Law to be closed in New York City. 

“CFIUS” means the interagency Committee on Foreign Investment in the United States, 

including any successor or replacement thereof. 

“CFIUS Approval” means (a) written notification issued by CFIUS that it has determined 

that the Transactions are not a “covered transaction” pursuant to the CFIUS Statute; (b) Parent and the 

Company shall have received written notice from CFIUS that CFIUS has concluded all action under the 

CFIUS Statute with respect to the Transactions, and there are no unresolved national security concerns with 

respect to the Transactions; or (c) if CFIUS shall have sent a report to the President of the United States 

requesting the President’s decision with respect to the Transactions, then either (i) the President shall have 

announced a decision not to take any action to suspend, prohibit or place any limitations on the 
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Transactions, or (ii) the time permitted by the CFIUS Statute for such action shall have expired without any 

such action being announced or taken. 

“CFIUS Notice” means a joint voluntary notice with respect to the Transactions prepared 

by the parties hereto and submitted to CFIUS in accordance with the requirements of the CFIUS Statute. 

“CFIUS Statute” means section 721 of the Defense Production Act of 1950, as amended 

by the Foreign Investment Risk Review Modernization Act of 2018, as it may be further amended, 

modified, supplemented or replaced from time to time, and including all applicable regulations and interim 

rules promulgated thereunder. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commissioner of Competition” means the Commissioner of Competition appointed 

pursuant to the Competition Act and includes Persons authorized by the Commissioner of Competition. 

“Company Board” means the Board of Directors of the Company. 

“Company Collective Bargaining Agreement” means any collective bargaining or other 

labor union Contract applicable to any employees of the Company or any of the Company Subsidiaries. 

“Company Material Adverse Effect” means any state of facts, change, effect, condition, 

development, event or occurrence that, individually or in the aggregate, materially and adversely affects 

the business, properties, financial condition or results of operations of the Company and the Company 

Subsidiaries, taken as a whole, excluding any such state of facts, change, effect, condition, development, 

event or occurrence to the extent arising out of or in connection with (A) any change generally affecting 

the economic, financial, regulatory or political conditions in the United States or elsewhere in the world, 

(B) the outbreak or escalation of hostilities or any acts of war, sabotage or terrorism, or any earthquake, 

hurricane, tornado, tsunami or other natural disaster, (C) any change that is generally applicable to the 

industries or markets in which the Company and the Company Subsidiaries operate, (D) any change in 

applicable Laws or applicable accounting regulations or principles or authoritative interpretations thereof, 

in each case arising after the date hereof, (E) any failure, in and of itself, to meet projections, forecasts, 

estimates or predictions in respect of revenues, EBITDA, free cash flow, earnings or other financial or 

operating metrics for any period (it being understood that the underlying facts or occurrences giving rise to 

or contributing to such failure shall be taken into account in determining whether there has been a Company 

Material Adverse Effect (except to the extent such underlying facts or occurrences are excluded from being 

taken into account by clauses (A) through (G) of this definition)), (F) any termination of, reduction in or 

similar negative impact on relationships, contractual or otherwise, with customers, suppliers, distributors, 

partners or employees of the Company and the Company Subsidiaries due to the announcement and 

performance of this Agreement or the identity of the parties to this Agreement, or (G) any action taken by 

the Company or any Company Subsidiary that is expressly required by this Agreement to be taken by the 

Company or any Company Subsidiary, or that is taken or not taken with the prior express written consent 

or at the express written direction of Parent; provided, that any state of facts, change, effect, condition, 

development, event or occurrence referred to in clause (A), clause (B) or clause (D) may be taken into 

account in determining whether there has been, or would reasonably be expected to be, a Company Material 

Adverse Effect to the extent such effect, change, event or occurrence has a disproportionate adverse effect 

on and the Company and the Company Subsidiaries, taken as a whole, as compared to other participants in 

the industry in which the Company and the Company Subsidiaries operate (in which case the incremental 

disproportionate impact or impacts may be taken into account in determining whether there has been, or 

would reasonably be expected to be, a Company Material Adverse Effect). 
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“Company Phantom Share” means each notional share, whether payable in Company 

Common Shares or in cash, granted under the Company Deferred Compensation Plan for Outside Directors 

(the “Company Deferred Compensation Plan for Outside Directors”). 

“Company PSU” means any Company RSU that is subject to performance-based vesting 

or delivery requirements. 

“Company RSU” means any restricted stock unit payable in Company Common Shares or 

whose value is determined with reference to the value of Company Common Shares, whether granted under 

a Company Stock Plan or otherwise. 

“Company SAR” any stock appreciation right, whether settled in stock or in cash, relating 

to Company Common Shares, whether granted under a Company Stock Plan or otherwise. 

“Company Stock-Based Awards” means, collectively, Company RSUs, Company PSUs, 

Company Stock Options, Company SARs and Company Phantom Shares. 

“Company Stock Option” means any option to purchase Company Common Shares, 

whether settled in stock or in cash and whether granted under a Company Stock Plan or otherwise. 

“Company Stock Plans” means the Company 2017 Long-Term Incentive Plan, the 

Company 2017 Stock Plan for Non-Employee Directors, the Company 2007 Long Term Incentive Plan and 

the Hawaiian Telcom 2010 Equity Incentive Plan, each as may be amended from time to time. 

“Competition Act” means the Competition Act (Canada). 

“Competition Act Compliance” means (i) the issuance of an Advance Ruling Certificate; 

(ii) the Company and Parent have given the notice required under section 114 of the Competition Act with 

respect to the transactions contemplated by this Agreement and the applicable waiting period under section 

123 of the Competition Act has expired or been waived in accordance with the Competition Act; or (iii) the 

obligation to give the requisite notice has been waived pursuant to subsection 113(c) of the Competition 

Act; provided, that in the case of clauses (ii) or (iii), the Commissioner of Competition shall have notified 

Parent in writing that, in effect, that the Commissioner does not, at this time, intend to make an application 

under section 92 of the Competition Act in respect of the transactions contemplated by this Agreement, and 

the Commissioner of Competition shall not have rescinded or amended such notice. 

“Compliant” means, with respect to the Required Financial Information, that (i) such 

Required Financial Information, taken as a whole, does not contain any untrue statement of a material fact 

or omit to state any material fact necessary in order to make such Required Financial Information not 

misleading, in light of the circumstances under which the statements contained in such Required Financial 

Information were made, (ii) in the case of the Required Financial Information delivered in connection with 

the offering of any debt securities as part of the Debt Financing and any other debt financing by Parent, 

such Required Financial Information is, and remains throughout the Marketing Period, compliant in all 

material respects with all applicable requirements of Regulations S-K and S-X under the Securities Act that 

are applicable to such Required Financial Information (other than such provisions for which compliance is 

not customary in a Rule 144A offering of such debt securities, such as the exclusion of “segment reporting”, 

subsidiary financial statements or any information of the type required by Rule 3-09, Rule 3-10 or Rule 3-

16 of Regulation S-X), (iii) the Company’s independent accountants have not (A) objected to the use of 

their audit opinions related to any audited financial statements included in such Required Financial 

Information or (B) withdrawn their audit opinion with respect to any audited financial statements contained 

in such Required Financial Information, in which case such financial information shall not be deemed to be 

Compliant unless and until a new unqualified audit opinion is issued with respect to the consolidated 

financial statements of the Company and the Company Subsidiaries for the applicable periods by the 
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independent accountants or another independent public accounting firm of international standing, (iv) the 

Company has not indicated its intent to restate any financial statements included in such Required Financial 

Information, in which case such Required Financial Information shall only be deemed as Compliant on the 

date (if any) that (A) such restatement has been completed and the applicable financial statements have 

been amended and delivered to Parent or (B) the Company has provided written notice to Parent that it has 

concluded that no restatement shall be required in accordance with GAAP, (v) in the case of the Required 

Financial Information delivered in connection with the offering of any debt securities as part of the Debt 

Financing contained in the offering memorandum, the Company’s independent accountants have confirmed 

that they are prepared to issue a comfort letter customary for a Rule 144A offering of debt securities, 

including customary negative assurance and (vi) the Company has not been delinquent in filing any Annual 

Report on Form 10-K or Quarterly Report on Form 10-Q, in which case the applicable financial information 

shall be deemed not to be Compliant unless and until all such delinquencies have been cured.   

“Copyleft License Terms” means terms of a copyleft or other open source license (e.g., by 

way of example only, the GNU’s General Public License (GPL), Lesser/Library GPL (LGPL), the Mozilla 

Public License, the Sun Industry Standards License (SISL) and the Affero General Public License (AGPL)) 

that require, as a condition of use, modification, distribution or other exploitation of the copyleft licensed 

Software, that any proprietary Software that is integrated or bundled with, linked with, distributed with, 

used or modified in the development or compilation of, or otherwise used in or with such copyleft licensed 

Software, be (i) disclosed or distributed in source code form, (ii) licensed for the purpose of making 

derivative works or distribution, or (iii) made available in connection with any license, sublicense or 

distribution of such Software at no charge or minimal charge. 

“Debt Financing Sources” means each Commitment Party and each other Person that has 

committed to provide or otherwise entered into any Debt Commitment Letter and/or any other commitment 

letter, engagement letter, credit agreement, underwriting agreement, purchase agreement, placement 

agreement, joinder agreement, indenture or other agreement with Parent or Merger Sub or any of their 

Affiliates in connection with, or that is otherwise acting as an arranger, bookrunner, underwriter, initial 

purchaser, placement agent, administrative or collateral agent, trustee or a similar representative in respect 

of, any Debt Financing or any other financing in connection with the transactions contemplated hereby (the 

“Debt Financing Parties”) and, in each case, their respective Affiliates, officers, directors, employees, 

agents and representatives involved in such Debt Financing and the respective permitted successors and 

assigns of each of the foregoing; provided, for the avoidance of doubt, that “Debt Financing Sources” and 

“Debt Financing Parties” shall exclude Parent and any of its Affiliates. 

“Environmental Claim” means any suits, orders, demands, directives, claims, liens, 

investigations, proceedings, actions, Judgments, consent orders, consent agreements or notices of 

noncompliance, liability or violation by or from any Person arising out of, based on or resulting from (A) 

the presence or Release of, or exposure to, any Hazardous Materials; or (B) the failure to comply with any 

Environmental Law or any Permit issued pursuant to Environmental Law. 

“Environmental Laws” means all applicable Federal, national, state, provincial or local 

Laws, Judgments, or Contracts issued, promulgated or entered into by or with any Governmental Entity, 

relating to pollution, natural resources or the protection of endangered or threatened species, climate, human 

health or the environment. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“Governmental Filing Fees” means all filing fees and other amounts payable to any 

Governmental Entity in connection with seeking and obtaining any approval, authority, consent, waiver or 

exemption from any Governmental Entity required to consummate the Transactions, including the filing 
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fees required to be paid in connection with any filing made pursuant to Antitrust Laws or filing made 

pursuant to the CFIUS Statute. 

“Hazardous Materials” means (A) any petroleum or petroleum products, by-products or 

breakdown products, explosive or radioactive materials or wastes, asbestos, and polychlorinated biphenyls; 

and (B) any other material, substance or waste that is regulated under any Environmental Law. 

“Indebtedness” means, with respect to any Person, without duplication, (i) all obligations 

of such Person for borrowed money, or with respect to unearned advances of any kind to such Person, (ii) 

all obligations of such Person evidenced by bonds, debentures, notes or similar instruments, (iii) all 

capitalized lease obligations of such Person, (iv) all guarantees and arrangements having the economic 

effect of a guarantee of such Person of any Indebtedness of any other Person, (v) all obligations or 

undertakings of such Person to maintain or cause to be maintained the financial position of others or to 

purchase the obligations of others, (vi) net cash payment obligations of such Person under swaps, options, 

derivatives and other hedging agreements or arrangements that will be payable upon termination thereof 

(assuming they were terminated on the date of determination) or (vii) letters of credit, bank guarantees and 

other similar contractual obligations entered into by or on behalf of such Person. 

“Intellectual Property” means all right, title and interest in or relating to intellectual 

property, whether protected, created or arising under the Laws of the United States or any other jurisdiction, 

including:  (a) patents (including all applications, reissues, divisions, continuations, continuations-in-part, 

re-examinations, substitutions and extensions thereof) and inventions; (b) trademarks, service marks, trade 

names and service names, business names, brand names, logos, slogans, trade dress, design rights and other 

similar designations of source or origin, including any and all goodwill associated with any of the foregoing, 

along with all applications, registrations, renewals and extensions thereof; (c) internet domain names and 

social media identifiers, tags and handles; (d) copyrights and copyrightable subject matter and database 

rights, whether or not registered or published, all registrations and recordations thereof and all applications 

in connection therewith, along with all reversions, extensions and renewals thereof; (e) trade secrets, know-

how and other information of a confidential nature; and (f) computer software programs, including all 

source code, object code and documentation related thereto and all software modules, tools, algorithms, 

data, compilations of data and databases, firmware, and middleware (collectively, “Software”). 

“Intervening Event” means a material event, occurrence, development or state of facts or 

circumstances that was not known to the Company Board prior to the date of this Agreement (or if known, 

the consequences of which were not known or reasonably foreseeable), other than the receipt, existence or 

terms of, or an inquiry, proposal or offer that constitutes or could reasonably be expected to lead to, a 

Company Takeover Proposal, provided, however, that no state of fact, change, effect, condition, 

development, event or occurrence that has had or would reasonably be expected to have an adverse effect 

on the business, properties, financial condition or results of operations of, or the market price of the 

securities (including Company Common Shares) of, the Company or the Company Subsidiaries shall 

constitute an “Intervening Event” unless such state of fact, change, effect, condition, development, event 

or occurrence has had or would reasonably be expected to have a Company Material Adverse Effect and 

provided, further, that no action taken by any party hereto pursuant to and in compliance with the 

affirmative covenants set forth in Section 6.03, or the consequences of any such action, shall constitute an 

“Intervening Event”. 

“IT Assets” means all communications networks, systems, data centers, computers, 

Software, servers, workstations, routers, hubs, switches, data communications lines, cable modems, 

automated networks and control systems, websites, applications, databases, fiber optic systems, all other 

information and operational technology equipment and assets, including outsourced or cloud computing 

arrangements, and all associated documentation, in each of the foregoing cases, owned, licensed, used or 

held for use by or for the Company or the Company Subsidiaries. 
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“Knowledge” of (a) the Company means the actual knowledge of the individuals listed on 

Section 9.03(a) of the Company Disclosure Letter after having made reasonable inquiry of those employees 

of the Company and the Company Subsidiaries primarily responsible for such matters and (b) Parent or 

Merger Sub means the actual knowledge of the officers or directors of Parent or Merger Sub after having 

made reasonable inquiry of those employees of Parent and Merger Sub primarily responsible for such 

matters. 

“Marketing Period” means the first period of at least 15 consecutive Business Days, 

commencing upon the date of receipt of the Required Financial Information and whereon such Required 

Financial Information is (and remains) Compliant; provided, that the Marketing Period shall be deemed not 

to have commenced if (a) the conditions set forth in Section 7.01 and Section 7.03(d) shall not have been 

satisfied or (b) the Required Financial Information ceases to be Compliant or would be required to be 

updated in order to be Compliant on any day during such 15 consecutive Business Day period, in which 

case the Marketing Period shall not be deemed to commence until the receipt by Parent of such Compliant 

updated Required Financial Information; provided, further, that (1) the Marketing Period shall exclude July 

3, 2020, November 27, 2020 and July 2, 2021 (which for purposes of such calculation shall not constitute 

Business Days), (2) if the Marketing Period shall not have been completed by August 21, 2020, then it shall 

not commence until September 8, 2020 and (3) if the Marketing Period shall not have been completed by 

December 18, 2020, then it shall not commence until January 4, 2021. 

“Merger Transactions” means, collectively, the transactions contemplated by this 

Agreement, including the Merger, but excluding, in any event, the Equity Financing. 

“MIP V” means MIP V (FCC) AIV, L.P. 

“Parent Board” means the Board of Directors of Parent. 

“Parent Material Adverse Effect” means any state of facts, change, circumstance, effect, 

condition, development, event or occurrence that would prevent or materially delay, interfere with, hinder 

or impair (i) the consummation by Parent or Merger Sub of the Transactions or (ii) the compliance by Parent 

or Merger Sub with its obligations under this Agreement. 

“Permitted Liens” means (i) statutory Liens for Taxes not yet delinquent or the amount or 

validity of which is being contested in good faith by appropriate proceedings and for which adequate 

reserves have been established in accordance with GAAP; (ii) mechanics’, materialmen’s, carriers’, 

workmen’s, repairmen’s, warehousemen’s, landlords’ and other similar statutory Liens securing obligations 

that are not yet due and payable or the validity of which are being contested in good faith by appropriate 

proceedings and incurred in the ordinary course of business; (iii) zoning, entitlement, building and other 

land use regulations imposed by Governmental Entities; (iv) covenants, conditions, restrictions, easements, 

rights-of-way, encroachments and other similar matters of public record affecting title to any Company 

Real Property that does not materially impair the occupancy or use of such Company Real Property for the 

purposes for which it is currently used; (v) Liens that, individually or in the aggregate, (A) are not 

substantial in character, amount or extent in relation to the applicable Company Real Property and (B) do 

not materially and adversely impact the current or contemplated use, utility or value of any such property 

or otherwise materially and adversely impair the present or contemplated business operations thereon; (vi) 

Liens arising under worker’s compensation, unemployment insurance, social security, retirement and 

similar legislation; (vii) purchase money Liens and Liens securing rental payments under capital lease 

arrangements; (viii) the terms and conditions of Real Property Leases to third party tenants disclosed in 

Section 4.15 of the Company Disclosure Letter; (ix) the terms and conditions of Real Property Leases to 

which the Company or any Company Subsidiary is a tenant or occupant disclosed in Section 4.15 of the 

Company Disclosure Letter; (x) deposits to secure the performance of bids, trade contracts, leases, statutory 

obligations, surety and appeal bonds, performance bonds and other obligations of a like nature incurred in 
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the ordinary course of business consistent with past practice; (xi) non-exclusive licenses granted to third 

parties in the ordinary course of business and (xii) Liens set forth on Section 9.03(b) of the Company 

Disclosure Letter. 

“Person” means any natural person, firm, corporation, partnership, company, limited 

liability company, trust, joint venture, association, Governmental Entity or other entity. 

“Proprietary Software” means any and all Software owned (or purported to be owned), in 

whole or in part, by Company or any of the Company Subsidiaries. 

“Redacted Fee Letter” means a fee letter from a financing source which is redacted in a 

manner customary for merger agreements of this type; provided that such redactions do not relate to any 

terms that could adversely affect the conditionality, enforceability, availability, termination or aggregate 

principal amount of the debt financing or other funding being made available by such financing source 

(other than in connection with any customary original issue discount). 

“Release” means any release, spill, emission, leaking, dumping, injection, pouring, deposit, 

disposal, discharge, dispersal, leaching, escaping, emptying, seeping, migration, placing into, upon or 

through the indoor or outdoor environment. 

“Remedial Action” means all action to (i) clean up, remove, treat or handle in any other 

way Hazardous Materials in the environment; (ii) restore or reclaim the environment or natural resources; 

(iii) prevent the Release of Hazardous Materials so that they do not migrate, endanger or threaten to 

endanger public health or the environment; or (iv) perform remedial investigations, feasibility studies, 

corrective actions, closures and postremedial or postclosure studies, investigations, operations, maintenance 

and monitoring on, about or in any real property. 

“Subsidiary” of any Person means another Person, an amount of the voting securities, other 

voting ownership or voting partnership interests of which is sufficient to elect at least a majority of its Board 

of Directors or other governing body (or, if there are no such voting interests, more than 50% of the equity 

interests of which) is owned directly or indirectly by such first Person. 

“Tax Return” means all Tax returns, declarations, elections, statements, reports, schedules, 

forms and information returns and any amended Tax return relating to Taxes. 

“Taxes” means all taxes, assessments, charges, duties, fees, levies or other governmental 

charges, in each case, in the nature of a tax, including all United States federal, state, local, foreign and 

other income, franchise, profits, gross receipts, capital gains, capital stock, transfer, sales, use, value-added, 

occupation, property, excise, telecommunications, severance, windfall profits, stamp, license, payroll, 

social security, withholding and other taxes, assessments, charges, duties, fees, levies or other governmental 

charges of any kind whatsoever (whether payable directly or by withholding and whether or not requiring 

the filing of a Tax Return), all estimated taxes, additions to tax, penalties and interest. 

 “Team Telecom Agencies” means the member agencies of the interagency group of the 

government of the United States that, among other things, reviews FCC applications for potential national 

security, law enforcement and public interest concerns, and is comprised of staff from, among others, the 

Department of Homeland Security, the Department of Justice, including the Federal Bureau of 

Investigation, and the Department of Defense, as well as any successor group or other group within the 

government of the United States charged with performing such review. 

“Transactions” means, collectively, the transactions contemplated by this Agreement, 

including the Merger. 
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SECTION 9.04. Interpretation.  When a reference is made in this Agreement to an Article, 

a Section, Exhibit or Schedule, such reference shall be to an Article of, a Section of, or an Exhibit or 

Schedule to, this Agreement unless otherwise indicated.  The table of contents, index of defined terms and 

headings contained in this Agreement are for reference purposes only and shall not affect in any way the 

meaning or interpretation of this Agreement.  Any capitalized term used in any Exhibit but not otherwise 

defined therein shall have the meaning assigned to such term in this Agreement.  Whenever the words 

“include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by 

the words “without limitation”.  The words “hereof”, “herein” and “hereunder” and words of similar import 

when used in this Agreement shall refer to this Agreement as a whole and not to any particular provision 

of this Agreement.  The words “date hereof” when used in this Agreement shall refer to the date of this 

Agreement.  The terms “or”, “any” and “either” are not exclusive.  The word “extent” in the phrase “to the 

extent” shall mean the degree to which a subject or other thing extends, and such phrase shall not mean 

simply “if”.  The word “will” shall be construed to have the same meaning and effect as the word “shall”.  

The words “made available to Parent” and words of similar import refer to documents (A) posted to the 

online dataroom by or on behalf of the Company by 5:00 p.m. (New York City time) on March 1, 2020, or 

(B) delivered in person or electronically to Parent, Merger Sub or their respective Representatives by 5:00 

p.m. (New York City time) on March 1, 2020.  All accounting terms used and not defined herein shall have 

the respective meanings given to them under GAAP.  All terms defined in this Agreement shall have the 

defined meanings when used in any document made or delivered pursuant hereto unless otherwise defined 

therein.  The definitions contained in this Agreement are applicable to the singular as well as the plural 

forms of such terms and to the masculine as well as to the feminine and neuter genders of such term.  Any 

agreement, instrument or Law defined or referred to herein or in any agreement or instrument that is referred 

to herein means such agreement, instrument or Law as from time to time amended, modified or 

supplemented, including (in the case of agreements or instruments) by waiver or consent and (in the case 

of statutes) by succession of comparable successor statutes and references to all attachments thereto and 

instruments incorporated therein.  Unless otherwise specifically indicated, all references to “dollars” or “$” 

shall refer to the lawful money of the United States.  References to a Person are also to its permitted assigns 

and successors. 

SECTION 9.05. Severability.  If any term, condition or other provision of this Agreement 

is determined by a court of competent jurisdiction to be invalid, illegal or incapable of being enforced by 

any rule of Law or public policy, all other terms, provisions and conditions of this Agreement shall 

nevertheless remain in full force and effect.  Upon such determination that any term, condition or other 

provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 

to modify this Agreement so as to effect the original intent of the parties as closely as possible to the fullest 

extent permitted by applicable Law. 

SECTION 9.06. Counterparts.  This Agreement may be executed in one or more 

counterparts (including by facsimile or electronic mail), each of which shall be deemed to be an original 

but all of which taken together shall constitute one and the same agreement, and shall become effective 

when one or more counterparts have been signed by each of the parties hereto and delivered to the other 

parties hereto. 

SECTION 9.07. Entire Agreement; No Third-Party Beneficiaries.  This Agreement, 

including the Company Disclosure Letter and the Parent Disclosure Letter, together with the Confidentiality 

Agreement and the Equity Funding Letter, constitutes the entire agreement, and supersedes all other prior 

agreements and understandings, both written and oral, among the parties and their Affiliates, or any of 

them, with respect to the subject matter hereof and thereof.  This Agreement is not intended to and does not 

confer upon any Person other than the parties hereto any rights or remedies hereunder, except for:  (i) if the 

Effective Time occurs, the right of the Company’s shareholders to receive the Merger Consideration in 

accordance with Article II; (ii) if the Effective Time occurs, the right of holders of Company Stock-Based 

Awards to receive such amounts as provided for in Section 6.04; (iii) if the Effective Time occurs, the rights 
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of the Indemnified Persons set forth in Section 6.05 of this Agreement; (iv) the rights of the Company 

Related Parties and Parent Related Parties set forth in Section 6.06; (v) the rights of the managers, directors, 

officers, employees, representatives and advisors of the Company and its Subsidiaries set forth in Section 

6.15(c), which are intended for the benefit of the Persons and shall be enforceable by the Persons referred 

to respectively in clauses (i) through (v) above and (vi) the Debt Financing Sources, who shall be express 

intended third party beneficiaries of each of Section 6.06(e), the provisos to Section 8.03, this final sentence 

of Section 9.07, Section 9.08(a), Section 9.08(c), Section 9.09, Section 9.11 and Section 9.12 to the extent 

applicable thereto (in each case, together with any related definitions and other provisions of this Agreement 

to the extent a modification or termination would serve to modify the substance or provisions or such 

sections). 

SECTION 9.08. Governing Law.  (a) THIS AGREEMENT SHALL BE GOVERNED BY, 

AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE 

APPLICABLE TO CONTRACTS EXECUTED IN AND TO BE PERFORMED ENTIRELY WITHIN 

THAT STATE, REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER ANY 

APPLICABLE CONFLICT OF LAWS PRINCIPLES (EXCEPT THAT THE PROCEDURES OF THE 

MERGER AND MATTERS RELATING TO THE FIDUCIARY DUTIES OF THE DIRECTORS OF THE 

COMPANY AND MERGER SUB SHALL BE SUBJECT TO THE INTERNAL LAWS OF THE STATE 

OF OHIO); PROVIDED THAT ANY MATTERS RELATING TO THE DEBT FINANCING SHALL BE 

EXCLUSIVELY GOVERNED AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE 

STATE OF NEW YORK AND EACH OF THE PARTIES HERETO AGREES THAT THE WAIVER OF 

JURY TRIAL SET FORTH IN SECTION 9.11 SHALL BE APPLICABLE TO ANY SUCH MATTER IN 

A MANNER CONSISTENT WITH THE CORRESPONDING PROVISION SET FORTH IN THE DEBT 

COMMITMENT LETTERS. 

(b) All Actions arising out of or relating to this Agreement or the Transactions shall 

be heard and determined in the Court of Chancery of the State of Delaware or, if the Court of Chancery of 

the State of Delaware declines to accept jurisdiction over any Action, the Superior Court of the State of 

Delaware (Complex Commercial Division) or, if subject matter jurisdiction over the matter that is the 

subject of the Action is vested exclusively in the federal courts of the United States of America, the United 

States District Court for the District of Delaware, and any appellate court from any thereof (such courts, 

the “Selected Courts”).  The parties hereto hereby irrevocably (i) submit to the exclusive jurisdiction and 

venue of the Selected Courts in any such Action, (ii) waive the defense of an inconvenient forum or lack of 

jurisdiction to the maintenance of any such Action brought in the Selected Courts, (iii) agree to not contest 

the jurisdiction of the Selected Courts in any such Action, by motion or otherwise and (iv) agree to not 

bring any Action arising out of or relating to this Agreement or the Transactions in any court other than the 

Selected Courts, except for Actions brought to enforce the judgment of any such court.  The consents to 

jurisdiction and venue set forth in this Section 9.08(b) shall not constitute general consents to service of 

process in the State of Delaware and shall have no effect for any purpose except as provided in this 

paragraph and shall not be deemed to confer rights on any Person other than the parties hereto.  Each party 

hereto agrees that service of process upon such party in any Action arising out of or relating to this 

Agreement shall be effective if notice is given by Federal Express, UPS, DHL or similar courier service to 

the address set forth in Section 9.02 of this Agreement.  The parties hereto agree that a final judgment in 

any such Action shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or 

in any other manner provided by applicable Law; provided, however, that nothing in the foregoing shall 

restrict any party’s rights to seek any post-judgment relief regarding, or any appeal from, a final trial court 

judgment. 

(c) Notwithstanding anything in this Agreement to the contrary, each of the parties 

hereto agrees that it will not bring, or permit any of its Affiliates to bring, any suit, action or other proceeding 

of any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, against 

any Debt Financing Source arising out of or relating to (x) the Debt Financing or (y) this Agreement or any 
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of the Transactions in any forum other than a court of competent jurisdiction located within Borough of 

Manhattan in the City of New York, New York, whether a state or federal court, and each of the parties 

hereto agrees that the waiver of jury trial set forth in Section 9.11 shall be applicable to any such suit, action 

or other proceeding. 

SECTION 9.09. Assignment.  Neither this Agreement nor any of the rights, interests or 

obligations hereunder shall be assigned, in whole or in part, by operation of Law or otherwise, by any of 

the parties hereto without the prior written consent of the other parties hereto, except that Parent may assign, 

in its sole discretion, all of the rights, interests and obligations of Parent under this Agreement to (i) any 

Affiliate of Parent so long as such assignment would not reasonably be expected to result in a Parent 

Material Adverse Effect or (ii) pursuant to a collateral assignment of all of its rights hereunder to any of its 

Debt Financing Sources, but, in each case, no such assignment shall relieve Parent of its obligations under 

this Agreement.  No assignment by any party shall relieve such party of any of its obligations hereunder.  

Subject to the immediately preceding two sentences, this Agreement shall be binding upon, inure to the 

benefit of, and be enforceable by, the parties hereto and their respective successors and permitted assigns.  

Any purported assignment not permitted under this Section 9.09 shall be null and void. 

SECTION 9.10. Specific Enforcement.  The parties hereto agree that irreparable damage 

for which monetary relief (including any fees payable pursuant to Section 6.06), even if available, would 

not be an adequate remedy would occur in the event that any provision of this Agreement is not performed 

in accordance with its specific terms or is otherwise breached, including if the parties hereto fail to take any 

action required of them hereunder to consummate this Agreement and the Transactions.  Subject to the 

following sentence, the parties acknowledge and agree that (a) the parties shall be entitled to an injunction 

or injunctions, specific performance or other equitable relief to prevent breaches of this Agreement and to 

enforce specifically the terms and provisions hereof in the courts described in Section 9.08(b) without proof 

of damages or otherwise, this being in addition to any other remedy to which they are entitled under this 

Agreement, (b) the provisions set forth in Section 6.06 (i) are not intended to and do not adequately 

compensate for the harm that would result from a breach of this Agreement and (ii) subject to the limitations 

contained in Section 6.06, shall not be construed to diminish or otherwise impair in any respect any party’s 

right to specific performance and (c) the right of specific enforcement is an integral part of the Transactions 

and without that right neither the Company nor Parent would have entered into this Agreement.  

Notwithstanding the foregoing, it is explicitly agreed that the right of the Company to seek an injunction, 

specific performance or other equitable remedies in connection with enforcing Parent’s obligation to cause 

the Equity Financing to be funded to fund the Merger Consideration and Parent’s and Merger Sub’s 

obligations to effect the Closing (but not the right of the Company to seek such injunctions, specific 

performance or other equitable remedies for any other reason) shall be subject to the requirements that (A) 

all conditions in Sections 7.01 and 7.03 were satisfied or waived (other than those conditions that by their 

nature are to be satisfied at the Closing) at the time when the Closing would have been required to occur 

pursuant to Section 1.02, but for the failure of the Equity Financing to be funded, (B) the Debt Financing 

has been funded in accordance with the terms thereof or will be funded in accordance with the terms thereof 

at the Closing if the Equity Financing is funded at the Closing and (C) the Company has irrevocably 

confirmed that if the Equity Financing and the Debt Financing are funded, then it would take such actions 

required of it by this Agreement to cause the Closing to occur.  The parties hereto agree not to assert that a 

remedy of specific enforcement is unenforceable, invalid or contrary to Law, and not to assert that a remedy 

of monetary damages would provide an adequate remedy or that the parties otherwise have an adequate 

remedy at law.  The parties hereto acknowledge and agree that any party seeking an injunction or injunctions 

to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this 

Agreement in accordance with this Section 9.10 shall not be required to provide any bond or other security 

in connection with any such order or injunction. 

SECTION 9.11. WAIVER OF JURY TRIAL.  EACH PARTY ACKNOWLEDGES AND 

AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS 
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LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE IT HEREBY 

IRREVOCABLY AND UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED 

BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 

LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 

AGREEMENT AND ANY OF THE AGREEMENTS DELIVERED IN CONNECTION HEREWITH OR 

THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY.  EACH PARTY CERTIFIES 

AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY 

OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 

PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING 

WAIVER, (B) IT UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH 

WAIVER, (C) IT MAKES SUCH WAIVER VOLUNTARILY AND (D) IT HAS BEEN INDUCED TO 

ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND 

CERTIFICATIONS IN THIS SECTION 9.11. 

SECTION 9.12. No Recourse to Debt Financing Sources.   (a) Notwithstanding anything 

in this Agreement to the contrary, the Company (i) agrees on its behalf and on behalf of its Affiliates that 

none of the Debt Financing Sources shall have any liability or obligation to the Company and their 

respective Affiliates relating to this Agreement or any of the Transactions (including the Debt Financing), 

(ii) waives any rights or claims against any Debt Financing Source in connection with this Agreement 

(including any of the Transactions), any Debt Commitment Letter, any fee letters related thereto, the 

definitive agreements with respect thereto or the Debt Financing, whether at law or equity, in contract, in 

tort or otherwise and (iii) agrees not to, and shall not, (A) seek to enforce this Agreement against, make any 

claims whether at law or equity, in contract, in tort or otherwise, for breach of this Agreement, or seek to 

recover monetary damages (including, for the avoidance of doubt, any special, consequential, punitive, 

indirect, speculative or exemplary damages or damages of a tortious nature) from, any Persons (other than 

Parent or Merger Sub) that have committed to provide or otherwise enter into Contracts in connection with 

the Debt Financing, including the Debt Financing Sources or (B) seek to enforce the commitment in respect 

of any Debt Financing against, make any claims for breach of commitments in respect of any Debt 

Financing against, or seek to recover monetary damages (including, for the avoidance of doubt, any special, 

consequential, punitive, indirect, speculative or exemplary damages or damages of a tortious nature) from, 

or otherwise sue, any Persons (other than Parent or Merger Sub) that have committed to provide or 

otherwise enter into Contracts in connection with the Debt Financing, including the Debt Financing 

Sources, for any reason in connection with commitments in respect of any Debt Financing or the obligations 

of the Debt Financing Sources thereunder, this Agreement, or any of the transactions contemplated by this 

Agreement or Debt Financing. 

(b) Notwithstanding anything in this Agreement or any of the agreements relating to 

the Financing to the contrary, and without limiting Section 9.12(a), each party hereto agrees, on behalf of 

itself and its Affiliates and Representatives, that all Actions, obligations, liabilities or causes of action 

(whether in Contract or in tort, in Law or in equity or otherwise, or granted by statute or otherwise, whether 

by or through attempted piercing of the corporate, limited partnership or limited liability company veil or 

any other theory or doctrine, including alter ego or otherwise) that may be based upon, in respect of, arise 

under, out or by reason of, be connected with, or relate to (i) this Agreement or any other agreement 

referenced herein or the Transactions (including any financing obtained in connection with the 

Transactions), (ii) the negotiation, execution or performance of this Agreement or any other agreement 

referenced herein (including any representation or warranty made in, in connection with, or as an 

inducement to, this Agreement or such other agreement), (iii) any breach or violation of this Agreement or 

any other agreement referenced herein or (iv) any failure of the Transactions or any other agreement 

referenced herein (including any agreement in respect of financing obtained in connection with such 

transactions) to be consummated, in each case, may be made only against (and are those solely of) the 

persons that are expressly identified as a party to such agreement or the Guarantors solely as and to the 
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extent specified, and in accordance with, and subject to the terms and conditions of, this Agreement or such 

agreement, as applicable. 

SECTION 9.13. Performance Guaranty.  Parent hereby guarantees the due, prompt and 

faithful performance and discharge by, and compliance with, all of the obligations, covenants, terms, 

conditions and undertakings of Merger Sub under this Agreement in accordance with the terms hereof, 

including any such obligations, covenants, terms, conditions and undertakings that are required to be 

performed, discharged or complied with following the Effective Time by the Surviving Corporation. 

[Remainder of page intentionally blank.] 



IN WITNESS WHEREOF, the Company, Parent and Merger Sub have duly executed this 
Agreement, all as of the date first written above. 

RED FIBER PARENT LLC 

B . ~8,J~ ~.J---u1)~ y. ____ _ ______ _ 

Name: Karl Kuchel 
Title: Chief Executive Officer 

B : 
Name: 
Title: 

John H. Kim 
Secretary 

RF MERGER SUB INC. /} 

By: /-c/l ~-~hy., 
Name: 
Title: 

By: 
Name: 
Title: 

Karl Kuchel 
Chief Executive Officer 

John H. Kim 
Secretary 

CINCINNATI BELL INC. 

By: ~~ 
Name: Leig~F~ · 
Title: President and Chief Executive Officer 

(SIGNATURE P AGE TO M ERGER AGREEMENT) 
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Annex A 

to 

Merger Agreement 

Index of Defined Terms 

$ Section 9.04 

2024 Indenture Section 9.03 

2024 Notes Section 9.03 

2025 Indenture Section 9.03 

2025 Notes Section 9.03 

6 3/4% Preferred Shares Section 4.03(a) 

Acceptable Confidentiality Agreement Section 5.02(f) 

Acquisition Agreement Section 5.02(c)(i) 

Action Section 3.05 

Advance Ruling Certificate Section 9.03 

Affiliate Section 9.03 

Agreement Preamble 

Alternative Debt Commitment Letter Section 6.15(b) 

Alternative Debt Financing Section 6.15(b) 

Announcement Section 6.09 

Antitrust Laws Section 6.03(e) 

Appraisal Shares Section 2.03(b) 

Audited Financial Statements Section 6.15(c) 

Bankruptcy and Equity Exception Section 3.02(A) 

Brookfield Section 1.07 

Brookfield Agreement Section 1.07 

Brookfield Termination Fee Section 1.07 

Burdensome Condition Section 6.03(g)(i) 

Business Day Section 9.03 

Capitalization Date Section 4.03(a) 

Certificate Section 2.01(c) 

Certificate of Merger Section 1.03 

CFIUS Section 9.03 

CFIUS Approval Section 9.03 

CFIUS Notice Section 9.03 

CFIUS Statute Section 9.03 

Closing Section 1.02 

Closing Date Section 1.02 

Code Section 9.03 

Commissioner of Competition Section 9.03 

Commitment Parties Section 3.07(A) 

Common Appraisal Shares Section 2.03(a) 

Communications Act Section 4.20(c) 

Company Preamble 

Company Adverse Recommendation Change Section 5.02(c)(i) 

Company Articles Section 4.01 

Company Benefit Plans Section 4.10(a) 

Company Board Section 9.03 

Company Board Recommendation Section 4.04(a) 

Company Capital Stock Section 4.03(a) 
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Company Collective Bargaining Agreement Section 9.03 

Company Common Shares Section 2.01 

Company Commonly Controlled Entity Section 4.10(a) 

Company Deferred Compensation Plan for Outside Directors Section 9.03 

Company Disclosure Letter Article IV 

Company FCC Consents Section 4.05(b)(i) 

Company Financial Advisors Section 4.18 

Company Leased Real Property Section 4.15(b)(i) 

Company Licenses Section 4.20(a) 

Company Local Consents Section 4.05(b)(i) 

Company Material Adverse Effect Section 9.03 

Company Non-Voting Preferred Shares Section 4.03(a) 

Company Notice of Recommendation Change Section 5.02(c)(i) 

Company Owned Real Property Section 4.15(a) 

Company Participant Section 4.10(a) 

Company Pension Plans Section 4.10(a) 

Company Permits Section 4.01 

Company Phantom Share Section 9.03 

Company PSC Consents Section 4.05(b)(i) 

Company PSU Section 9.03 

Company Real Property Section 4.15(b)(i) 

Company Regulations Section 4.01 

Company Regulatory Agreement Section 4.20(d) 

Company Related Parties Section 6.06(e) 

Company RSU Section 9.03 

Company SAR Section 9.03 

Company SEC Documents Section 4.06(a) 

Company Shareholder Approval Section 4.04(a) 

Company Shareholders Meeting Section 4.04(a) 

Company Stock Option Section 9.03 

Company Stock Plans Section 9.03 

Company Stock-Based Awards Section 9.03 

Company Subsidiaries Section 4.01 

Company Takeover Proposal Section 5.02(f) 

Company Termination Fee Section 6.06(b)(ii) 

Company Voting Debt Section 4.03(c)(i) 

Company Voting Preferred Shares Section 4.03(a) 

Competition Act Section 9.03 

Competition Act Compliance Section 9.03 

Compliant Section 9.03 

Confidentiality Agreement Section 6.02(i) 

Consent Section 3.03(b)(i) 

Continuing Employees Section 6.10(a) 

Contract Section 3.03(a) 

Copyleft License Terms Section 9.03 

Debt Commitment Letter Section 3.07(A) 

Debt Commitment Letters Section 3.07(A) 

Debt Financing Section 3.07(A) 

Debt Financing Parties Section 9.03 

Debt Financing Sources Section 9.03 

Debt Marketing Materials Section 6.15(c) 
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dollars Section 9.04 

Effective Time Section 1.03 

End Date Section 8.01(b)(i) 

Environmental Claim Section 9.03 

Environmental Laws Section 9.03 

Equity Financing Section 3.07(A) 

Equity Funding Letter Section 3.07(A) 

Equity Funding Letters Section 3.07(A) 

ERISA Section 9.03 

Exchange Act Section 3.03(b)(i) 

Exchange Fund Section 2.02(a) 

Excluded Shares Section 2.01(c) 

FCC Section 3.03(b)(i) 

FCC Applications Section 6.03(c)(i) 

FCC Consents Section 4.05(b)(i) 

FCC Rules Section 4.20(c) 

FCPA Section 4.22(a) 

Filed Company SEC Documents Article IV 

Financing Section 3.07(A) 

Financing Letters Section 3.07(A) 

Foreign Regulatory Agencies Section 3.03(b)(i) 

GAAP Section 4.06(b)(i) 

Government Official Section 4.22(a) 

Governmental Entity Section 3.03(b)(i) 

Governmental Filing Fees Section 9.03 

Guarantee Section 3.08 

Guarantor Recitals 

Hazardous Materials Section 9.03 

HSR Act Section 3.03(b)(i) 

Indebtedness Section 9.03 

Indemnified Person Section 6.05(a) 

Insurance Policy Section 4.21(a) 

Intellectual Property Section 9.03 

Intervening Event Section 9.03 

IRS Section 4.10(b) 

IT Assets Section 9.03 

Judgment Section 3.03(a) 

Knowledge Section 9.03 

Law Section 3.03(a) 

Legal Restraints Section 7.01(e) 

Letter of Transmittal Section 2.02(b) 

Liens Section 4.02(a) 

Local Consents Section 4.05(b)(i) 

Localities Section 3.03(b)(i) 

Marketing Period Section 9.03 

Material Contract Section 4.14(a)(xiv) 

Maximum Amount Section 6.05(c) 

Merger Section 1.01 

Merger Consideration Section 2.01(c) 

Merger Sub Preamble 

Merger Transactions Section 9.03 



 

 

AMERICAS 101948023   
 

MIP V Section 9.03 

New Plan Section 6.10(c)(i) 

OGCL Section 1.01 

Owned IP Section 4.16(c)(i) 

Parent Preamble 

Parent Board Section 9.03 

Parent Disclosure Letter Article III 

Parent FCC Consents Section 3.03(b)(i) 

Parent Local Consents Section 3.03(b)(i) 

Parent Material Adverse Effect Section 9.03 

Parent Permits Section 3.01 

Parent PSC Consents Section 3.03(b)(i) 

Parent Related Parties Section 6.06(e) 

Parent Termination Fee Section Section 6.06(c)  

Paying Agent Section 2.02(a) 

Payoff Letter Section 6.15(d) 

Permits Section 3.01 

Permitted Liens Section 9.03 

Person Section 9.03 

Preferred Appraisal Shares Section 2.03(b) 

Proprietary Software Section 9.03 

Proxy Statement Section 6.01(a) 

PSC Applications Section 6.03(c)(i) 

PSC Consents Section 4.05(b)(i) 

Real Property Leases Section 4.15(a) 

Redacted Fee Letter Section 9.03 

Release Section 9.03 

Remedial Action Section 9.03 

Remedy Actions Section 6.03(g)(i) 

Representatives Section 5.02(a) 

Required Financial Information Section 6.15(c) 

ring fencing Section 6.03(g)(iv) 

SEC Section 4.05(b)(i) 

Secretary of State Section 1.03 

Section 409A Section 6.04(b) 

Securities Act Section 4.05(b)(i) 

Selected Courts Section 9.08(b)(i) 

Software Section 9.03 

Solvent Section 3.09 

State Regulators Section 3.03(b)(i) 

Subsidiary Section 9.03 

Superior Company Proposal Section 5.02(f) 

Surviving Corporation Section 1.01 

Takeover Laws Section 4.04(b) 

Tax Return Section 9.03 

Taxes Section 9.03 

Team Telecom Agencies Section 9.03 

Transactions Section 9.03 

Unaudited Financial Statements Section 6.15(c) 

Unlicensed Activity Section 4.20(c) 

Unlicensed Subsidiary Section 4.20(c) 
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USAC Section 4.20(c) 

 



 

 

VERIFICATIONS 

 



STATE OF OHIO 

COUNTY OF HAMILTON 

VERIFICATION 

§ 
§ 
§ 

I, Christopher J. Wilson, state that I am Vice President and General Counsel of Cincinnati 

Bell Inc. and its subsidiary CBTS Technology Solutions LLC (the "Company"); that I am 

authorized to make this Verification on behalf of the Company; that the foregoing filing was 

prepared under my direction and supervision; and that the contents with respect to the Company 

are true and correct to the best of my knowledge, information, and belief. 

J. Wilson 
Title: Vice P sident and General Counsel 
Cincinnati Bell Inc. 
CBTS Technology Solutions LLC 

SWORN TO AND SUBSCRIBED before me on the :J5f.l day of~ ' 2020. 

(A,l{I,~ 
Notary Public 

My commission expires: /0 - I 't - c) OcJ3 

NY 






