ROBERT A. BENTLEY (0299)
Attorney for Plaintiff

50 West Broadway, #1000
Salt Lake City, UT" 84l0:
Telephone: (801) 328-9885

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH
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HI-COUNTRY HOMEOWNERS - :
ASBOCIATION, a Utagh Corporation, PLAINTIFF'S MEMORANDOM
. : OF POINTS AND AUTHORITIES
Plaintiff, ON DISPUTED LEGAL ISSUES
VS. : '
STEVEN MAXFIELD, RICHARD JAMES, : Case No. C84-5500

PAUL STROH and FRED KWIATKOWSEIL, Judge Timothy Hansen

Defendants.
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COMES NOW the plaintiff, by and through its attorney of record,
Robert A. Bentley, who pursuant to Court order submits this Memorandum
of Points and Authorities on Disputed Legal Issues.

FACTS

ﬁi—Country Estates, Phase I is a planned residential subdivlsidn

consisting of one hundred twenty (120) lots covering six hundred

sixty (860) acres in the rural unincorporated area of Salt Lake

County, near Riverton. ZThe subdivision created in Japuary of 1372

was intended to be an exelusive area preserving a "eountry™ living

life style and lots size was restrieted to five acre minimum. Entrance

to the subdivision is possible at only one point which is controlled
. COUIro. X

by an electronie security gate, one must know the combination which

is periodically changed in order to gain gceess. The over five miles

of interior roads are improved and paved but remain private having

never been dedicated to the eounty, There‘are.al§owmlyes_oﬁ_brxdle'

JZ;? gﬁi@iﬁ?ﬁ Lopy E?wuﬁf E

——

T )

7




T
AL

f.?‘?af w&w@y

pgths for horseback riding. The county provides no servieces to the

————

‘subdivision other than police and fire protection and so the homeowners '\

must cooperativelymaintain the roads, provide snow removal, maintain J
the fence and electronic gate, dispose of garbage and other refuse, _j

jnsurekﬁﬁ adequate water supply and Qelivery system, and pay for

legal fees incurred om projects of mutualhbenefit.
The plaintiff, Hi-Couﬁtry Estates Homeowner's Association; a
non-profit corporation, was created on May 17, 1973 by the filing
of Articles of Inco}poration and Byiaws, a copy of which are attached
hereto as Exhibits "AY and "B" respectively. The Restrietive Covenants
(Exhibit C) although dated April 6, 1373 were not recorded until fﬂz?
w

March 22, 1974. On or about September 25, 1979 the original developer Qg

v_.___-____._‘—-wi-‘"
deeded the roads and common areas to the plaintiff. A copy of that

deed is attached hereto as Exhibit "D%.
This dispute concerns the levy of annual assessments by the
plaintiff Association upon lot owners in the subject subdivisiocn,

Every February 28th, the Association holds its annual meeting at

whieh all lot owners, ashTembers, are eligible to attend, ;gﬁgk and g%}
vote. A line-item budget (a copy of the 1987 budget is attached
hereto as Exhibit "E" for illustration) is presented to the members

for ratification and apprdval of the required assessment to meet the
budgeted expenditureé. Prior to the filing of this aetion, the four
defendants, two of whom had previously served as directors of the
plaintiff Association, refused to pay their annual $115.00 assessments
(increased to $120,00 per year in 1988). The Association brought

suit in the Small Claims Division of the 7Tth Preeinet Justice Court

“for Salt Lake County, State of Utah, and prevailed in obtaining




judgments against the defendants from which they have subsequently

appealed to this Court, The four previously separate cases were

eonsolidated for ceonvenient consideration here and an Amended

meplaint, Answer and Counterelaim were subsequently filed.

By way of background to the following legal argu%éhts a quick
summary of the nature and purpose of homeowner's associations may
he helpful. The following'comes-fromrthe Wake Forest Law Review
12:915-97, Winter 1976.

~ « «» In initially considering the nature and

purpose of the association, one should bear in:
mind that both the condominium and homeowner's
association are mandatory. membership
associgtions., With the purchase of each unit
or lot, the new owner accepts the deed which is
subjeet to either a declaration of condominium
or a declaration of covenants, conditions and
restrietions. By his acceptance, the purchaser
gutomatically becomes g member of the association
created by the declaration and submits to the
authority of the assoeiation and te the
restrictions upon the use and enjoyment of the
property contained in the declaration. Because
each owner automatically becomes g member of the
association upon taking title and because the
association is empowered to levy and collect
agssessments, to make and enforce rules, and fto
permit or to deny certain uses of the property,
the assoceciation has the power, and in may cases
the obligation, to assert tremendous influence
on the bundle of rights normally enjoyed as a
co-concomitant part of the simple ownership of

property.
The association has two distinet roles, In
appreciation of both, it 1is necessary to

understand the questions of liability involved
in the development and administration of the
project. - First the association provides a
vehicle for individual owners to work together .
"as a privately owned and operated vehicle of
service to a specific community™, The other
essential ruie direectly relates to the
association regulatory power and upon analysis
of the assoeciations funetions, one ceclearly sees
the association as & quasi governmental entity
paralleling almost in every case the powers,
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duties, and responsibilities of a municipal
government . AsS a8 "mini-government®™ the
assoeiation provides fo 1is members, in almost
eyery ease utility services, road maintepance, .
street and area lighting, and refuse remoyal.
In many cases, it also provides seeurity services
and various forms of communication within the
community. There is, more over, clear analogy
to the municipal police and public safety
funetions. All of these funetions are financed
through assessments or taxes levied upon the
members of the community, with powers vested in
the board of direetors, eouneil of co-owners,
board of managers, or other similar body clearly
analogous to the governing body of a municipality
- + . (Emphasis added) Ibid at 9$17-18,

I. MEMBERSHIP IN THE PLAINTIFF'S HOMEOWNER'S ASSOCIATION IS
MANDATORY AND THE DEFENDANTS ARE LIABLE FOR ASSESSMENTS.

- Addressed under this point are the first five disputed issues
identified in Plaintiff's List of Faects and Legal Issues dated May
15, "1987 'and previously filed herein pursuant to Court Order.
Specifically: number one Is membership mandatory? naumber two; Are
plaintiff's estopped from denying they are members? number three;
Can homeowners resign from the association? number four: Does the
association have the power to levy assessments? and number five;
Can the sassociation éue lot owners for non-payment?

There is a scarcity of legal authority on the mandatory membership
issue nationwide and particularly in Utah; Most Courts, scholars
and commentators appear to take it for granted that mandatory
membership is inherent to the Very econcept of homeowner assceiations.
Iliustrative is ‘ b

~Condominium~ and Homeowner 's Association
PraetT’de: Community Association Law, ALI - ABA vt

. The first characteristiec that gives rise to

y

Committee on Professional Edugation, 1985 . . ‘ﬁéﬁf.é;%$*w“§§/

the unique roll of the assoeiation is its nature
as a mandatory membership association. Upon
taking title each property owner automatically

o
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becomes a member of the association and is subject
to the obllgatloQ§ of membership as set out in
the dg@&&@éﬁf W bsulives , rtules and regulations
and articles of inecorporation, idwdpplidcibtile,
Clearly individual cwners could not be compelled
to be aetive members of the association, but
just as elearly they can be compelled to comply
with the rules and regulations and to satisfy
their finanecial obligations to the association

. . . Ibid at.35,

The source of this mandatory ownership obligdtion is not an

presumed and illusory obligation but rather a real and binding

obligation g

theopesatdonpofuliaws The following

is mon-exelusive list of the various ways this obligations comes

into existence.

e A A 8 N Ar R AT N 1 i et b

(a) §Art1e1es of incorporat1on \

.......

,éccordingly, pursuant to state law, has Artieles of Incorporation

and Bylaws. Those Articles executed in January, 1972, pyed§égﬂ§§gi

ik et i e T

defendants acqu151tlon of the;r progerty by deed and stale.inrelevant

part of Article III, that the purpose of the assoeiation is to:

@& . . . provide for the maintenance, upkeep and
preservation of the streets, roads snd common

§uf iﬁiffi;”# areas within that certair track of property

desceribed as Hi-Country Estates, located in Salt ’éy
Lake County, State of Utah, Phase I, . . . this ,ﬁ’{
association is also formed to promote health, s

safety and welfare of the residencee within Hi-

Country Estates ., . .

The Articles further provide on page 3:

. . . every member or entity who is a record
owner of a fee or undivided fee interest in any
lot whieh is subjeet by covefiants or record by

assessment to the association, ineluding
purchasers under contract, shall be a member of
the association. . + . Membership shall be

appurtenant to and may not be separated from

I 3




ownership of any lot whieh is subject to
assessment by the association . . . (Emphasis
added)

Further the Articles specifically create the ability to levy and
enforce levy assessments. Artiele III, (B) dealing with the powers
of the association provide as follows:

. « « Fix, levy, collect and enforce payment by

any lawful means, -2ll eharges or assessments

pursuant to the terms of the Protective Covenants

as amended and as provided in the Bylaws adopted

by the association; to pay all expenses in

connection herewith and all offiece and other

exXpenses incident to the conduct of business of

the assoeiation, inecluding all licenses, taxes,

or gevernmental charges levied or imposed against

the property of the association . . .

%ﬁggggqggpig reading of the Artieles..indicate that the developer
elear ly and unequivably 1ntended and did in faet, ereate 2 homeowner's
assceiation in which"gﬁgggggg;gﬁgggwmgnﬂaigry for Hi-Country Estate,
Phase I lot owners.

The Bylaws of the association also referred to mandatory
membership and the ability of the association to levy assessments.
Artiele I, section 6 defines member as ". . . those persons entitled
to membership as provided in the Protective Covenants and Certificate

of Incorporation”. The Articles of Incorporation have already been

discussed gbove. hyi§ggc' 1c deflnltlon 15 1ncluded ulthe Protectlve )

ol

%ggenantsralthough they refer to “"owners of the heretofore deseribed

EFEL

property”. The definition of owner in Seetion 4 of the Bylaws is ™.

. thelrecord owner, whether one or more persons or entfties of the
fee simple title to any lot which is a part of the property, including
person or entities purchasing a lot under contract®™., Further in
Bection 2, the Bylaws impose 2 duty upon the Board of Direectors to fix

an amount of annual assessment against each lot, notify each owner




subjeect to the assessment and to bring a legal aetion against the
owner personally obligated to pay the assessment in the event of
non-payment., Artiele I! makes clear that:
"each member is obligated to pay the association
anntal and special assessments which dre secured
by a continuing lien against the property against
whieh the assessment is made. Any assessments
which are not paid when due are delinquent. .
. The associaticon may brisg a aetion at law
against the owner personally obligated to pay
the same or forelose the lien against the property
and interest, costs and reasonable attorney's
fees of any such aetion shall be added to the
amount of such assessment. No owner may walive
or otherwise esecape the liability for the
assessment provided for herein by non-use of the
eommon area roads or abandonment of his lot.,t
A subsequent amendment to the bylaws states that "each. grantee or
lot owner for himself, his assigns agrees to pay his annual pro rata
of the share of his cost to maintain the roads, common aress
grantee's assessment in this regard shall be paid promptly when the
same comes due as provided in the bylaws of the homeowner's association
and the grantee failure to pay promptly constitute a lien on the
owners premises and the same may be enforeed in equity or at law as
in the case of a lien foreclosure™,
Although the usual way to expedite the levy of assessments is
through separate covenants, nothing requires the cdvénmants to be in
a doecument specifically labeled as Protective Covenants. Indeed the

courts have found valid covenants in a variety of documents: In

warranty deeds, $t. Paul Title Ins. Corp., v. Bowen, 452 8o0.2d 482

{Alabama, 1884), lease agreements Moore v, MeCaleb, Ine., v, Gaines,

489 30.%d 491 (Mississippi, 19858), Condemnation Deerees, Commissioner

of Highways and Towns of Annawana v. U.S5. 653 Fed.2d 282 (C.A. I11,

1981), and Bylaws, Lovering v. Seabrook Island Property Owners




Association, 344 S.E. 862, 289 S.C. 77 affirmed as modified 352 S.E.
2d 702 (S.C. App. (1886)). '

In order to be binding the covenant must be real and run with

the land. This requires. the following eonditions be met:

(i) the covenant must touch or econcern tand;
(i1) theregpusdcbespedwitabody Safadhe between the
promisee and the promisor and (iii) there must
be anp intent that the grantor or grantee intended
to ecovenant to run with the land. Restatement
of Property §534.

In regards to the first requirement it is elear that the
obligations and duties contained in the Articles and Bylaws toueh
upon and concern the land. The Articles and Bylaws contain covenants
whichinvolvenegativeandpositivedutieswhichSubstantiallyaffects
the use and ownership of land. As to privity of estate, the coventor
must be shown to have some estate, title or interest in or position
of the subjeect propérty; this mutuality is required to make the
covenants run with the land, however, there need not be privity as

far as the party trying to enforece the covenants is concerned; a

mere beneficiary may enforce the covenants. Neponsit Property Owners

Association v. Emigrant Industrial Savings Bank, 278 New York 248,

15 N.E. 24 793 (1938). ThedendSuclearordivity, of estate in.outmcase

88.dhgumcovenantsithnythe - Artdelesand, Byl aws B

rom=whomsakl subsequent-.oropertyiowners. ook

original .developesrss
ke e

The final requirement that there be an intent that the

covenant run with the land may be shown from the language of the
deelaration creating the covenant and from surrounding eircumstances.

Nicholson v. 300 Broadway Reality Corp., 7 New York 2d 240, 154 N.E.

2d 832, (1959). As noted above the Artiecles effect every person who is

a "record owner of a fee or undivided fee interest in any lotv , |




membership shall be appurtenant to and may not bde separated from
ownership of land lot is subject to assessment by the association".

The parties clearly infended that the ecovenants in the Articles and

Bylaws run with the land.

Thus covenants cre

s SR

may be foundA1n Artlcles of Incor oraticn and Bylaws. Although :%/
R R e = RO - o )

and are d1scussed in P01nt It1 belowp1h regards to the arguments of

v

eollaieralwestoppel and res judicata.
Even if we assume, that the obligations created in the Articfes

and Bylaws are not covenants whieh run with the land, still they

ot ™ . I § .
ereate §§§T}ab1e servitudesgupon the property. "Even when a covenant

does not run with the land, equity will enforee the obligation by
an injunetion agaeinst breach, The burden of the covenant thus becomes

8 "equitable easement or servitude“ upon the land of the covenants.

LA

Privity between the parties is not required for an equitable servitude

gora i ey

to be enforeced. The real basis for the enforcement of} equ1table§

RETIE B

ﬁ'serv1tude§?1.uy
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herefrom, cannot«in goqﬂ;con&eiencewbewpﬁrmitted to

ipiadiedtdiah P9 e%io. Summary of Utah Real Property Law, volume

1, chapter 4, pg. 136. (Brigham Young University legal studies, 1978).
(b} Property Deeds.
This concept of mandatory membership have shown an evolution .

over time. In one of the earliest cases Rochelle Park v. Insinger,

138 Appellate Division 81, 122 N.Y.S. 556 (1910), wherein a subsequent

grantee of property whose deed was made subjeet to a covenant in the




original deed requiring membership in.a hémeowner's association was
held not to be liable for dues. The Court reasoned that the subject
dues were only made "subjeet" to the covenants and restrictions in
the original deed, but since they did not specifically contain those
covenants and restrictions in their reépective text, the Subsequent
grantees did not have proper notice, The Court found that.the
ecovenant requiring membership was personal to the original grantee,
who affirmatively agreed to join the association and the subsequent
grantees did not affirmatively agree to the covenants.
Subsequently the same Court in the landmark case of Lawrence

Park Reality Co., v. Crichton, 218 Appellsate Division 374, 218 N.Y.S.

278 (New York, 1926), held that a covenant in deeds requiring payment
by grantees for the maintenance and repairs for roads, roadways,
walks, sewers, drains, and street lights run with the land. The

Court distinguished its ruling from that in Rochelle Park on the

grounds that the covenant was enforceable in the grantor; and any
neglect in the maintenance and repairs would materially affect the
use and enjoyment of the general improvements; and the eovenants
materially touehed upon and concerned the property demised; and, in
general it would bé unjust and inegquitable to permit the defendant
te accept the benefits of the covenants without aceepting
responsibilities on his part. Perhaps the siminal case is Nesponit

Property Owners Association v. the Emigrant Industrial Savings Bank

{supra) in whieh it was held the covenants in deeds subjeecting
homeowners to annual charges for improvements, including roads,

parks, beach and sewers, which were maintained by homeowner's

- 10 -




‘gtructures, signs

association ran with the land 'and were .enforceable against the
defendant,‘which had forecldsadAoﬁ to the property
&i@MG{&gagggeﬁendant'e&ﬁeeesﬁ(@mggh .thesexception . of- defendant

Stroh)

dfthewassociation..by. reference- tosthe -

bl

Antbedes..of Incorporatiton. Coples~ol~thevdeeds:..for, ¢

_defendant

Ale attached.as .exhibits (Maxfield! ~dated " June23,.:1978, Exhibit

"R wiatkosk Ip-dated -August 267, 1975, Exhibit "G, and.James, dated
August. 21, 1972, exhibit "H").

(¢) .Common. Plan.

The developer in cartying out a unifo}m plan and development
for residential subdivision, may arrvange for the provision of serviees
to the subdivision or for the maintenance of facilities for the’
common use, and may bind the purcehasers of homes there to_?ay for

them. Wood v. McElvey, 296 So.2d 106 {(Florida, 1974).

The Artieles, Bylaws and Proteetive covenants relevant io this

COMMONERl81 . Threw

action clearly demonstrate.lthe ewlstencemok

PHigteetivesCovemants] logation,.provide

of livestoek and poultry, and deals with garbage dasposal water

supply and landscaping. An architectural committee is further created

—_

in order to creaste uniformity in design and construction.

"Developers satisfactorily esteblished a general plan or common
scheme to render restriction eovenants, requiring property owners
to pay monthly or annual fees for mazntenanee of subdivision common

area or amen1t1es was enforceable were the plat showing residential

lots and common aresa was duly filed and reported". Selected Lands




Corp., v. Speiech, 702 So.W.2d 197, supplefmented 709 So.W. 2d 1 (Texas,
1985). This common scheme and purpose is further illustrated by tﬁe
developer conveying all of the common areas including miles of
undedicated road to the homeowner's asscciation.

(e) Mutual Benefit.

Some Courts in fashioning the associations ability to enforée
ecovenants and levy assessments when faced with the laek of specifie
authority have forged the theory of implied covenants through mutusal—
benefits, In essence, ﬁuch like the common scheme theory, the Court
has found the inherent nature ¢f the homeowner's association by the
mutuél benefit it conferres upon its members, implies & restrictive
covenant, mandatory membership and the right to levy assessments.
"Were money raised by the homeowner's association lease of unfenced
land was spent on road maintenance, tather than on the maintenance
'of pastures and open spaces as required by protective covenants,
special assessment to replenish the pasture fund was not required
were expenditures on roads benefited that all individual iot owners,
and neither the subdivision as a whole nor any lot owner was damageq

thereby."™ Wilson v. Goldman, 699 P.2d 420 {(Colorada, App., 18985),

In like regard is Perry v. Bridge Town Community Assoceiation, Inec.,

which provided "requirement of assessment for reasonable maintenance
of common property was within contemplation of covenant of homeowner's
association and there was an impliéd covenant for such an assessment
by necessity, 486 So.2d 1230 (Mississippi, 1986).

Sueh a theory has application to the instant faets. As noted
above, the homeowner's association is charged with a wide range of

duties including the maintenance of roads, snow removal, refuse and

S~ 192 -
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garbage disposal, eleetronlc_gate malntenance and other duties.

Wi
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These services cannot be reasonable provided by the individual
[

homeowners. In the cases of roads alone, individual property owners
may have to drive over several miles of homeowners's assoeciation

roads to reaceh their individual units, County garbage removal is
B iy
also not available, and only one entity can reasonable be in charge

ey

of the malntalning and changing the combination on the security gate.
For all of the services provided for by the association (others
enumerated in the association budget at Exhibit "E"), the individual
homeowners are only now assessed $120.00 per year. The great scope
of the services rendered and the minoer amount of the assessment
indicates the ereation of a construetive trust with anrimplied
covengnt due to the mutual benefit ineurred,

(e) Suecessor in Interest,

It is important to keep iﬁ mind that the plaintifi assoclation
is the successor in interest to the original developer/ Pantor The

TR R R

original developer at one time had possession of the whole of the

property, ineluding the common areas roads, bridal paths, et cetera,
which were designated on the subdivision plat. After conveying
specified certain lots, the developers conveyed to the homecwner's
association all of the common.areas and the plaintiff association
thus became the successor in interest to the original developer. AS
suech the plaintiff association was entitled to certain benefits suech
as the right to restriet, regulate and Ilmlt the use of the comnon

et il SBaTE Mool R
areas but to also inecurred certain obllgatlons such as the tax burden

Eechd
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on the common areas. BaSDRGILAe -1t e




Lepnesemtative samplerod a taxe gesessment P commBEEreasdseattached

hepeto. Exhidbit 1", This obligation entifles the plaintiff to

enforece assessments against lot owners to recover the reasonable

St A

costs of marntaan1ng the common areas &?f'ls approprlate forh

&’-‘;ﬂ;"; Sy

successor in interest to the grantor ““as the party with the duty of

saying Fent eatronai'Iand

NBRARE

a lot owner"™, Bessemer v, Gersten 381 So.2d 1344 (Florida, 1980).

¥ enforee the covenant against

Finally, plaintiff allege that defendant not only cannot resign
from membership in the association, they should be estopped from
glleging that they are not members. If membership is mandatory, it
stands to reason that the defendants cannot resign. Membership and
assessment liability is tied to lot ownership. _The only way e”member
can voluntarilf resign is by selling nis lot. The Bylaws, as cited
glone, make it eclear thst mere non use of services is not a defense
to liability for the assessment. Even if defendants can resign,
they would still be liable for all assesments incurred up to the time
of their resignations, which would render them still liable for the
amounts sued upon herein.

"Under the doctrine of estoppel in pais one may be his aets or
econduct away from Court prevent himself from denying in Court the

effeet or result of those asets., Grover v. Garn, 464 P,2d 595, 23

Ut 2d441 (Utah, 1970). Each df the. wd%£§, ants, for _years have

o o e BT

represented that they are members of the asocxatl

rn, they attended

e TR som et

meetxngs voted and pald assessments. Defendants Maxfleld and James
i : : A

have even served as Dlrectors of the association. By their actions

b s i GA

and conduet they induced the association to ineur expenses and

liabilities based on their votes and claims to memebership. The




defendants having engaged in a pattern of membership for years,
should now be prevented'from disavowing the only logical conciusion
from their conduct i.e,, that they are members and thus liable for
assessments.
IT. PLAINTIFFS CAN RECOVER ON A THEORY OF RESTITUTION IN QUASI~
CONTRACT.
Addressed under this point are disputed legal issues number

six; Can plaintiff charge lot owners for services under the theary

R
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uantum meru1t7 and number seven; If plaintiff proceeds under

N

the theory of quantum 'meruit must there be a showing of the exact
value of the services rendered for each individual?

The Restatement of Restitution, Section 1-sets out the premises:

P
i

aaaaa

"a person who has been %qustly enrlcheé*at the expense of another

S

fs required to make restxtutxon to another“ The Utah Supreme Court

has specifically adopted this prineiple in Harline v. Daines, 5862

P.2d 1120 (Utah, 1977). In a2 later case, the Court observed that

"unjust enrichment occurs whenever a person has and retains money
i

or benefits whieh justly and equ1tab1y belong to another". L & A

Drywall,v. Whitmore Construction Co- 608 P. 2d 626 (6305 {Utah,

1980}. (Finding on the facts of the case there was no showing of
unjust enriehment),

The Utah Supreme Court has indicated that restitution is
apprbbriate for M"the oprovision of property or services in
cireumstances of exigehcy, for benefits whieh the recipient has
requested or hasracquiesced in their benefits, creates an implied

contract to pay their reascnable cost. General Leasing Company v.

Manivest Corp., 667 P.2d 596 (Uteh, 1683). 1In fact recovery may be

- 15 -




had for both implied in fact contraets and implied in law (or quasi
contracts). The implied in fact contraet exists where the conduet
of the parties bears evidence a contract although no express agreement

is reached. For example see Quality Performance v, Yoho Automotive,

Ine., 609 P.2d 1340, (Utah, 1980)". Quasi-contraets exist only were
there is no contraet express or implied. In aetions involving
services rendered the action lays in quantum meruit. The Court will
award the market value of the services irrespective of its value to
the defendant. Restatement of Restitution §152. See generally,

County of Champaign v. Hanks, 41 IL. App 3d 679, 353 N.E. 2d 405 (1976).

The Utah Courts have set o¢ut the speecifie elements whieh must

be established in order to entitle someone to reecovery in unjust

enrichment. Those elements are: (1) Agbenéfdt=cognTerte

-
i

Lerson.by.anothér| (2) appreciation or knowledge by the conferee of

the benefit, and (3) tHegggcep an

reonferee O

i ances asgto.make. itginequitable for

the benefit under such,

the--conferee to retain.the benefiituwithoufpeyment for—itsk vakues

Berrett v. Stevens, 690 P.2d 553 (Utah, 1984).

Those elements are elearly applicable to our faets., Plaintiffs

conferred a signifieant benefit upon the defendants. Plaintiffs

maintain the electrical.seeurdtyszgate..and. not.ifiedsthesowndrs of

TR

changes in the access code providing security for the homeowners and

enhanced- property values. Blgintdffamadntains. andwimprovessnisles

of private road providing costly snow removal in the winter. Plaintiff

providesigarbageand.refuse removal, Jtinisuengaged in_negotiation

et en 5upp i,

e and- adegus:

and is engaged-in-a-broad range.of activities tezpromote the health,

- 16 -




safety and welfare of residents within Hi-Country Estates as directed
by the Articles of Incorporation. Defendants. ate::aware. ofs the
benefits quyi&gﬁ_fq; they use the gates and roads- daily and get

benefits from thelr. maintenance. It is inequitable for defendants

;?"}* Foeodd
to retain benefits for the use of the roads, access to garbage

disposal and legal representation on issues of common interest without
paying for their value.
Each of the defendants in prior affidavits have indicated that

they do not desire any of the services offered by the association.

That position is convient but is mere subterfuge. The defendants(77
@gﬁ&gcgﬁgggm&ke&menffﬁﬁ*tﬁﬁfﬁ%ﬁEﬁ”%bﬂfTﬁue@#oﬁusahthewpnix&te;n&&ds'd?::f
owned by the association to reach their respeetive properties. It f

is easy to look at services provided by government or associations

and rejeet those that have little meaning to you as an individual.

Many might chose to not have their taxes support national defense

or social programs that they do not support or utiligze, however, the
essence of cifizenship and membership in an assoeiation is that the
individual is liable for the expenses which benefit the majority.

As noted in the fact statement gquoting the Wake Forest Lavaeview,

a homeowner's assoeiétion provide a quasi-governmental function
paralleling imn almost every case the powers, dufies, and
responsibilities of a municipal government. All of these functions

are financed through assessments or taxes levied upon the members

of the community with powers vested in the board of direetors a body
clearly analogous to the governing body of the municipality.

If there were no homeowner's association and the subdivision

was within an incorporated area the services provided by the plaintiff




would be assumed and discharged by a municipality. It is diffieult
to believe that in such & case the defendants would retain the
advantages of exclusivitj of their present development or that they
would receive the same‘services for the extremely small amount the
homeowner's association charges them. |

in providing the services mandated by the Articlés, Bylaws and
Proteetive Convenants, plaintiff has to be prepared to make them

1mpract1cle in providing

availablas to all property owners. ?It is

services such as gate aecess road malntenance and Snow removal to
}g“‘ o "@. T RN TN, ﬁ
carve out and exclude eertain non partlcxpat1ng lot owners.

%

Defendants _have access to all services and mere. fact that they opt

;‘___,__M. ez et

to perform eertain seryvices, such as garbage removal, themselves,
does not excuse them-from the uniform levy. Ir fact the specific type
of service - garbag

W P
residents who desired tc perform the serviee themselves and the

megal - has been litigated elsewhere between

municipality charged with providing it. The Missiouri Supreme Court

in Craig v. City of Macon, 543 S.W.2d 772 (1978), held that although-

the city resident did not avail himself to the ecity provided garbage
removal he nonetheless would be liable for the uniform cost of the
service. The Court reasoned that the City was providing the service
to all residents and that the resident even if he did not utilize
the service received benefit of enhance proprety value and greater
health and safety due to the reﬁiygiméf garbage and refuse. "The
public health is menaced and endangered by the aggrevation of filth
and refuse of the entire distriet, and is not limited to acecumulation

thereof upon or about each separate lot or traet of ground loecated

therein. The same result requiring mandatory payment of waste




disposal charges has been reached in other jurisdiétions“. (eitations
omitted) Ibid at 775. 1In like regard are cases holding that one
is liable for uniform school levies despite the faet that ones
‘children attend private schools or that one does not have any children
in the publie school system.

In determining the value of the services rendered the appropriate
measure is the market value of the services, rather than its partiecular

value to the defendant. Utah Remedies Guide, Donald N. Zellmen,

editor, University of College of Law, 1985 pg. 408. See also County

of Champaign v. Hanks, 41 I1l App. 3d 679 353 N.E. 2d 405 (1976).

In homeowner's association cases it would be difficult to make a
showing that the exaect value of eaceh serviece rendered for each
individual due to the the vast number of variables involved. For
example, those living farthest from the entrance éate get a greater
benefit from the existence and maintenance of the private roads then
.&n individual living right next to the gate since they travel greater
distances upon them. The reasonable value of the services ecan 53
demonstrated most equitably by taking the total of all approved
budget amounts and dividing that number by the numﬁer of occupied
residences, Of course, as & corollary the association should be
prepared to demonstrate that the.ﬁudgetary proecess is fair, equitable
and democratic.
ITT. PLAINTIFF'S CLAIMS ARE NOT BARRED BY THE EQUITABLE DOCTRINES
OF RES JUDICATA OR COLLATERAL ESTOPPEL,
This point discusses legal issues number eight; the defense res
judicata and number nine; collateral estoppel. Defendant's Answer

raised each as separate affirmative defense to plaintiff’s eclaims.




In order to determine which, or if either, of these doetrines is to
be properly applied, one must foeus on whether the seecond claim,
demand or cause of action claimed to be barred is different from its
alleged predecessor:

In order for res judicata to apply both suits
must irvolve the same parties or their privies
and also the same cause of aetion; and if it
applies, it preeludes the relitigation of all
issunes that could have been litigated as well
as those that were litigated in the prior aetion

- . -

Collateral estoppel on the other hand rises from
a different cause of action and prevents parties
or their privies from relitigating facts and
issues in a second suit that were fulily litigated
in & prior different cause of aection BSearle

Brothers v. Searle, Utah 588 P.2d 689, 5§90
{1978)(citations omitted).

"Thus it is important to recognize that although the doctrine
of res judicata and collateral estoppel are closely related, they
are usually mutually exélusive. Where the elaim, demand, or cause
of action are the same in both cases, res judicata applies. But were
the elaim, demand, or cguse of action is different in the two cases,

then collateral estoppel is applicabie. "Sehaer v, State by ang

through Utah Department, Utah, 657 P.2d 1337, 1340 (1983). The

defendants have plead both defenses and should be forced to elect
one rather than foreing opposing counsel and the Court to differentiate
their defense.

Defendants ﬁléims are based upon‘a prior proceeding, James et

al., v. Davies et al., filed in November of 1981 in the Third Distriet

Court of Salt Lake County, State of Utah, Civil No. C81-8360 and
assigned to Judge Daniels. Copies of the relevant pleadings are

attached hereto as exhibits, the Second Amended Complaint as Exhibit
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"d*, the Answer and Counterclaim as Exhibit "K", and Findings of
Faet and Conclusions of Law as Exhibit "L"™, the Judgment as Exhibit
“M" and the Transcript of Ruling as Exhibit "N,

A review of the Complaint in that action reveals that it does
not eoncern the same cause of action as the instant case. James v.
Davies concerned alleged irregularities in the election of certain
directors, and the enforecement of land use restrictions ia the
Protective Covenants. Although there was no issues raised by the
pleadings as to homeowner's assessments, the Court looked to the

emended covenants as a source of mandatory membership as that was one

of its provision§ but mandatory membership was not an issue in that

¥

litigation, #maaddidifin that action

are not cited or relied upon here. .J s seilbied

EiEIEE

uggmgmeme&maweﬂﬁwﬁxgﬁesgly_fogﬁdzto be valid, The only way res
judicata could apply to this action would be if the Court stretehed
the requirement that the prior action involved the same issues that

"eould or should have been raised therein®, Krofcheek v. Downy State

Bank, 580 P.2d 243 (Uteh, 1978), Wheadon v. Pierson, 14 Utah 2d 45,

376 P.2d 946 (1962). Res judicata was never intended to play "what
could have been" but rather what did occur. At the time Davies case
was filed in 1981, none of the defendants were delinquent in their
homeowner's assessments. It wouldnot have been possible for plaintiff
toraise this issue nor had any individual against whom the association
had levied assessments in 1981 or previously raise this particular
Issue. Without the opportunity for the issue to come before the

Court, res judicata could not apply.




_-.{
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In regards to the collateral estoppel "a prior decision may be

used against the party to precilude further litigation of the issue

by him only when four questions are answered in the afflrmatlve‘&

;(1) was the issue decided in the prior ajudication identical with
the one presented in the aetion in question?, {(2) Was there a final
judgment on the merits?, (3) Was the party against whom the plea
is asserted a party or in privity with the party in the prior
adjucation and (4) Was the issue in the first ease completely, fully

and fairly litigated? White Pine Ranchs v. QOsguthorpe, 731 P.24

1076 (Utah, 1988).

ﬁ;ﬁt&m S

The first requirement; that the issue dececided in the prior
adjueation be identieal with the one presented in the aetion‘in
question, is not met here. As argued above with regards to res
jﬁdicata, the issue in the prior adjucation was not the ability of
the association to levy assessments and sue to ecolleet them, but
rather procedural matters in regards to the elections of directors
and the use of the Protective Covenants by the association rather
than individual lot owners to enforce alleged violations. The issues
are not even remotely similar to those presented herein. 'The only
area of convergence between both actjions is that the five parties
herein where numbered among the 49 in the prior aection. Howevér,
even if one is assumes that there was some similarity between the
issues sufficient t§ satisfy the first requirement, the fourth
requirement that the issues in the first case be completely, fully
and fairly litigated cannot be satisfied.

Judge Daniels in his oral ruling (Exhibit "N") recognized that

the association 'continued as a viable enity and e¢ould take aetion

Fl




outside the Protective Covenants tc ecolleet for its services rendered
to the lot owners. His suggestion that the homeowners preclude
nonpayers from using the roads is not practiéal or equitable but
does indicate that the issue of the mandatory nature of assessment
was not adresséd or completely and fully litigated. Since the issue
of assesments weas not before the Court it could not rule on that
issue. For this reason the doetrine of collateral estoppel should
nof apply.
SUMMARY

The very purpose and nature of homecowner's associations is to
require mandatory membership and the ability to levy assessments.
A homeownér's gssociation would not be c¢reated unless it could
reasonable expeet to levy assessments against all lot owners. A
voluntary association would laek the means to generate adequate and
consistent funds to meet common needs and would result in chaos and
anarchy., Membership in the szssociation insofar as its subieets one
to levies for reasonable and uniform assessments is required by the
Articles of Incorporation, the Bylaws, property deeds, the common
plan, implied/mutual benefits and plaintiff's role as suceessor in
interest to the original grantor,

Even should plaintiff fail in its attempts to have a basis at
lawto colleet the assessments, it canstill recover against defendants
in equity on the theory of quatum meruit, recognizing that the
equitable recovery may, and probable would be more than the uniform

—
assessments, since the market value of the service may exceed the

cost of the . service to the association due to the economies it ean

obtain by reason of its greater size and economy of operation.

- 923 -




Finally, although some of the parties to this aetion have been
invelved in other litigations involving the property and the
association there is not a sufficient identity of issues between the
aetions to justify the imposition of the doctrine of res judicata
or collateral estoppel.

DATED this “2/J74 day of August, 1987.

ROBERT A. BENTLEY A
Attorney for Plaintiff

CERTIFICATE OF HAND DELIVERY

I hereby certify that I hand delivered 2 true and correect copy
of the foregoing Plaintiff's Memorandum of Points and Authorities to
R. Clark Arnold, PARSON AND CROWTHER, 455 South 300 East, Salt Lake

City, UT 84111 on this £¢o day of August, 1987.

égaéﬁaﬂf‘ B o P,
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CERTIFICATE OF INCORPORATION

or

HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION

MHOW ALL MEH BY TUESE PRESENTS;
1, CHARLES E. LEWTON, actiag as the mcurpurdlur of & corpuri-

Coent wender the Ulzh act goverpisg the formation of non-prolit corpuratiens,

do hereby adapt the fullewing Certificate ol lncorporation ler such corjmr-

wlbagsns l
i
!
FIRST: The name of this Corporation is Hi-Country Kstales tlote- :
ewhers assgeiatien, hereaflee callied the MAssocialion ™
SECOND: The term of existence of Lhis Assuciated will be purpuetual, .
THILD: This Association is not arganized for preuniury profit ur
guin Lo the members thereol, and the specific purpuses fur which i is
i
srined are tu proevide for manlenance, upheep wnd preservation of the i

wlreeis, roantds ond cominon ares within that gertisin tract ol propesty desoribe
FOFL Y 53

Hi-Country Estates, locxtled 1 Sall Lake Dueniy,
Siale of Wlah, hase 1,

et wlog (o e dude sddilions] phases of i-Country Fetates and e home -
owners lucated within such additional subdivisions as inay bt mutaliy bene-
sweanl fur the members hereaf and the homeownurs of the adjoining sub-
divisions. ‘This Asscoialion is alsu furmed o promute ihe health, salery
and welfnre of the reswdents within Ho-Country Estates and say addiions
thereto a8 may hervalivr be brougiht withia the jurisdiction of this Assaatiun
[or ihs purpose Lo:

(n] Exercise all of the powers and provilegss and to pe rivrn
ali of the duti-:'s and wbligations of the Association as sct forth in that cer-

Eveguryrr E. Dany

ATTORHEY AT LAW

FEQ LAST CCRIDCH STHLAY
et &)
HIDVALE, UITAH 8404l

- EXHIBITA

-~




iain Proiut.:live Cu‘venams Iur: Hi-COﬂnlry Eslal..us. localed in Sall Lake
Counly, State of Utah, Phase 1, as amc;ndud, which is applicable lo the
propuerty, and as the snmlulmay be amended [rom time te Ume ag therein
prdvidud;

{b) Fix, levy, colleet and enfurce paymuent by aay tawiul
nicans, all charges or assessiments pursuant to the terms of the Protee-
tive Covenaats, as amended, and as provided in the By-Laws adopted by
thu Associalion: to pay all expenses in connuction theruwith and alt office
und olher expenses incident 16 the conduct of the business of the Assucia.
tion, including all lievnsus, taxes or goveramenta) charges levicd or im-
psed aguinst the property of the Assu(:ia!ion-;

¥
(] }unirc by gift, purchase vr otherwise awn, hold, im-
: .

pruve, build upon, operale, maintain, canvey, sell, fease, transfer, de-
dicate fur public use or vtherwise dispose of roal or personal properely i
Cummettiog with the atiwrs of the Assaciation,

(4} Borrew monaey, and with the jesem of two-thirds of the
miembers mortgage, pledge, deed in trust or hypothecate any or all of s
. tenl ur persenal property as s\-uurily‘l’or maney borrowed or debls acurraed;

{¢} Dedicate, scll or transfer ull ur aoy part of the dunnnun
arca or road systein v any public ageacy, aulthorily, o ulility fur suai
purposes and subject lo such conditiuns as may be agreed to by the mem-
bers;

{() .Parlicipate in mergers and consolidations with ather non-
prafil corporations organized for the sdme purposces or annex additional
ruesidential pruperty, road systems and commen acei, [or any canliguous
Arcas;

(¢) Have and lo exercise any and all powers, rights and
privileges which a covpuration organized undcx: the Noa-Profit Corporation

Law of the State of Utah may now of hercaller have or exercise;

th) The Asscciation shall have no-capital stock and no divi-

T AN e e

A AT

-
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dends or other pecuniary profits

or director of the Association as suchi
1
{i) The Associalion has no power to carry on propagaada

altempt Lo influc;'\r:r: tegislation, or take part if\ﬁ p.:.lliti-:al campaign.
Every purson or untity whe is a record owner of a fec or uadivided

fre lolervuestin any Lot which is subject by covenanls or record to assess-

muent by the Associalion, including purchasers under contraet, shall be a

raember of the Assaciation, The [ercgoing is not intended e include per-

sons or enlitics whe hold an iaterest merely as security for the perflormance

of an obligation, such as Mortgagees. Membership shall be appurienant to

and may nol be separated from ownership of any lot which Is subject 1o assess-

%
' i
ment by the Assuciatian.

Members shall be entitied 0 one vele for cach Lot ewned, A-Lot

shail

mrean any Lol as platted and/or divided as-provided iathe protective
covenaats, Whuenauore than one purson holds @a lalerest in any Lot, all
such pursons shall be members,” The .votu for such Lot shall be exercived
as they among thenisalves determine, but in no event shall more than one
Vot buA cast with respect te any Lot,

The affairs of this Assoclution shall be mannged by 2 Board of three

Direciors, who aced nol be mambers of the Association, The snumber of

Dizectors may be changed by ameadment of the By-Laws of the Association.
Tne nzines and addresses of the persons who are Lo act in the capacily of
Directors until the selection of their successors are:

Nanse Addrass -
RAALLELLS EnEIena

Chuarles ¥, Lawioa P, 0. Box 1901
Jacksen, Wyoming

Keith Spencer Casper, Wyoming

Tony Mascaro ‘4505 West 12600 Sourh
Riverton, Ulah

.3
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it

'

At the first annual meeling the members shall ¢lecl three Directors

for a term of one yuar, and at each arnuzl meeting thereafler the members

ar e shall wleet the number of Directors provided in the By-l.aws for a term of

ane yuar,

—_— .
The Association may be dissolved with the assenl given in wriling and
signed by not less than iwo-thirds of all members; pruvided, howavct-, Ahat
the 5§5cis must then be dedicated Lo an app'ropria.te public agency to be used
B tor purposes similar 1¢ those for which Lhi; Association was created, or ia
Ty th event thal such dedication is refused acceptance, such assuets shall be
1 . N - )
prantud, conveyed and a':ssign_ed to a non-prolit corporation, association,
Lrust ar other vrganizaiion (o be devoted lo such similac pur[?osus.
The address of Lthis Assogiation's regisicyrud offscyu in (he Siatg of
diabis OO0 Hox L4, Riverton, Utal, anad the name of s regissered ageat
aml his address o5, Everelt £, Dahl, Alurney at Lew, 760 East Center Strewt,

.. Mudvale, Ul 84047,

o

Amueadment of this Certificnte shall require the asseat ol seventy-

five percent of the entise mentbership,

M r
The pame and addross of the Incorporator is: Charles E. luewion,
1. Q. Box 1901, Jackson, Wysming.-

. .
IN W3 NESS WHEREOGF, I bave hurcunto sel my hand this SO

day of Jansary, 1972,

Charles E. Lawlon

CWTATE OF UTAH )
I%E,
Counly of Salt Lake)
sﬁl '
I hereby cortify that on the 30 day of Jununry, 197Z, CHARLES

E. LEWTON, personally appeared before me, who being by me [irst duly '

sworn, dectared that he is the parson who signed the forcgoing docurnent

. ag incorporator, and that the slatements therein contained arc true,
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"WITNESS my hand and notarial seal the day and year last above

wrillen,

. : ra 4
; ' : ,qu—mam

NOTARY PUBLIC

My comunission espires: Residing at:

gil%ﬁff 5 1573 My Lo, IEl
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Loc;ginu

The neme of the Association Ls Hi-Councry Estates Homeowners Aysociation,
hereinafrer roferred to as the "Association." The principsal office of tha Assvciution
.#hall be located at 13300 Sourh 7370 West, Salt Lake Chty, Uksh, but meetings of mewbers

and direcrors may be held at such places wichin or without the Stace of Utah, as may be
designated by the Board of Dizectors.

. ARTICLE II
‘o . bBefinitions

..

Section 1. “Assoclution” shall mean
Assoclation, its suecessors and assigns.

3

and refer to Mi-Country Estates Houmeownars

Seetion 2, "Properties” shall mean and refer Ea thue
known as UL-Gountry Estates, locaced in Salc Lake County,

such additions therero as may heteafter be brought within
Aasggia;ian.

curtaln real property
Scace of Utah, Phase 1, and
the jurisdiction of the

*'  Sectign 3, “Common Areat
for the common use and the enjoymente
and the comton arsas used for mail de

shall mean all real property owned by the association
of the Owners, te include the rosd and screec ByStem,
livery, garbage collection aad school bus plekup,

Section 4. vOwner" shall mean and refe
mOTE persony or entlties, of tha fea si
Propercy, including persons or eatitisg
those having such lacerese mergly as syc

1 to the record owner, whetler ope or
mple title to any lot which 1s a part of tha
purchaslng a lot under contraclk, but excluding
urley for che performance of an obligatioa,

Seatfon 5. 'Protectiva Covenants" ghall mean and vefor to che Declaration of
Protective Covenants applicablie ta the Proparty, as the vama muay Le amanded from pime
to cime,

Section 8. ‘*Membur? shall mean and refer to thase persons enticled to member-
ship as provided in th

e Protective Covenants, Certificate of liicorporacion, und chese
By-Laws. .

ARTICLE IIX
MEETING OF MEMBERS

Sectfon 1. ANNUAL MEETINGS.
held within one year from the date of in
subsequent regular annual meefing of the
same month of each year chersafter,
anaual meeting of the members is a 1
houz on the first day followfng whic

The firsc annual meeting of the members ahall be
cotporation of the Associacion, and each
members shall be held on the game day of the

ac the hour of 8:00 o'clock P.M. 1I1f the day For the
egal holiday, the meeting will be held at the same

h is not « legal holiday.

" Section 2. SPECYAL MEETINCS. Spegilal meetinga of the wembers mey be called ar <
any time by che Presidenc or bty the Board

of Directors, or upan written request by aok
iess thaa one~fourth of the members, .

Secrion 3. NOTICE OF MEETINGS. Hritten notice of each meeting of che members
shall be given by, or at the direcrion of

+ the Secretary or person authorized to cail the
aeeting, by mailing a copy of auch notice

; v Postage prepald, at least fifrteen days before
such meeting o each member enfitled te vote therear, addressed to the member's address

lasc appearing on the booka of the Assoclacion or supplied by such member to the Asuoziation

for the purpese of notice, Such notice shall speclfy the place, day and hour of the meat-
ing, and, in the case of a special meetdng the purpose of cthe meeging,

. Secciva 4. QUORUM. The presence abt the meecin
in parson or by proxy, aone-tenth of the votes shall constitute a guorum for uny acctfon
except 45 ocherwise provided in che Certificate of Incorporation or rhese By-Lawe., If,
however, such quorum shall aac be preseat or yeprescnted at any meering, the members

g of members entiried to cast,

. Section 5, PROXIES. - AL all meetings of members, each membar DAy vote in persen
at by praxy. All proxies shall he in writing and filed with the Secretary. Every proxy
shal) be revocable and shall dutomatically cease upon <onveyance by the mewmber of his lat,
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DELing ). MONEE. " The af Ealys od
:trno Btrnunora. vho asmi ot bs smembera ol ‘tha Asso:t:cieu.

Sectlon 2. TERM oF OFFICE. Bach Director shall serve & GLhree-year term, nona
of which shall be concurrent. This was enacted so that ana Directer would be elacted euch
yasr at the Annual Meuting, replacing tha cutgolng Director whost term haas axplred, ss

was eatablished by amandment as voted on by the members {n the Aunual Meacing held
October 23, 1975,

Section 3. REMOVAL, Any Director may be removed from the Board, with or
without cauae, by & majnrity vote of the members of che Assoclstion, In the event of |
deach, reaignation or removal of a Director, his successor shall be elected by the
remaining menbern of tha Board and shall sarve for the wnexpired tarm of his predecessor.

Succion 4. COMPENSATION. No Direcror shall recelive compenszation for any servied
he may rendsr to the Aswoclation. However, any [lrector may be reimbursad far his agtual
expensss incurred ia the pecformance of hias ducles.

Section 5, ACTION TAKEN WITHOUT A MEETING. The Dirvectoracshall have che tight

" to take any actlion in tha absence of a maating which they could take at any meeting by

obtaining the written approval ¢f sll cthe Directors. ARy accien so approved shall have
the same effact as though taken at & mascing of the Diraccors.

ARTICLE ¥
Homination and Election of Directors

Section 1, NOHIMATION. %Nomlnation for election to the Bosrd of Direccors
ahall be mede by a Nominatlny Comslftes, Nominatlons way alve b made from che floor
ag the annual meeffng. Tha Hominating Committsa shall cousish of*s Chalzman, who whall
b4 a member of the Board Of Direetots, and two or wmora wwmbers of che Association. The
NHoaloaclng Cowmittes ahiall be dppolntud by che Joard of Directors prior co esch aanual
meeting of the members, to sarve £row the ¢loss of such annual meeticy until the clese of
the next sanual meeting and soch appointumunt shall be annousced at each annual wmeecing.
The Nominating Committes shall maka ag many nomineclone for the Board of Directors aua it
shall, in lts dlscrecion deteramine, but oot lase than uhy ausber of vacuancize that are to
be £illed. Such nominsctionas may be made from among mewberz or non-members.

Sectian 2, ELECTION Election to the Board of Directors shall be by sgcret
wecitten ballot. Ac such elecrion the members or thely proxies may caar, in respect ro
each vacancy, a4z many votes a# they are antitled co exercise under the provisiona of the
Declarntion. The peraona receiving the largast number of votes shall be elected.
Cumulative voting {s not permitced.

ARTICLE VI
) Meetings of Directors

Section 1. REGULAR MEETINGS. Regular meetings of the Board of Directors aball
be held monthly witheut notice, at such place and hour as may ba fixed from time to Cime
by resolution ¢f the Board. Should said meeting fall upon a legal holidey, than thac
meecing shell be held at the sume time on the next day which is not a legal holiday.

Seccion 2. SPECIAL MEETINGS, Specisl weetings of the Board of Directors shall
be held when called by che President of the Assoclation, or by any two airac:ora after no
less than three days notice to each Director.

Secrion 3. QUORUM. A majority of the nuaber of Direccors shall constiruge
a quorum for thz transaction of business. Every sact or decision done or made by a
majority of tha Directore presest at a duly held meetlng at which a quorum L{s present
shall be regarded as the sct of the RBoard,

ARTICLE VI
Powers snd Duties of the Board of Directors

Section 1, POWERS. The Board of Directors shall have power to;

{a) .Adopt znd publish rules and regulations'governing the use of roads,
streets, common mrea and facilfries, and the personal conduct of the members and their
guests thereon, and to sstablish penalties for the infractiom Chereof ;

{b) 'Suspend tha voting rights and right to use of the recrestional facllirias o:
& membey during any perfod in which such members shall be in defauwlr in the paymenc of any
zascsament levied by the Asuociscion. Such rights may also be suspended after notice and

hearing, for a pericd not co axceed sixty days for infraction of published rules and
regulacions;
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?1¢v¢u luch ua-bcr ahall bc abwent from thrae consecutive regular meecinga of the Boaxd
'ol llrnc:ar:,

{¢} Employ & manager, da independent conkractor, ot such other employees ua they
deem necessary, and o prescribe thefr duties.

Seétlon Z. DUTIES. It shall be éhe dury of the foard of Directors Lo:

L

B {a) Cause to be kept a complete vecord of sll irs wners and corporate affairs
and Lo present a statement thereof to the members at the aanpual meecing 9of che members,
or ac any speclal meeting when such statement is Tequested fa writing by not less chan
one-fourth of wembers who sre antirled. e vere.

(b) Supervise all officers, agents and employees of this Asgoeiation, and to
sas that their dutles are properly performed;

{c} As more fully provided in the Puotective Covensats, as amended, to:

e {1) Fix the smount of the annual acsessment against sach Lot at least
) thirty (30) days in advance of each annual sssessment peried;

{2) Send written notice of sach assessument to every owner subject
thareto at least chircy (30} deys in advance of vach unnual assessment perlod;

{3) Forelose the lien againsc any propercty for whinh assessmencs aze
ot pald wichin chivty (30) days afier due dute or to bring an action at law
sgalnsc the owner peruonully obligated to pay the same.

{d) Issue,” or to cawae an appropriate officer te issue, upon demand by any
person, a cextificate setting focth wherheX or nof dny ussessmeat has beea pald. A
reasonable charge may be made by the Board for the Lzsdance of such certificates. If
a cerclficuce staces an assessmuent has been peid, such certiflecats shall be conclusive
evidente of such payment;

: (8) FProcure and maintain adequate liabllity and hacurd Lnsurance on property
owned by the Assoclacion;

() Cause all officers or employeea having fiscal responsibilities to be
bonded, as the Board may deem uppropriate;

() Cause the common area and road system to be maintained.

ARTICLE VIIT
Officers and Their Duthes

Section L. ENIMERATION OF OFFICER, The officers of this Assoclation shsll by
a President and Vice-Presidenk, who at all times will be members of che Board of Directers,
& Secretary, a Tressurer, and such other officers-as ¢he Board may From Tlme to time by
‘Tesolutlon creace. The Secretary and Treasurer may be the same person.

Section 2. ELECTION OF OFFICERS, The electfon of officers shall take place at
the {{rsc meeting of the Board of Directors Following each annual meering of the members.

Section 3. TERM. The offlcers -of cthis Associatlion shall be elected annually by
the Board and each shall hold office for one year unless he Bhall soaner Tesign, or
shell be removed, or othervise disquslified to serve.

Secriom 4. SPECIAL APPOINTMENTS, The Board may eloct such otlier officers aa
the affailra of the AssoclaCion may quuirc tsach of whom shall hold office Eor such period,
have such zuthority, and perform such dutiea as the Evard may, from time to Cime, determlne,

Seccfon 3. RESICNATION AND REMDVAL. Any afficer may be yemoved from offlce
with or without cause by the Board. Any officer may resign at any time glving writien
nocice to the Board, the Presidenc or the Secretary, Such resignation shall take effect
on the date of receip: af such notice or ot -any. later time specified cherein, and unless

otherwise specified therein, the acceptance of such resignation shall not be necessary to
muke [t effactive,
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.M; ‘Ftﬁ:tnr and Trassurer way be held
Eandously hotd ‘wore’ than one of any of Tha
cet cruwaced putsuant to Section & of this

Section 8. DUTIES,.The dutfes of the officars are as follows;

(a) PRESIDENT. The President shall presaide ac all meetings of the Board of
Directors, shall see bthat ordacs and vesolutions of the Board are carvied cut, shall sign

all leazes, mortgages, deeds and other written instrumencs and shall co-sipgn =ll checks
and promissory nores.

(b) YICE-PRESIDENT. The Vice-Preaident shall act f{a the place and atead of
the Presideat in the event af his absencas, inability or refusal to act, and shall exercise
and discharge such other ducles ay may ba required of him by the Board.

{¢) SECRETARY, The Secretary shall record che votes and keep the minutes of
all meetings and proceedings of the Board and of the members; keep the corporace seal
of the Associacfon and affix it on all papers vequiring said seal; serve notice of
méetings of the Board and of the mewbers; keep approptizte cuTrrent records showing members
of the Assocfarion pogether with their addresses, and shall perform such other ducies as
required by the Board.

{d) TREASURER, The Trousurer shall receive ind degouit in appropriate bank
accounts all monlies of the Association and shail dishurse such funds =g divecked by
resolution of che Board of Directors; shall co-sign ail checks and promissory notes of
the Association; keep proper beoks of sctount; dguse an annual audit of the Assoclation
books to be made by a Public Accountan® ab the complecion of sach figeszl year; and shall
prepare an annusl budget and 4 statement of {ncome and expenditurcs to be presenced to the
membership at Lta regular anaual meoting, and delivetr a copy of each to the oembers,

MTICLE [X
Cominitraes

The Associatlen shall have the right te appoint memburs of the Archicectural
Coatrel Committee, as provided in the Profactive Covenants, ab sfich time as all Lots
in the Tract have been aold by the Granter, as stated in Protective Covenants. The
Board shall alse have the right te appoint a Nominatlog Committee, as provided In theses

By-Laws, and in addivion therzto shall appaint other commitcees ad deemed appropylate in
currylag out its purposes,

ARTICLE X
Books and Recerds

The books, records and papers of the Assoclacion shall at all times, during
reasonable business hours, be subject to inspection by any member. The Protective
Covenants, Certiffcate of Incorporation and the By-Laws of the Assocfacion shall be

evailable for inspeccion by any member at the principal sffice of the Associatien, where
coples may be purchased ar veasonabls aost,

ARTICLE XI
Assessment s

) A8 more fully provided in the Procective Covenanty, 43 amended, euch’ mewber [s
obligated to pry to rhe Association aanual and special zssessmencs which are secuved by

4 continuing lien upon the property against which the assessment 1z made, Any assessments
which are not paid when due ashalt be delinquent. If the assessmant la naf paid within thirty
(30) days after the due daee, che assessment shall bear interest from the date of
delinquency af the rate of seven (7) percenc per annum, and the Assoclation way bring an
sccion 4t law against the owner persopally obligaced to pay cthe same or forecloseq the

lian against the propercy, and interast, costs, and ressoanble attorney's fees of any

4uch actlon shall be added to the amount of such assessment. Ho owner may walve or other-

wise escape liability for the assassment provided for Rerein by non-use of the common
ared, roads or abondomeat of hias Lot.

ARTICLE XII
Corporate, Seal

The passocfation shall ﬁave a seal in circular for

m having within its circumstance
the words “Hi-Countxy Estaces Homeownera Asgociation.”
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Y% and thase Wy-Lawe, the articles ahalls concroi and in ths case of any conflict batween
f : bc P:oca:tivq Covenunts and theas By~Laws, the Protective Covensntus shall control.
13

n ‘o ARTICLE X1V
- - Fiseal Year
. Tha fiscal year of the assoclation shall begin on the 1st day of Januvary and
N end on the 3lsc day of Decewber of every year, except thae ctlhie first £iscal year shall
begin on the date of Incorporacion,
. IN WITNESS WHEREOF, We, befng all of the Dlrectors of H{-Country Escaces
. Homeowners Assoclation, have heveunto set our hands this day of s 3476
:l
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W * HI~COUNTRY ESTATES HOMBOWNERS ASSOCIATION

. Each Grantee and lot owner for himself, his heirs, executors, and
e asaigne, covenants and agrees to pay annually his pro-rata share of the costa

to maintain the roads, straats and commen areas, including but not limited to,
the common areas ast asida for tha delivery and pickup of mail, the pickup
of children for school by school buses and other vehicles, and an area
for garbage collection, Grantaa's Asaessmant In this regard shall be paid .
promptly when the same.becomes due as previdad in che By-Laws of the Homeowners .
Association, and the Grantea's failure te Pay same prompcly when due shall-
constitute a lien upon the ouwner's premises and the same may be enforced in
equity or at law as in the case of any lien foreclosure. Such anaual
assessment shall not commence until adoption, and the first assessment
shall be in the amount of 3 (to be determined) per lot owned, said amount
to be placed {n an account and to be used exclusively by the Homeowner's

: Association for the purpose hereinabove mentioned, and for auch other

- - services as are deemed importsnt to the development and preservacion of
4n attractive community and te further maintain the privacy and general
safety of the residantial communities locatad in Hi-Country Estares.
From and after adoption, the annual payment may be increased each year up to
£ive (57) percent of.the maximum authorized payment for the previous year,
The Homeowners Association is obligated to provide maintenance and all™
other services stated above only to the extent that such maintenance and
services can be provided with the proceeds of such annual payments. The
faregoing annual fee may be iucreaaed'by an amount greater than five
percent (3%} of the maximum authorized payment for the previous year, by
the wricten consent of a majority of the lot owners. At such time as any
pu lic body shall undartake to maintain the roads and screets and provide
the other services contemplatad herein, this covenant shall cease,
terminate, &nd be held for naught,
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'KNOW ALL MEN'8Y THESE PRESENTS:

That tha sajd owners of the hererofore described property,

hereby

subject saig pProperty to the following Covenants, restrictions and conditions;

i, and the acceptance of any deed or conveyance thereof by the grantee or granteas
:Er tharein, and thelr, and sach of their beirs, executors, administrators, success-
} ors, and assigns, shall constituta their covenant ang agreement with the undar-
‘ algned, and with eex.ch Gther, tc; accept ar‘xd hold the Property described ar con-

. veyed in or by such deed or Gonveyance, subject to said fovenants, restrictions

. and conditions, as follows, to-wit:

- , ARICLEY .
Pl ' QENERAL RESTRICTIONS
]

1. Land Usad and Bullding Typa:

The heratofore described property
shall be designateq 85 a single family rasidential jof,

9xcept that esch lot may
be divided cne (1 tim

"Lt end in ac

A single family residence (s 4 dwelling for one family ajone, within

which no persoan may be lodged for hire at any time, provided that reasonable

of or are quesrs of sald family.

No othar butldings shall be erected, altered, Placed, or permitted to

remain on any loz, other than one barn to be uysed in stabling ho;sas and a pri-

vate garage {or not mare than three cars.

.

2. Architectural Contral: No butlding shal} be erected, placed, or altered
Bh any loy nor any lot divided without the approval by the architectura] conkral “0m~
mittee and cbﬂ{plisr‘iﬁg WIth the proyigs of theae covenants.

EXHIBITC.

-

[ AT PR TR
1 b R I ST

PR &
N TP .

- Bt & et SR
R e s VL ARl L L e e DR

s e s 4 Pk o

i :

PO —

emin e

R T T




N
.

Telata i a TR RS S . ke A, Y 2

P

[T P

< ER

# : 2
‘No fenceiiwall, sw

or altered on any lot without approval of the architectural contrel commitiee,

4

3. Building T.ocation: No buflding shail be located on any ot

. nearer Lo the front line than ffty {50} feet therafrom, measured to the foundatio

of 'such building; nor nearer thap fifty (50} feet to the rear lot line; nor nearer

than fifty (501__Eeer to a side lat line. For the purpose ol this covenant, eaves,
staps 2nd open potches shall not be considered as part of a building for the
purpose of determining such d{agtan_cés. pravided, howewver, that this shall not

be construed to permit any pertior_: @i a buiiding, including such eaves, steps,
: 1 e

or open porches, to encrbach upen ancthar lot.

4. Easement: Easements for Installation and malnte;ance of
utilities and drainage fadilittes and roads sre reserved as shown by the plai,
labeled Exhibgt *g", and attached to these covenants. The easament area of
each lot and all improvements In it shall ba malntained continuously by the
awner.of the lot, excapt for {hase improvements for which a public authority
o¢ ut)lity company {§ responsibie.

There is reserved Lo electrlc power, gas, water and ather public
utilities the right 1o construct, malnta;ln and operate long, upon and a-cross
a.u present streets, easements and roadways on said property.

5. Huisances: No noxious or offensive activity shall be carried an

upon any lot, nor shall anything be cone thereon which may be or may become

an annoyance or nulsance ta the neighborhood.

6. Temporary and Other Structures: No structures of a temporary

nature, trailer, basement house, tont, shack, carage, harn or ct'har outbuiid-
tng shall be used at any time as a restdence elither temporartly of permanently,
nor shall said structures be permitted on said property at any time. Na oid or
second-hand structures shall be moved onto any of said lots, {t being the
intention hereol that all dwellings and oiher- bui!dmgé to be grecr_ed on sald

tots, or within said subdivision, shail be new construction of good quality

n
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7. Siqns; No billboard ol any charactor shall be crecied, posted

Sl B R i e G R O At

painted or displayed upon or about any of said praperty. Neo sign shall ke

¥ ;:'.‘ .
] erecied or displayod up'nn or abowl said property unliess and until the form and '} ) .
. design of said sign h:.u heen subfn.lttccl ta and approved Ly the architectural ‘.
j contrgl cﬁx}:rrnillee. No "For 8ala® siyns shall e displaved upon or aboul said ; .
bt .- property without approvel of tha architectural control committee. ? s,
h 8. Oiland Misiny Operatiuny: No ofl dnilling, oil development '
: aperations, o1 refinlng, QUArtYinyg ur mining spetaticns of any kind shal] he %
3 permitted upon or ani’y lot, Noderrck or othor strycture deslgned for use in 5‘
- boring .or ol or natural gas shal] be wocied, maintained or p;rmmad upan any ::'
. fot, L ' -
.:A‘_:.. . | . ’ 9. Livesmck-?uultrv .;tqricult:'re: No animals, hivesioek, or poultry _ h
of any kind shq].l,hebr_arx_sad b.’e.‘é.,..."’i_kﬁf.‘. on any lol except that dogs, cats, or { S
‘ Other houselhold pets and horses may be kept, provided that they are not kept, E=
in )
. bred, or maintained for any commemlai purpose., No animal may be kept which ? -
conutltutas an annoyanc:e or nuisanca. to the arca. All animals shali be ?. ‘ :
: Fooe
:, restrictad to theiy owner's property . : Cee
X i . . . Lo
10, Garbage Iand Refuse Disposal: No fot shé[] be used or main~ ? ’
: talned as a dumping ground for rubliish, trash, qgarbage or other waste. Such ' :
. trash, mbbislh, garhage _or other waste shall not he kept except in sanitary §. Ta
. containers. All equipmem for the storaqe or disposal of such material sr:al] '
. < be kept in a cleap and sqmtary condition, and no rul:bmh 1

trash, papers, junk

or debris shalil be burned upon any lat.

s
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& . o T, Water Supply: Whenaver a residence is constructed on said & .
R { . RO
[i . . L
propany and there is a cullnary waler Hnn avatlable 1o serve said residence Bl
ST B :
T, L by being located in an adjaining street or road, the said property owner shall 2 ’
Poan : : HEN
i ' . ’ -
Y. coonect \oand utilize the waier services of said lhine No ather water supply 5 .
H Wt . ' £ -
[ ) system shall be used or permitted on any ot of yroup of lats unless such f
i ¥
Poign . ' ' B




.l

A, .

R TP

syswm Is locmed tonstmcied dnd equipped in accordance with the requlre-

men:s standards and recommendations of both the Siate Health Depanment

and the Srate Watar Enqincer.

-’

12, Teees: No cutting of trees shatl bo permitted on the premiscs
o ——

Jldny time, except Icfr the sole purpose of makling land available {or improve -

i mants ,

1'3'. Landscaping: Na landscaping shal) be begun on said propesty

. fAor planting of trees Leka place unttl the plans and specifications therelor

+ have beean first approved in wrlting by the architectural supervising committea.

14, Diligenée n Bullding:

When the erection of any residence ar

athers structure (3 once hegua, work tharesen must e prosesuted diligently and

it must be completed within feasondbio leaglh of time.

ARTICLL 11

DURATION, ENFORCEMENT, AMENDMENT

I. Durstion of Restrictions: All af the cdnd:tions. covenants and

reservations set forth in this declaration of restnctions shall canlinue and

remain 1n {ull force and effect at all Limes against said property in Exhibit “ g~

dnd the owners thereof, subjoct to the right of chanys or modification provided .
“._“'_““"_N_‘H—— A b e

for in Sections 2 and J of this Anicle, untii wenty-five (25) years, ond shall

as then in foree be continued far a period of twenry

(20} vears, and therealtes
for successive periods

of twenty {20) years each without limitation, unless,
within the six months prior to 1382 or within the six months prior to the expir-

atlon o any successive twenty ~vear period thereatter, o writlen agreement

executed by the then record owners of more than three-fourths in area of said

Ry

Propenty, exclusive ol streets, parks, and open spaCes, be placed on record in

the oflice of the County Recorder of Salt Lake Counly, by the tetrms of which

dareement any of said conditions or covenants are changed, modified or

extinquishad in whole or 1n part as ta all or any part of the property originally

subject tharato \

in the manner and to the extent theren provided. In the event
1
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that any such written agreem-ent of change or modification ba duly executed
and recorded, the criginal conditions and Covenants, as thareln modified shall
continue in force for successlve periods of twenty (20) years eachlsmless and
unttl further changgd. modlfied or extinguished in the manner herein provided
for, by mutual written agraement with not less than seventy per c:em.((?(]'z.l.-.‘
of the then awners of racord title of satd property {including the minrtyageas
under record mortgages and‘the trustees under recorded deeds of trusy), duly

executed and placcd oﬁecord ta tha office of the County Recorder of Salt Lake
DR
County, Hrah, pmvlded. haowever, lhat na change or modmr:acson shan be
"t

=
made wi&hout the wrmen cansent duiy axecuted and recordad of the ownecs of
A

record of not legs than wosthird (2/3%5) in acea of ail lands which are a part

waoe V- ! -

of said propenty and which are held In private ownership within {ive hiindred

._ {500) feet in any directton from any direction from the extarlor boundaries of the

property concerning which a change or modification 1s scught to be made .

2. Enforcement: Each and all of sald conditlons, cavenants and

reservations is and are for the benefit of each owner of land {or any interest
- -

therein) in sald property and they and each thereof shall tnuce to and pass with

#ach and every parce!l of sald property and shall apply to and bing the respective

Suctessors in interest of said Grapgtor. Each Grantee of the Grantor of any part
of portion of said property by acceptance of a deed mcorporgunq the substapnce

of this declaration elther by setting [t forth or by reference therein, accepts the

same subiect 1o all of such restrictions, conditions, covenants and reservalions.

As to each lot owaer the said resfrlctions, conditions and covenants shall be
covenants running Wwith the land and the breach o{ any thareof . e.:?d the contin-
ue;nce of such breach may be enjoined, abated or remediad by AporesTidie pro-
ceedings by any such ownar of other Jots or parcels in sald property, but no

such breach shall affect or impalr the llen of any bona flde mortgage or deed

.

of trust which shall have been glven In good fatth, and for valua; provided,

hcweve.r, thar. any subsaquent ownery of sald property shal} be bound by the

B i e 2 ]
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condmona and covenants whather obta

ined by fareclosure or at a trustes's

sale or otherwise.
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1. Violation Constitutes Nulsance: Every act or omission, wher'e'by
anv‘ restriction, condition or covenant (n this declaration sat forth, LI violated
in whote or In part iS‘deciare!d to be and shall constitute a nuisance and may
be abated by Grantor or ;s s;xccassors In interest and/or by any lot owner;
and such remady shall be deeme.d éumplativa and not exclusive,

1. Construction 4nd Validity of Restrictions; All of said éondmons,
covenaals and reservations gantained in this declarstion shaill be construed
togather, but i1f it shal} at qny tiina ba hald thal any one of said conditions,
covenants, or re.sen-anons or any paﬂ thareof. s invalid, or for any reason
becomes unenforceable ao other condition, covenan! “ar rese"r'var.ion. or any
part thereof shalj be-thereby affected or impaared. and the Graator and Gramee,
thelr successars, heirs, and/or asstqns shall be bound by sach article, secnon.
subsection, paragraph, sentence, clause and phra—se_ of this declaration, irre-

spective of the fagt that any articie, 'section, subsection, paragraph, sentence,

clause or phrase be declared invalld or inoperative or for any reason becomeas

unganforceable .,

5. Right to Enforce; The provisions contaned in this declaration
shall bind and inure to the benefits of and be enforceable by Grantor, by the
owner, or owners of any - portion of said property, their and each of thelr legal
representatives, heirs, successors and assigns, and failure by Grantor, or
3Ny property owner, or their legal representative, helrs, successors. or

ssigns to enforce any of sald restrictions, condi tions, caovenants, or reser-
vations shall in no event be deemed a walver of the rxéht ta do‘ so thereafter,

6. Architectural Commirtee: 'The archltectural committee which is
vested with the powers described heretn shall consist of three persons appointed
by tha Grantur, Prior to the commencement of any excavatirnd, Zanstruction or

remadeling or adding ta any Structure, ‘therstofore completad, there shall first -

.
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be fued with the a:ch!tcctuml ccmmittee ‘two complete sets of butlding plang

and specifications therefor, together with a blnck or plot plan indlcating the
exact part of the buiiding site the lmprover;aents will cover and said work shall
not commence unless the architectural committea shall endorse sajd plans as
being in compliance ;wIith these covenants and are olherwlse approved by tha

commitiee. The second set of said plans shall be filed a3 a permanent record

with the architectural control committee. In the evem-sald committea fails

1o approve or disapprove tn wrltlng said plans within fifteen (15) days alter
thelr submission, than said approval shall not be required. When all lots In

said tract have been sold by Grantor, sald plans and specifications shall be
N i

approved by an arch:tecturai commiltee approved by a majorxty of awners of

iots in the property he_rem described and only owners of sald lots shall be

privileged to vate for said architectural commlitee . The Grantor shall havs the

right to appoint mambars of the architectural committee untl} such time as all

lots in the tract have been sold by the Grantor,
7. Asslgnment of Powers! Any and all rights and powers of the

Grantor herein contalned may be delegated, transferred or assigned, Wherever

the term " Grantor' is ysed herein, it includes assigns or successor In interast

of the Grantor.

B. Invalidity: It is expressly agreed that in the event any covenant

or condition or resiriction hereinbefore contained, of any partlon thereof is

held invalld or vold, such invalidity or voidness shall in no way affect.any

valid covenant, condition or restriction.

IN WITNESS WHEREOF, we have hareunio set our hands and seals

the _ day of _IL;ne, 1970,

HI-COUNTRY ESTATES rs
L
BY%“".:{-‘ 42‘————/
Charies Lewton, Magpaaer )
L m— ._..,,s.&nﬂ-'l'-h..é‘,—
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1986 PROPOSED BUDGET HI-COUNTRY ESTHTES‘HGNEDNNERS ABSOC.

FEBRUARY 28, 1984

CONNECT 10N

$3385. 09

1985 1985 1986
PROPOSED EXFENDITURES PROPOSED
A. UTAH FOWER & LIGHT $550.,00 $599.58 H$500.00
B. ATTOURNEYS & $3%00,00 $3875.50 $14,000.00
LEGAL. FEES - .
C. PRINTING & #150.00 $328. 08 $250.00
OFFICE SUFPLIES :
D. PRDFPERTY TAXES 40,00 49 .14 5000
E. STATE & FEDRAL o $414.62 e
TAXES
F. ROAD INSURANCE S200,00 $190.00 200,00
G. DIRECTORS LIAEBILITY $£750.00 430,44 $&50.00
INSURANCE
‘H. SECRETARIAL SERVICES SBIO .00 $10&63H.14 $1200. G0
I. POSTAGE 500,00 B144 .14 INC IN ABOVE
T. LIONS CLUB. RENTAL $50.00 DON. - o $50.00
K. TYFE WRITER REPAIR #50.,00 -0~ -0-
L. ANNUAL MEETING $20.00 (pm -
REFRESHMENTS
M. SIGN INSTALLATION % $175.00 76,19 $100.00
REFAIR
N. mMAIL & SHELTER $300.00 —0- 100,00
IMPROVEMENTS
0. WEED CUTTING $150.00 -0- —C
F. SNOW ReEMoVAL 4000 .00 $1275,00 F2000 . GO
Q. rRoalD MAINTENANCE %#8000.00 $2345 .00 BEIO0.L 0
R. BATE MRINTENANCE $10006.00 $4611.80 £750.00
S. GARRABE REMOVAL $2600.00 E25600. Q0 F2600 .00
T. SUFFLies —O— e —(r
U. WATER SYSTEM REFAIRD —C *P7PD, GY -
. V. PHASE 2 WATER SYSTEM . =0

——EYRIBITE—

e et

i ey et




19846 PROPOSED BUDBET HI-COUNTRY ESTATES HOMEOWNERS ASSOC. (FABE 2)

1985 1985 1986
PROPOSED EXPENDITURES PROPOSED
W. ASSESSMENT
COLLECTION : Q= $240.94 0=
CosTS
X. TAX AUDIT . Qe $1287.50 -0-
Y. ENGINEERING -0~ $181.00 $300.00
EXFENGE .
TOTALS HEE 885,00 B19,1R6.49 $29,350.00

CHECKEDOK BALANCE 1-1-85 = $3,291.18

AMOUNT DEPOSITED 1985 = $;7,660.é3

$19,951.81

1.

TOTAL

1988 EXPENDITURES o= $195126.49

CHECKBOOK BALANCE 1-1-B&

I

$825.32

B s

ELVIRA TOTORICA

5 JOANN RASSMUSSEN

Libore Suvazeer

ARLENE TURNER

AUDITED BY:

D&TE: FERRUARY 27,1986

QPERGVED EY THE ROARD OF DIRECTORS — HI-COUNTRY ESTATES HOMEQWNERS
ASSOCTIATION.

W. NORMAN SIMS —~-PRESIDENT
R.S. FARNELL  — SECRETARY

MIKE ANDERSON -~ TREASURER
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SPECIAL WARRANTY DEFD

" ZIONS FIRST N

ATIONAL BANK,
Taoke City, Utah, 6

rnlur, herehy conveyy wad warvants against the acts of the

Stato’of UTAR

) "Lot #91 , WI-COUNTRY ESTATES, & subdivisio
‘Plat thersof recorded ilo-the offfce of the

County, tagether with a cight of way over a
logated within waid subdiviaion "

County Recordez of safd
nd Scross the private ruedy

g"Subject to the protective covenants and che zrticles of che
- #ssociacion. ™

i

IN WITNESS WHEREOF, the Grantor

this ... 21cd..., day of

homeovners

National Hanking Amiociation, ax Trustee, of Sult

Granlor only,
to. ‘Srevan K. Maxfield sod Susan K. Mexfield, his wife, as Joint Tenants witn
Pull Rights.of Sucvivorship
. - Grantees .
for the sum of TEN DOLLARS AND OTHER GOOD AND VALUABLE CONSIDERA.
T‘fON. the foilowing descrilwed {ract aof lapd situated In  SALT Lake Counly,

n sceovding to the officis)

]

........ ST T
& 19, 78 hay causod these presents to be executed in its corporate name, as trustes, aed Ladve s
_5 corporate seal, as trustee, by two of its Vice Presidents hereunto duly autharized.
55 ‘ T . - )
g Lo ZIONS FIRST NATIONAL BANK, a
F e " “s . Naiional ing Assaciation, as Trustee
5% o T T e o MEJ -
= Sero o2 [’-j
A3 oAt e T B ....,..............L)J WL it st s rane
"-:‘:‘T WI_THﬁ:{“..- N ;Lj p /& wt¥ice Pragidént
b . snd e {00, - e
v;.‘: L-—‘_/f-f '&L X ) (’3{ O('v B I - X, ~ ,_é,déw-\__‘.
7 -/ - - / Vica President
STATE OF UTA E .
COUNTY OF SALT LAKE { SS.
On the ..231d. day of.

. NO#ll Bepnecs
sworn did sny they are Vie
ciation, and that. said jnst
Jalion of itx Board of Direcfhry
saine, ns Trostoe.

A _Andexaon. , who bei
Wirst National Bank, s National #3105z
Wil of said Association, ax Tive!
cdd to me that eaid Associatidi. .
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the following desceibed tracs * of Lind In. Salc ekt -~ . Coungy,
State of Ueabiz '

Lot #61 , HI-COUNTRY ESTATES, & aubdivielou according ‘to the of-
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the accieine of the -

r‘Tm«m the hand of uid geantor . this

wre IeRis

Boginalag at & point Scuth 2788.49 fer and Esec 1332,55 fsat
froa tha Horehudst corner of Sectiom §, Townsbdp & South, Ranga
2 Wasc, Salt Lake Bxse sud Hecldimo and nmoing chance Barth 72*
00" Wesc 962.94 taac; rhence Horth 45°00° Tast £30.90 fasc to

& pelac of & 325,00 four racfug cyrve to the right; riwnce Worthe
sasterly along the acc of taid cupys 209.88 Lewt: to & poinz af-
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ARTHUR L. MONSON
SALT LAKE COUNTY TREASURER

PROPERTY VALUATION

-1aon LUUUST l! ¢ 2

FrEALY ASLELSED MAHEET VALUE AHSSESSEQ VALUE
: RESIOENTIAL
- COMAND~SEC, RES,
FATE | cRicutTuRaL 3,090 315
AESIDENTIAL T .
_DINGS | ctmnno-sec. AES Zois.810 42530
AGRICULTURAL
MOTOR VEHICLES : ;
Zilwe?
TOTAL S [ 2vIv) BREEERS] )
ATY ASSESSED TO: A1 COUNTRY ESS5TATES HUMHMZOWHERS

!

1985 VALUATION
AND TAX NQTICE

Tak CISTINCT 41 1)
PARCIL NG )
32=05%=1531~001-0UC0

M NO.

. HAPORTANT INEORIATION
. PLLASE READ CAREFULLY
BOARD OF EQUALIZATION
Appeal of the valuation shown herzaa s:
be filed with the County Board of Equaliz.
but in ng case later than August A8, 1985,
ute 1o da so may forleit the right 1o’ rehel
Excessive Of erronegus aitessment, Aopeais
be filed on forms provided by tha Count-

£

32-)5=131~001~03G3 Z251%917 may be acquired in Room 206- City and C;
Building. Beal estate agd bu;]idmg assessmen
w. t thin ¢ fuats .
%gGH o 1U):NC'S'L’!‘{ l.l".é ‘{,L D :\r::en‘:rr:;:rpoa:::sefu;;uls Pl:aszansztg?n:f
o N . il h d
RIVIRTON ' ks 8405 g;pﬁg;t:ltfmm il both do not appear,
SEE lNSTRUCTlONS ON HEVERS
RTY DESCRIPTION AND LOCATIDN 90 W cmvm RO Tt
;gDTgéiY ESTATZS WATER Tank LOTS. G.73 AC 4433-0804
3IQ=-12462 5664=1050 THRAYU 1064
T TTTTTTT {985 PROPERTY TAXES
BIETRIBUTION OF CEMRERAL TAKES
TAXING DISTRICT MALLL LEVY AMOUNT
N , JORDAN SCHOOL DISTRICT 43.39 L1967.43
) SL COUNTY GENPRAL FUND 14.21 6l5,93
D FOR A PRIDR TAX= St COUNTY bUND IKT & SINK 1.07 45,28
JRIUSENT TAXES ARE - SL COUNTY FLOOD CONTROL 2.846 167,31
: FOR A PRIOR YEAR a SL COUHTY GOV'T IMMUNITY 7 _3.03
iTACT TREASURERS SL COUNTY ncALTH OSPARTHT 1.32 57.22
*ICE FOR AMOJnT DUE S COUNTY LIBRARY 2.25 40,87
U T . St COUNTY MUNICIPAL SERV 10,10 £37.78.
o SL COUNTY HANSEN PLANETAR e 20 B.&67
TNV g . S COUNTY HOGLz 200 FUND 22 Q.54
P CNTY PORTION $§1 44E86..73
. L CD WATER CONS CIST 1.9 BL.52
- R - CENTRAL UT WATER CON DIST 1.97 85.29
i * TAX AOMINISTRATION LEVY 1.90 82.36
PLEASE MOTE -
FOUNRIY TRLASJACA Dy COLECTS GENERAL TQYAL ASSESSED VALUE
TR0 ML TSN TAKEs | TOTAL MILL LEVY. . - “31342
:,c:;.%f.‘.z‘u':‘::g;fmu 10 wasL GENERAL TAXES 3,7C32.683

VGBS TAXES, ONTHIS PARCEL ARE
ATTACHED PERSONAL PROPERTY
TOTAL TAXKES

I OKLIER TO WQARG OF {OuaLizA.
I TAUCTIONS 4809 i CAZY Al A

CIRCUIT BREARER
BLIND ABATEMENT

LESS INDIGENT ABATEMENT
. VETERAN ABATEMENT
CREDITS] 8QARD ABATEMENT

SARITATION ﬁsBATEMENT
PREPAID TAXES

1 & % OF MARAKET VALUE

3+702.83

EXHIBIT |

- ' : T
312-02-151-001-00095 75109 17 OTALCREDTS
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RAY M. ARDING

HARDING & HARDING
ATTCRNEYE AT LAw

304 Wexr M aTeeer
AHERICAN FORK, UTAH BLOGK
Takrnonss 7odJuna

Attorneye far. PLAINTIFFS

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

RICHARD L. JAMES, SHIRLENE 2.
JAMES, QRYCE DEAN, CAMILLA DEAN,
STEVEN K. MAXPFIELD, SUSAN MAXFIELD,
William Millgate, Betty L., Millgate,
Paul L. utroh, Susan Stroh, Mary K.
traves, Ronald Muckay, Marie Mackay,
Hebecea M. Kirby, Edwin W. Kicby, br.
Charles Hagan, Vayne Tandro, Sheila M.
Tondro, Kaith Gurr, Bovd Prascott,

Vaun Prescutt, HMike B. White, Ann G.
Whita, Jawes Tebbs,. Enily Tebbs, Bonnie
Unite, ¥red Kwiabkowski, Anne H.
Kwlotkowski,Darwin W. Colton, Lynda

4. Qeleon, Kenneth Norton, Belva Norton,
Larry Beagley, Esther Beagley, John
Beayley, Sadic Buayley, Stan Tacy,
fatricia Tauy, Ruonald Vincent, Bonnle
Yincent, Jay P, Japes, imoguene L, James

SECOND AMENDED
VERIFIED COMPLAINT

Plaintiffs,
va,

JOHN W. DAVIES, RQBERT MILLARD,
JOBN Q. THOMAS, and JOANN
ABPLANALP, and HI-COUNTRY ESTATES
HOMEOWNERS ASSOCIATION, a pon—
profit Utah Corporation,

Defendants,

R i St e e S it S et St bt et Tl oy e o s it A i "t e (e ot St Pt Vet N e o e St Yt Bt et ot

Civil No. C-81-85f/0

the Defendants assert, allege and complain as follows:
_ L. The Plaintiffs are residents of Salt Lake County,
State of Utah.
2. The Defendants, John W. Davies, Robert Millard,

John €. Thomas, and Joanne Abplanalp, are residents of Salt Lake

County, State of Utah.

3. The Defendant, Hi~Country Estates Homeowners

Association, is a non~profit corporation formed under the laws of

EXHIBITT

COME NOW, the Plaintiffs and for causes of action againss
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the State of Utah with its principal place of business in the

County of Salt Lake, State of Utah. - -
4. Each of the Plaintiffs,is a member of the befendant,
Hi-Country Homeowners Association,

FIRST CAUSE OF ACTION

5. Plaintiffs’ incorparate herein by referonce the

allegations made in paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint..

6. OQn October 15, 1380, a special meeting was called of
the members of the Hi-Couhtry Estates Homeowners Association for
the purpose of electing a new Director.

7. After sald meeting, Robert Millard was appointed as
the new director,

8. Robert Millard was not duly eleceed at said mect ing
on October 15, 1980 by reason of the fact that absentee ballots had
been illegally usad.

9. Robert Millard is currently scrving as a Diractnr nf
the Hi-Country Estates Homeoﬁners Association and has no legal
authority to do so.

10. Robert Millard should be enjoined from taking any
further action as a Director of the Hi-County REstates Homeowners
Assoclation, and unless he is so enjoined, the Plaintiffs will

suffer Lumediare and irrepsrable injury.

SECOND CAUSE OF ACTION

11. Plaintiffs incorporate herein by reference the
allegations made in Paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

12. On February 28, 1981, an annual meeting of the
Hi-Country Estates Homeowners Association was held for the purposa

of alecting three new directors.
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13. As a result of said meeting, John W, Davies, Robert

Millard and John C. Thomas were installed as Directors. of the
Hi~Country Estates Homeowners Association and are currently serving
in that capacity.-

14. The above Defendants were not legally elected as th.
new directors for the reason that Richard L. James, the lawful
holder of seven (7) proxy votes, cne (1) givgn to him by John
Beagley and six (6) given to him by Larry Beagley, was denied the
use 6f the proxy votes. '

15. Had Richard L. James been allowed to use said seven
{7} proxy votes, the Defendants would not have -had sufficient votes
to be clected as birectors.

16. The above Defendants were not legally electad for tha
roasan that many of the proxy votes cast in favor of said
Defendants had not been legally obtained and voted.

17. But for the.use of said illegal proxy votes cast in
favor of the Defendants, the Defendaﬁ;;-woula not have had
sufficlent votes to be elected as Directors.

18. The above Defendants were not legally elected Eor thwy
reason that the By-Laws of the Hi-County Estates Homaowners
Association prohibit a Director from serving concurrent terms,
which the Defendants are now doing,

19. John W. Davies, Robert Millard, and John C. Thomas
should be enjoined from taking any further action as Directors of
the Hi-County Estates Homeowners Association, and unless they are

50 enjoined, the Plaintiffs will suffer immediate and irreyparable

injury.

THIRD CAUSE OF ACTIGN

20. The-Plaintiffs incorporaﬁe hereln by reference the

‘allegations made in Paragraphs 1, 2, 3, and 4 of this Ameaded

Verified Complainkt.
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formed for the express purpose of maintaining and providing for the
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21. The Hi-Country Estates Homeowners Association has

taken legal action to enforce certain protective covenants of the
Hi~Country Estatesg Subdivision upon individual members of the
Hi-Country bstates Homeowners Association,

22. The Hi-Country Estates Homeowners Association has
expended the funds of the Association in taking said legal action.

23. The Hi-Country Estates Homeowners Association was

CORMRGT areés, including roads and strects.

24. ‘The Hi-~Country Estates Homenwners Association has ne
authority to enforce the protactive covenants of the subdivision
against individual members.

25. Said actions to enforce the restrictive éovenants ara
ultra vires and the Hi-Country Estates Homoowners Associakion
should be restrained from taken any further action to enforce sakd
covenants against the individual members, and unless the
Associatlon is so restrained, the Plaintiffs will suffer immediats

and irreparable injury.

FOURTE CAUSE QF ACTION

26, The Plaintiffs incorporate herein by reference the
allegations made in Paragraphs 1, 2, 3, and 4 ¢f this Amended
Verified Camplaint.

27. There presently exists on record certain protectivae
covenants against the property contained in the Hi-Country Estakns
Subdivision.

28. Said protective covenants are illegal and void
because they were not properly enacted and hecause they are vaguo.

29, There presently exists on record an amendment to tha
protaective covenants mentioned above.

30. Said amendment is illegal and void because it was nof
properly enucteé pursuan£ to the terms of the original protective

covenants and because the amendment is also vagusz.

" PR W anACs b

PR

s

“ e e

B I TR R R e

[rmpepap—

R LR

N UL




-

PR

L B A - S S T < R - B

B S - S LS R O R I T I I S T U Y BV R U R
LR O T O = - A = R A . T L I O T I T

Lt
o

32

-l ot e A -,

W ST

FPIFTH CAUSE OF ACTION

37. The Plaintiffs incorporate herein by reference bthe
allegations made in Paragraphs L, 2, 3, and 4 of this Amepded
Verificd Complaint.

38. An application has been filed with the Salt Lake
Planning Commission seeking a zoning change for the ii-Country
Estates Subdivisien for which application hearings have been
scheduled in the near future. -

3%. The Hi~Country Estates lomeowners Association and ien
current Directors intend in the future to participate ia said
hearings.

40. Such participation by the Ui-Country Estates
Homesowners Associabion 1y expressly prohibited by its certificate
of incorporation. Unless the Hi-Country Bstates Homeownors
Association and its current Directors are prohibited from
participating in the scheduled hearings before the Salt take
Planning Commission, the members of the Association will suffer

immediate and irreparable harm.

SIXTH CAUSE OF ACTION

42. ‘The Plaintiffs incorporate herain, by reference, thoe
alleqations made in Paragraphs 1 through 25 of this Amended
Verified Complaint.

43. The Defendants, John W. Davies, Robert Millard and
John C., Thomas have illegally and wrongfully acted as Directors of
the Hi-Country Estates Homeowners Association by attempting to
anforee protective covepants against moemburs of the Assocliation.

44. The Defendants, John W. pPavies, Robert Millard and
John C. Thomas have illegally acted as Directors of the Hi-Country
Estates lomeowners Association by expending funds of the

Association in attempting to enforce protective covenants agalinst

its members.
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45. The Defendants, John W. Davies, Robert Millard,

and Joanns Abplanalp have illegally and wrongfully acted as
Directors of the Hi~Country Estates Homeowners Associakion in their
conduct of the elections which took place on October 15, 1980, and
February 28, 1981, as set forth above.

46. The Plaintiffs have made a damand on tho Dufendants
to redress the wrongs complained of herein, but the Defendants
failed and refused, and still fail and refuse, to comply with the
Plaintiffs' demand.

47. Bf reason of the unlawful acts of the Dafendants
John W. Davies, Robart Millard, and Joanne Abplénalp the Defendantc
Hi-Country Estates {lomeowners Association has been damaged in the
sum of THIRCY THOUSAMD DOLLARS ($30,000,00) -

48. The Plalntiffs havae no adegquiate remedy ak law.

NHEREﬁORE, Plaintiffs pray for judgment against the
Defendants as follows:

1., Pursuant to Plaintiffs; First and Second Causes of
Action, for an Order determining that the current Directors of the
Hi-Country Ustates Homeowners association were not lawfully olectsl
or appointed and enjoining such Pirectors from taking any further
actions ¢n behalf of the Association.

2. Pursuant ko the Plaintiffs' Third Cause of Action,
for an Order determining that the Hi-Countrv Estates Homeowners
Asscciation has no authority to enforce protactive covenants nf the
Hi-Country Estates Subdivision upon individual members of the
Assoclarion and enjeining the Association from any furthaor
enforcoment or expenditure of monieS‘thcrefﬁr.

3. Pursuant to khe Plaintiffs' Foarth Cause of Action,
for an QOrder determining that the protective covenants and
amendments thereto filed against the Hiwcountry Estates Subdivision
are unjawful and shall be reﬁoved.

4, Pursuant to the Plaintiffs' Fifth Cause of Action,

for an Order determining that the Hi-Country Estates Homeowners

gy mia s
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31
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Agsocaition has no authority to participate on behalf of its

members in the hearings before the Salt Lake Planning Commission
with respect to a zoning change for the Hi~-Country Estates
Subdivision and for an Order enjoining any such actions by thoe
Assocaition or its Directdrs.

S;I‘gdrsuanﬁ'to the Plaintiff's Sixth Cause of hcticn,
for Judgment in favo;‘;f the Defehdant, Hi~Country Estates
Homeowners Assocliation, and against the Defendant%, Joha W. Davies,
Robert Millard,'John C. Thomas, and Joanne Abplanalp in the sum of
TIITIRTY THOUSANDEDOLLARS ($30,000,00). '

6. For attorney's fess, costs of cou}t and for such
further relief as to the Court appears just and equitable in thao

premises.

DATED this Mc day of November, 1981.

HARDING & HARDING
ATTORNEYS AT LAW

M. IHARDING
TORNEY FOR PLAINTI
P.0. Box 1286
Amexican Fork, UT 84003
756~7658
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CON KOSTOPOLOS

Atcorney for Defandanta

1095 East 2100 South, Suite 235
Salt Lake Gity, UT 84106
Telephone: (801} 487-5777
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I8 THE THIRD JUDICTAL DISTHICT GOURT, IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

LRI DI

2 ey

G,

1S 3
..n Nl "”"TW"?\%‘AM}M L

RICHARD L. JAMES, SHIRLENE A. JAHES )
BRYCE DEAN, CAMILLA DEAN, STEVEN K. )
HAZFIELD, SUSAN HAXFIZLD, WILLIAM )
MTLLGATB, BETTY L. MILLGATE, PAUL E.)
STROH, SUSAN STROH, MARY €. GRAVES, )
RONALO MATKAY, MARIE MACKAY,
REBECCA M. KIRHY ERWIN W. KEnBY,
DR. CHARLES HAGAN WAYNE 'TCNORO,
SHETLA M. TONDRO, KEITH GUHR, BOYD
PRESCOTT, VAUR ?REbLGfT MIKE 8.
WHITE, ANN G, WHITE, JhHES TEBBE,
EMELY TEBBES, BONNIE WHITRE, FRED
KHLATKOWSKT, ANNE H. KWLATKOWSKY,
DARWYN W. CQLTOM LYROA €, LOLEGH.
KENNETH MORTON, BFLVA NORTON, LARRY
BEAGLEY, ESTHER BEAGLEY, JORY
BEAGLEY, SADIE BEAGLEY, STad TAGCY,
PATRICIA TACY, RONALD VINCENT,
BONNIE VINCERT JAY P, JAMES,
EMOGENE L. JAMES,

Plaintiffs,

vaE.

JOHN ¥. DAVIES, ROBERT MILLARD,
JOHN C. THOMAS, and JOANN ABPLANALP
and HI-COUNTRY ESTATES HOMEOWNERS
ASSOCTATION, a non~profit Utah
Corporation,

Defendants.

Vuvuvuukuuuvvuvvvvvuvuvvvv

FIRST AMENDHED
ANSWER ANp
COUNTERCLAIMS

K360

civit 8o, (-~ &1-

Defendants, by and through their attorney of record, anawer

Plainciffs®

Plainti€fs as follows:

ANSWER

Second Amended Varified Complaint and Couatsrclaim agaiast

1. Admit the allegations sontained in parsgraphs 1 through &,

faclusive, of Plaintiffs’ Complaint,

2. Deny that Larcy, Esther, John and Sadie Beagley ave mewmbera of

Hi~Country Homeownars Associatian, but adwmit the remainder of paragraph 4

of Plaintiffg’

Complaint,
3. Admir paragraph 5, !
!
4. Deny paragraph 6.

EXHiBIT
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5. Admit paragraph 7.

6. Deny paragraph 8

- 7. Admit that Robert Hillard is currently serving as a Directar but
é deny éach and every other allegation of paragraph 9.
j 8.  Deay paragraph 10,

9. Adwit paragraph L1},

10. Admic- that an sanwal meeting wia held on February 28, 1981 but

deny each and every ocher sllegation of paragraph 12.

tt. Adpmit parapraph 13,

é 12. Demy paragraphs 14 through 19, inclusive.
13, Adwit pacagraphs 20 through 21, inclusive.
: L4, Deay pacagraphs 22 through 23, inclusive,
: 13. Admit paragraphe 26 through 27, iaclusive.
L6. Deny paragraph 28,
17, Admik paragcaph 29,
LB. TPeny pacagraph 30, ) ' i
19. Stace for the reenrd that MlaiabifFa® Complaint has no
p

paragraphs numbered 31 theaudg 36, iagiusiva.
20. admit paragraphs 37 through 3%, iaclunive.
21, Deay pacagraph 40,

22, State for the recoed Lhar Plaintiffs' Complaint has no paragraph

nunbered 41,
: 23, Adalt paragraph 42.
- 24, Deny paragraphs 43 through 48, inclusive,
FIRST DEFENSE

" Plaimtiffs’ Complaint fails to state a cause of action for which

reliaf can b& granced,
SECOND DEFENSE
The actions of Defendants zlleged in thé Complaint, if any such
actions took place, did noc result in any actual injury or damage to
Plainviffa,

THIRD DEFKHSE

Defendants allege, upon information ead belief, that Plaintiffs
t
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fnscituted this sctien For the improper purpose of harassing. annoying and
defaming Defeﬁdan:s. By virtue of their acts, Plaintiffs are guilty of
unclean hands and are now barred from seeking equitable velief as claimed
ia their Complaiat,
FOURTH DEFENSE
Any claim for relief or canses of action set Forth in Plaintiffa’
Complaint ace barrsd by the doctrines of Laches and estoppel,
FIFTH DEFENSE
Defendants’ conduct regarding appointment and election of Directors,
efforts to enforce protective covenants and represeatacion of the
Association vece tegally justified by the facta and cirecumstances
sucvoundiag theic occurence,
SIXTH DEFENSE
Bach and ‘every act complainud of by Plaintiffs agalaot the individual
Defendants, to wit: JOMH W, DAVIES, JORN C. THOMAS, ROBERT MILLARD and
JOANN ABPLANALP, was duly performed by thew ia their corporste capacities
and in the course of tha pecformsace of thelir respective corporate
vesponsibilicies, as Dirsctars and/or officers of HI-COUNTRY ESTATES
HOMEOWNERS ASSOCLATION, 4 Wtah Noa~Prafir Cosporation. As & reault, each of
the individual Defendanta is entitled to the protection of the sorporate
shield of HI-COUNTRY ESTATES HOMEOWNERS ASSDCIATION, and each ig encitied
to have Plaintiffs ¢laime dismigsed.zas against them personalily.
COUNTERCLATMS
COUNT I
Pefandant HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION, For irs
Counterelaim againsc Plainciffs, alleges as fallows:

L. Hi-Couatry is a Utah non-profit Carporation duly incogporated,

with fte principle place of business in Sakt Lake Giry, Utah.
2, Defendancs, and each of them are residents of Salt Lake County,

State of Utah.

3, Throughout October and Kovewber, 1981, Plaintiffs Richard L.

James, Shirclene A, James, Bryce Dean, Camilla Dean, Steven ¥, Maxfield gnd
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Susan Maxfield, in particular,|together with other Flaintiffs named herein,

g in the presence aud hearing of sach other and thicd parties, did
malicioysly speak of and concering Hi~Country by alleging the following

! faulcs and defanatory words, or warde to the foliowing effect: 'Thac

; di-Country Estates Homsowners Agsowiation, by and through its present and

’ formar directors, did coadust elections and appointments in illegal manner;

chat Hi-Country Eststes Homeowners Association, by snd through its present

R

and Fformer Direccors, did unlawfully and-illegally attewmpt Eo enforcs
certdain protective covensnts ralacing to the Hi-Councry Eatates
Subdivisions; and that Hi-Country, by and theough ite present and former

directors. bad ao authority to represent members of its associatlen at a

e 8 bk T e i e ke

Salt Lake County Zoning meeting nor at any other meetings.

4. That Plaintiffs knew that said words were unktcus and in makiong

T ameeavaa

said defamatory statements, Plaiatiffs scted wizh malice towards Dafendant -

ok

Hi-Country,

) 3.  Defendant Ri-~Country has always enjoyed a good reputation
relative to its authority to represent ita msmbers. lawfully electing and

appointing officers and directars, apnd lawfully enforcing protuctive

o covenancas,

6. As a .result of Plainciffa’ defamatory statements, Defendant

Bi-Country has been damaged to the extent of ar leasc §25,000.00.
COUNT T
: 7. Defendant Hi-Country reallages the allegations confained in

Paragraphs | and 2 of Couat I above,

. g, On or about November, 1981, Plaintiffs comnenced a civil action
. against Defendant ln che above—sqritled Court, which action was tommenced
aad prosected by Plaintiffs maliciously and without probable cause,
9. By reason of Plaintiffs' actions, Defendant Hi-Country suffered
) injury to its ability ¢o effectively represent its members and ro its

) teputation, all to its damage in the sum of $25,000.00, toguthar with

actorney's fees incurred to defend said malicious action, and Defeadant
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specifically reserves the right to prosecute Plaintiffs Eor said malicious

progacutien upon Defendant's successful defense.
COUNT II1

10. Defendant Hi-Country realleges the allegations contained in
Paragrapha 1 and 2 of Count 1 above.

LE, Defendant Hi~Gountxry exists for the expresa putpose, among
cthere, to promote the healih, safety and welfare of the residents within
Hi~Country Batates, which purpose includes the eaforcument of protective
covenanta, the appointmeat and election of members of ita Beard of
Dirgctors and rapreswating ita membership in matters of common interest to
such membera, :

12, Plain:iffa. with full knouledge of aaid contructual obligations
of Dafendant Hi-Country, 4nd ioteadiog Co harass, sapoy, persecute, injur,
destroy, and otherwise intarefere with the due prowscucion of Defendant's
Hi-Couatry lawful business did wrongfully, inteotiomally, maliciously and“
Fraudulently retain a Tempovacy Restraining Order apaimat Defendant
Hi~Country, which Restralming Order and injunction preveated Defendamr Hi-
Country from perfocming ita contractual ohligatioas to its mambérship.

I3, That, as a consequence of Plaintiffs' interference with
Defendank Hi-Countcy's contractual obligationa, Defendant Bi=Country has
been damaged in che sum of $25,000.00,

counr 1v

l4. Defepdant realleges the allegations centained in Paragraphs 1
and 2 of Count I above.

£5. Plaintiffs, by instituting their action against Defendant
Ri-Couatry, in which action Plaintiffs attack the validicty of certaia
protective covenants celative to Hi-Country BataLes Subdivision, have
Stouded tirle to lands held by Defandant Hi-Country.

16. Said cloud was Lnstitubed by flaintifis for no legltimate

purpose and anly Lo harasd, anmoy, injur and persecute Defendaat

Bi-Country, all to Defendaat Bi~Country's damage in the sum of §25,000.00.
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17. The individugl Defendants herein, to wit: Joha W. Davies,

Bobert Millard, John G..Ihomas; and Joann Abplanalp, expressly veserve

their respective righta to file their owa actions against Plaintiffs
sounding in defamatisn, interfersuce with contract, malicious progecution,
cloud of title and fraed.

18. ALl Defendants herain expresely reserve their cight tu add
additional Counts as Counterciaims as and when discovery p;ucadures reveal
facts justifying same.

WHEREFORE, BDefandants bray as follows:

1.  Thac Plaintiffty co@blalnt be disoissed with prejudice and that
the Court eater judgmen: for the Dakandants on the marits., Defendancs
further pray foc sn award of appmpxute atioynay'a faes and Eor their
costa of Court incurred in conection with thie action,

2.  For Judgment against Plaintiffs and in faver of Hi-Country under
Count I of Defendants!? Countarelaim in the amoun: of §25,000.00.

3. For Judgment against Tlaintiffs and in Favor of Hi~Country under
Count II of Befendants' Counterclaim in the amount of $25,000.00,

&, For Judgment agzinst Plaintiffa and in faver of Hi-Country under

Count IIX of Defendants‘ Counterclaim in the amount of $25,000.00.

5. For Judgment agalnst Plainciffs and in Favor of Hi-Counktry under

Count IV of Defendanrs' COun:erclaLm in the amount of $25,000,00.

6.  For punitive damages under each of Befeadants’ Countercleims in
awounts Lo be determined by cthe Court.

7. For auch other end further telief as the Court deeus equitable

in the premisea.

DATED thi%}f of January, 19872.

CON KO%TOPUZGS

Attorney for Defendan
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R. CLARK ARNOLD ‘ ) 4 e
Lowe & Arnold ‘.." N u_ﬁ,l_ ﬁ
Attorney for Plaintiff L s ,-fccm
Valley Tower, Pourth Floor

50 West Broadway

Salt Lake City, Utah 34101
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

2
I

STATE OF UTAH

f
o S

£ -
RICHARD L. JNMES, et al., ) TR
' plaintiffs, ) e,
. \ . TR AN
vs. ) PINOINGS OF PACT AND R
. CONCLUSIONS GF LAW £ L .
JOEN W. DAVIES, et al., ) 3 JE
3 T
pefendants, ) L Ce
. “ e
vs. ) CeTT
Lo . - S
BAGLEY & COMPANY, et al., ) Civil Ho, C-81-8%560 A
Third Party Defendants. ) Assigned to Judge Daniels %‘
. i
The above-sntitled matter came on for hearing on manday, ra

January 9, 1884, at the hour of 10:00 a.m. Varicus of the plain~- :
tiffs were present and were represented by rheir attorney, BR.
Elack Arnald. r, Arnold did not represent all of the plain=-
tiffs, however , some- of them ceprezenting thenselves
individually; to wit: Edwin Kirby, Dr. Charlesa Hagen, Keith
Gurt, Stan and Patricia Tacy, Emily Tebbs, and Shaila Tondro. Of
tne individual plaintiffs appeaging pro Ie, only Xeith Gurr
appeared representing himaelf, The defendants were prasent ana
tEhrasented by theicr attorney, Con Kostopulos. The trial con-

52/2~3 Pindings, Page 1
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tinued until Janvary 17, 1984, at which time both parties rested.
During the course of the trial, both parties pcesented witnesaes
and submitted evidence in support of thelr respective positions.
uUpon the closing of this matter, the Court continued until
Pebruary 10, and later continued until Pebruacy 17, 1984, closing
arguments. In the interim, the parties subaitted a Memorandum af
Points and Authorities in support of their respective poslitions.
The matter having finally been c¢losed, and the Court having con=
sidered all of the evidence ptesented, and being fully adviaed in
the premises, now makes and enters the following finding of fact
and conclusions of law, B

FINDINGS QF FACT
Findings With Regard to Jurisdige:in of'V%ggg' ’

1. The Caurt finds that the plaintiffs and defendants
were residents of Salt Lake County, State of Utah,

' 2. The Court finds that the property in dispute in this
matter is situated in Salt Lake County, State of Utah,

3, ‘the Court finds that the Ri-Country Estates, Phase I
Homeowners kAssociaticn iz a non=profit corporation organized
under the laws of the State of Utah with its principal place ot
business being in $alt Lake County, Utah.

4. all of the actions complained of in plaintiffs’
Complaint and all actlons complained of In defendants’
tounterclaims occur-ed in Salt Lake County; gtah.

Findings With Pegard to Plainciffs® Ficst Cause of Action

5. With regard tn the plaintiffs*® allegations in their
first caus: of action regarding the elecrion of Mr. BRobert
Millard az a director of the Homeowners Association at the
October 15, 1980 special meeting, the Coucf finds that NI,
Millard was subsequently properly appointed ;nd/or elected on at

52/2-4 Findings, page ‘2

s may et

[

SB agegrrammmomrrs n o

‘I

e
.




L)

it 5o e ke 2 b ML ALt ibL

st D T T T LI T )

the complaints ralsed in plaintiffs' first cause of actlon are

least one occasion ag a dilrector of the Associatlon and therefore X'
moot. E

8 The Court finds that plaintiffs® have suffered na 1
damages as a result of any alleged improper election of Mr. !
Millard as a director at the October 15, 1988 special meeting. s
Pindings With Regard’ to Plaintiffs' Second Cause of hction .

7. With regard to the plaintiffs® second cause of 1 \
action, the Court finds that John W. Davies, Robert Millard and
John C. Thomas, defendanta herein, were properly elected aid
directors of the Homgowners Asscciatlon and therefore the allega- S e
tions ralsed in the plaintiffs' second cause of action are maot. v

. r

ot

Vy

8., The Court f£inds that the plaintiffs hava guffered
no damage as a result of any alleged impropec slaction of Messrs
Davies, Millard and Thomas at the Februagy 28, 1981 anaual ‘ X T
meeting.

Pindings With Reqard to Plaintiffs's Third .Cause of Action

6. The Court finda that the Bi-Country Estates, Phase
1 Homescwners Association has taken action ta enforce the protec—
tive covenants upon owners of property in Hl~Country Estaktes,
Phase I, to wit: filing various lawsuits, including a lawsuit
aqainst Shirlene and Ricnard Jémes and has threatened to file
lawsuits against other property owners.

10. The Court finds that the Assoclation has expended
no Funds in t;king such action.
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11. The Court finds that the word "owneér of property”

——— et
as that term is used in the protective covenants, wWas not
PUTTS

intended to include the homeowner 's association as an ownet such

as would entitled it ro bring .action against another ownet of
~a8 Wouie =Ll - St anutas
propecty for vioclation of the covenants,

-

52/2-4 Findings, Page 3 :
+
) .
Ap— e ———— b e
- . . ' R ' -
- a - < o [ )
- . ; 1 . .
. - \ & ! ‘\\ -, - E k [
L - i ) .v""‘ . I
- ) ) -4 C - ‘




A Rt St e 55t A sl

|
|

ERUIIPRTE, DTTOREN, O TN PO PRI L b e S e

/.»f' l 12. ‘The Court £inds that the purposes for which tﬁ;\\\
/' Hi~Country Estates, Phase I Homeowners Aggociation wad infii:///

cated da not include enforcement of the protective covenants.

13.. nds 3 o is
restrained and ‘enjoined from enforcing the protective covenants,
the plaintiffs will suffer injury for which they have no adequate
remedy at law.
Pindings With Regard to Plainkiffs’ Fourth Cause of Action

14. The Court finds that protegtive covenants were
cecorded against the property located in Hi~Country Estates,
Phase T in two separate documents, both recarded on March 22,
1974, to wit: a basic set of govenantd containing genecal
restrictions and an amendment to that hasic set of covenants.

15. The Court finds that the basic aet of covenants was
executed on the date it bears, June 15, 1970C.

16. The Court finds that the apendment to the covenants
was executed on the date it bears, Apcil 6, 1973.

17. ‘The Court finds that the basic set of covenants was

‘prepared at a time when the grantor therein was the equitable

owner of the property located within Phase I.

18. The Court Ffinds that at the time the amendment to
covenants was prepared, April &, 1973, the purparred grantor Was
not the equitable owner of a majority of the property located in
B{-County Estates Phase I.

19. The Court finds that the protective covenanti pre-
pared on June 15, 1970 are not vague or ambiguous in their con-
tent.

20. _The Court finds that the 523323355 e:ecuted June

15, 1970 by their tecrms, prohinit amendment for _a period of
E énty-flve years following their axacution,

21. ‘The Court finds that the asmendment dated April 6.
1973 W4# intended to take sffect immediately Ethereaftac and

52/2-4 Findings, Page 4 o
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therefore sooner than 25 years after the exegution of the basic
covenants, '
Findings With Pegard_to Plaintiffs* Fifth Cause of Action
22, The Couct £inds that the Articles of Incorporation
of Hi-County Estates Phase 1 Homeowners Association do not
include a specific grant of authority allowing the aAssociation to
appear at zoning hesrings to represent the members. ' h
) 23, ‘The Couct finds that the Articles of incorpocation \\\
of Hi-~County Estates Phase 1 Homeowners Association do not
include as a purpose of the Assogiation, acting in a represen=

tative capacity on behalf of the members of the Assoclation at .

zoning hearings. . y -

Findings With Regard to plalntiffs' Slxth Cauge of hetlon . "]
24. The Court finds that the Acticles of Incorporation ] ' R

and the Bylaws of the Hi-County Estates Phase I iflomeowners
Association do not provxde a grant of authority for the directors
to take action to enforce the protective covenants against owners
of property in Hi-Tounty Estates Phase I,

25. The {ourt finds that the actions by directors in
attempting to enforce the covenants in the name of the

Assaciation against property owners in Hi-County Estates Phase I,

as found above, was ultra vires to the power of the Aszociation.
26, The Court finds that although the Association 4id

rake action in an attempt to anforce the covenants against indi-

e e e r———

vidual property owners, no finds of the Association were expended

-~

in doing so and therefcre there has been no damage suffered by
the Association by reason of such actians.
Findings with Reqard to orfendants' Counterclaims

7. The Court Ffinds that the defendantd voluntarily
abandoned their counterclaims against the plaintiffs without pre=
Senting evidence therecn.

Fi¥*dings With Regard to Attorneys! Fees

. & + smas -
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28. The Court finds that both the plaintiffs and defen~
dants presented their various claims’ in thia lawsuit in good
faith and did so based upon a legitimate belief in the correct—
ness of their pesitien,

Pindings With Regard To_JoAnn Abplanalp. ) B

29. The Court finds that the only claims agalnst the i

Defendant Johon Abplanalp involved the alections referenced in E 5\;
i
£
B

IS 4

the First and Second ‘causes of action, Inasmuch as the court has
found those to be moot, all claims against Abplanalp are also
moot.

Based upon the foregeing tlndiﬁgs of face, the Couart now
anters the following conclusicns of law,
1. Jurisdiction and venue are propetly before this Court o }
hear the Blaintiff's and Defendant's cosmplainta against each P?
{
¥
!
¥
T

CONCLUSIONS OF LAW . g -

other and to render relief thereon.

2. The plaintiffé'lrfirst cause of action should be
dismissed with prejudice.

3. The plaintiffs' second cause of action should be

r

dismissed with prejudice. - ' % .
4. The plaintiffs should be granted celief on their -hirl %

cause of action against the defendant Hi-Country Estates Phase T i .

domecwner's Association znd the defendant directors thereof, and co 1_"” i

the iti-County Estates Phase 1 Howeowners Assoclation and the l" o

RPN G

directors thareaf, in their capacity as directors, should be pec- £ .' ' i
manently restrained and enjoined from attempting to eaforce the ' Y
protective covenants.
5. The defendants are entitled to a judgment by the Court ¢
derlaring that the hasic protective covenants executed on June E
15, 1970¢ and recorded on March 22, 1974 are not vague Of anbi- E .
|

guouas and do constitute a present and continuing servitude upon
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the property located within Hi-County Estates Phase I; however,
the plaintiffs are eatitled to a judgment of the Court declaring
that the amendument to said protective covenants, prepared Aprll
6, 1973 and recorded March 22, 1974, was improperly enacted and
is woid.

6. The plaintiffs are eatitled to a judgment by the Court
that the directdrs of the Homeowners Association are prohibited
from representing the association or members thezeof at zdntng
hearings. and a permanent restraining order should imsue againsat
the Association and directors thereof from pactlcipating In such
hearings,

7. The plaintiffs are entitled to a. judgment by the Cour?
that the dsfendarts acted ultra virfes in attempting to enforce
the pratective covenants agalnst proparty ownars in Hi-Counkry
Estates Phase 1. The restrataing ordar herstofors provided with
regard to the plaintiffs' third cause of action should also be
entered with regard to the sixth cause of action. No monetary
damage should be awarded to plaintiffs on this cause of action,

8, Tha aéfendnnts' Counterclaims. against the Defendants
should be dismissed with prejudice. '

9. All claims against JoAnne Abplanalp should be dismissed
with prejudice.

10, Each party should bear their own costs and attorneys’
fees incurred herein.

DATED this 2y’ day of March, 1984,

-
L

\ WY {f QCLLU A ro

SCOT? DANIELS
pistrict Judge

;.-—--'-T

h {hiAverd Toalemes b
APPROVED AS TO FORM AND CONTSRT: ) Lren

A‘ [ ;:er / e

&y Lowprty Craws
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R. CLARK ARNOLD

Lowe & Arnold

Attorney for Plaintiff
Valley Tower, Fourth Floor
50 West Broadway

Salt Lake City, Utah 84101

Telephone: (801} 521-5466
IN THE THIRD_JUDZCIAL DISTRICT COURT OF SALT LAKE COUNT?'

STATE OF UTAH

RICHARD L. JAMES, et al., )
Plaineifgs, ) .
vs. .y T 3uveuEwt
JOHN W. DAVIES, et al., ) °

Defendaqtg,- )

Vs, - g } ,
BAGLEY & COMPANY, et zl., ' } - Civil No., £-81-8560
Third Party Defendants. ) Assigned to Judge Daniels

The above-entitled matter came on for hearing on Monday,
January 9, 1984, at the hour of 10:00 a.m. Various of the plain-
tiffs were present and were represented by their attorney, R.
€lark Arnold, Mr. Arnold did not represent all of the plain-
tiffs, however, some  of them - representing themselves
individually;' to ‘wit: Edwin Kirby, Dr., Charles Hagen, Keith
Gur¥; Stan and Patricia Tacy, Emily Tebbs, and Sheila Tondro. Of
thé individual plaintiffs appearing pro . se, only Keith GUrr
afpdared representing himself, The defendants were present and
refresefifed by their attorney, Con EKostopulos, The trial cos-
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tinued until January 17, 1984, at which .time both parties rested.
bDuring the course of the trial, both parties presented witnesses
and submitted evidence in support of their respective positions,
Upcon  the c¢losing of this matter, the Court continued until
February 10, and later continuged until February 17, 1984, closing
arguments. 1In the interim, the parties submitted Memorandum of
Points and Authorities in support of their respective positibns.
The matter having finally beeﬁ closed, and the Court havin§ con-
sidered all of the evidence and memorandum presented, and being
fully advised in .the premises, and hévinq heretofore signed and
filed its findings of fact and ¢conclusions of law, Now, there-
fore, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:

1. The pléintiffs’ first cause of action 1is hereby
dismissed with prejudice. .

"2, ' fThe plaintiffs' second cause of action 1is hereby
dismissed with prejudice. ‘

3. The plaintiffs are hereby granted judgment against the
defendants on their third cause of action, and the Defendant
Hémeowners Association and the Directors thereof, individually in
EReir capacity as Directors, are hereby permanently restrained
afid enjoined from taking action or expending funds of the
AsSociation to attempt to enforce the protective covenants
agaiﬁét property owners of property located in Hi-County Estates,
Phasg ¥,

4. The defendants are hereby granted a judgment against the
Plaintiffs on the plaintiffs! Ffourth cause of action to the
extent that the Court hereby declares that the protective cove-
nants executed June 15, 1970 and recorded on March 22, 1874 to be
valid andlenforcible restrictions and servitudes on the propeity
i8cated in Hi-County Estates, Phase I. The plaintiffs, however,
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are hereby granted judgment against the defendants on said fourth
cause of action to the extent that the Court hereby declares that
the amendment to said protective covenaﬁts prepared April 6, 1973
and recorded March 22, 1974, is void and unenforcible,

5. The plaintiffs are hereby granted judgment against the
defendants on their fifth cause of action and the Directoers of
the Hi-Country Estates Phagse I Homeowners Association, in their
capacity as directors are hereby permanently restraineé and
enjoined from appearing at Planning Commission ¢or zoning meetings
or hearings in a representative capacity on behalf of the asso-
ciation or of the individual propersy owners of property in
Hi-County Estates, Phase I.

6. The plaintiffs are hereby granted dJudgment against the
defendants on their sixth cause of agtion and the Hi~Country
Estates Phase I Homeowners Assoc1at10n and the Directors thereof,
in their capacity as Directors, are hereby permanently restrained
and enjoined from taking any action or expending any Association
funds to enforce or attempt to enforce the protective covenants
against Property owners of property located in RHi-County Estates,
Phase I.

7. All claims against the Defendant JoAnn Abplanalp are

hereby dismissed with prejudice.
‘ 8. The defendants having abandoned their counterclaims

against the plaintiffs, the same are hereby dismissed with preju-
dice.

9. Each part is hereby ordered to assume their own costs

and attorneys' fees incurred herein.
DATED this __ ) day of March, 1984.

SCOTT DANIERS
District Judge

ATTISET
52/8 Judgment, Page 3 H. DIAOH mn Y
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APPROVED AS TO FORM AND CONTENT:
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Con Kostopulos - —
Attorney for Plaintiffs
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
BTATE OF Ural

* k& * w 4

RICHARD L. JAMES, ET. AL., *

Plaintiffs, * Civil No. C-81-8560
vs. ' * COURT'S RULING
JOHN W. DAVIES, ET. AL., *

Defondants. *

BE IT REMEMBERED that on the 17th day of February.
1984, in the above-entitled court at Salt Lake City, Utah,
commencing at the hour of 2:00 a.ﬁ. the above-entitled
matter came on for hearing befofe‘the Honorablg Scott Daniels

sitting without a jury, and the following proceedings were

had.
APPEARANCES :
For the Plaintiffs: ' R. Clark Arnold, Esq.
Lowe & Arnold
Valley Tower, Fourth Fleor
50 West Broadway :
Salt Lake City, Utah 84101
For the Defendants: Con Kostopulos, Esg.

Attorney at Law
1095 East 2100 South, Suite 215
Salt Lake City, Utah 84106
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PROCHEED T NGS
(Excorpt of provoecdinaes)

TiHL CURT: Thas is the case of Richard L. Jaces
and others verses Jchn W. Davies and others, C-81-8560.

First cause of action related to Lhe election and
it was dismissed.

The second causg¢ of action related te the election
of officers, and it was also Jismmissed.

The third cause of action relates to authovity to
enforce the covenants. ‘

As I have read the covenants in light of the
testimony thgt's béen presented, I'm of the opinion that the
type of homeownership that the Homeowners Association has
is not a type of homeownership or land ownership contemplated
in the restrictive covenants and rule that the Homeowners
Association has no authority- to enforce the restrictive
covenants.

On the fourth cause of action, the first portion
relating to the covenants themselves was dismissed.

The second relating to the amgndment, I think I'm
compelled to rule that the amendment was not properly enacted.
First of all I just can't really read the restrictive covenants
themselves in such a way as.to allow amendment before the
expiraticn of that term in 1995, But even if there were
folme metnod to do that, I think it requires the counsent of
the equitable owners 6f Llie propefty. So on either ground

I rule that the amendmient is not properly enacted; it is

void.

AT A A Y VTR T sy ey

T U

e A L




F -8

- S ¥

10
11
12
13
14
15
16
17
18
19
20
21

22

The fifth cause of action relating to the ability

of the fionwcowners Association ta appear and prosent ibts viows g

the zoning actions, I've read the cases citéd and the rule
cited, and I'm of the opinion that based upon the language in
the articles of incorporation, the Homeowners Association
does not have the right to hear zoning hearings.

On the sixth cause of action which relates to ultra‘
vires as well as I find as a matter of fact that there were
no funds used of the Honieowners Association used to prosecute
actions to enf@rce the covenants. Therefore, 1 rule for the
Defendants on that parﬁicular claim.

The third part of the sixth cause of action relating
to the elections is moot and is dismissed based upon the
fact that the first cause of actions were dismissed beqause
of the election question.i find ta b= moat.

I dorfind that the directors acted in an ultra vires
matter in attempting to enforce the restrictive covenants.,
And I suppose the issue of judgement they can't do that, but
I really find no damages inthat respect since they didn't
use any Homeowaer.Aésociation funds.

I think that the action was prosecuted on both sidés
in good faith and both sides hdnestly felt they had a
legitimate position to take and do no: feel that attorney fees
are appropriately awarded to either side in this case. And
*eally since I ruled in favor of the Plaintiffs on some of
the issues and in favor for the defendants on others, it's
difficult I8 ge how there's a prevaleht Party, and therefore,

award no costs,

i
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Now, did 1 cover cverything or did I leave something
out?

MR. ARHOLD: No, Your Honor, just «larifying on the
judgement. The judgement would be that the perﬁanent_restraining
order would issue against enforcement of the covenants?

THE COURT: I think that's probably appropriate.
Any problem with the form of that procedure?

MR. KOSTOPULQS: No, Your Honor.

N The only additional guestion I might ask, the Court

may decline to respond, it being not perhaps properly before
the Court at the preseént time is this: In as much as the Court
has ruled that the amendment to the covenants is invalid in’
as far as it being improperly enacted and in as much as the
amendment to the covenants is the scurce of mgﬂdatory membershilp
in the association itself, and in as much as we are coming
up very quickly-té the February 28th anual meeting of the
association, I wonder if -the céurt would address the issue
of whether or not that meeting should go forth or if there's
any point in doing anything with it or whether the association
should simply be dissélved at this point?2.

THE CQOURT: Well, I'm of the opinion that tﬁe amend-
ment was improperly enacted which seems to be the scource of
mandatory participation in the association. I don't see any
féason why the association can't continue to hold its meetings
do what it wants €6 d8, fuaybs sVeEh tell people if they can‘t
be members, they can't drive on the roads or something. But

as I read the documents, I just see no -- I just cannot come

to the conclusion that that amendment was validly enacted.
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And I don't know if I can tell you what thc next step is. I
really don't think it way —-
MR. ARNQLD: I will preparc tho findings.
THE COURT: Would you submit those to Mr. Kostopulos?
MR. ARNQLD: I will, Your Honor.
THE COURT: All right. Again, I appreciate tle
way it was handled. It was a very well tried case and the
areas that were submitted were presented very well.

. {Whereupon, the proceedings were cencliuded. )
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CERTIFPICATE

STAVE OF UTAl )
P ss
COUNTY OF SALYT LAKE )

I, Susan S. Sprouse, do hereby certify that
I am a Certified Shorthand Reporter and Natary Public in
and for the State of Utah:

-That as such Reporter, I attended the hearing
of tha foregoing matter and thereafter reported in Stenotype
all of the testimony and proceedings had, and caused said
notes to be transcribeq into typewriting, and the foregoing
pages~numbereﬂ from 2 to 5 inclusive, constitute a full,
true, and correct report of the same.

DATED at Salt Lake ¢ity, Utah, this 23rd day of

February, 1984.

Susan 8. Sprouse, C3R/RPR
My commission expires:

Rovember 198?




