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PROTEGTIVE CCVENANTIS FOR Hi~-COUNTRY ESTATES

Located in Salt Lake County, Stats of Utah,

Phase I, s& showa by Plat recorded on the _I7th

day of Jsauary 1972, Reference: Book "KK"
of PlafsTager 38, 57, 5B and 59,

KNOW ALL MEN 3Y THESE PRESENIS:

Tha! the said ownevs of the harotoiore deseribed propexty, bereby
subject said propurly to tue following covenants, reitrictions and condivions;
&od the mceaptince of any deed or convayapce thereof by the graotze or
grantecs therein, and their, ard ezch of their keirs, srecutors, admuiristrators,
successors, ard assigne, shall consiitule th=jr covonant aod agresemen’ with
the undersigned, and with each other, to mccept and hold the property des-
cx'hued or conveyed in or by such decd or coaveyancs, subject to said

covenunts, restrictions ard conditions, as foilows, to-wik:

ARTICLE 1

GENSRAL RESTR IQTIONS

1. Land Use and Buildlng Type: The heretofore dzecribed property shall

be dusignated 25 a single family residential lot, excep’ that ench !ot may be
divided one {1} time with the approval of she architectural conirol commitiee,
and in accordance with Salt Lake County Zonirg Repulations.

A wingle family residence ls a dwelling for one family alone, within
which no perzon may be ledyged for Lire =t any time, provided that reasonable
guarters may be built and maintzined in conneciion therawith for the use and
otcopancy of servaats or gurosts of said family and that such quarters may be
builk and maintained as a part of the detached accessory bullding ox buildings
o the sams lot, provided szid accessory bulildings be not at any time reniad

or let to pexrsons gutzide the family and that they mey be oceupicd 208 vsed

B {3 el

Everer? E. DarL
ATTORNEY AT LAW

TEQ BART SENYEN ETRERT
fiaive 2)

ILIOVALE, UTAE BuCAT

EXHIBIT

[




HCa

ouly by percons who aze employed by members of or are guests of said
fernily,

No othsr buildings shall be erected, =ltered, placed, or permitted
to remezin on any lot, other thaa one barn io be ussd in stabling horess and
a pri:a‘utc garage for not more than threa (3] cars,

2, Arcaitectural Control: No building— shail ve axrected, placed or

zltarzd on any lot nox any lot divided without the approval by the architectural
control committes and compliance with the provisions of Section 6, Articlo I,
sf these covenants, No Fence, wall, swimming pool or other consiruction
shali be erected, placed or titered on any lot without approval of the archi-
teclural control cormmitiee,

3. Buildips Localion: No building shall be located on any lot nearer
tg thy Front line than fifby {50} feet thercfrom, meabused to the foundation of
such building; nor nearexr than fifty {50) fect io the rear lot line; cor nearer
then fifty {50) feet to 2 nide Iot line. For tac puxpoee of this coveaant, exves,
staps and open porches shall not be considered &z part of & building for the
purposes of detexmining such distances, provided, bowever, that this shall
not be construsd to permit auy poriior of a builifng, inclading such eavss,
steps, or open porche:, to encroach upon another lot.

4, TEasement: Eesemecnta for installation and maiatenance of utilities
apnd dralnage feciliiles and roads are reserved as shown by the plat, labeled
Exhibit "BY, acd attached to these covenants, The casement arez of cach lot
and all improvemsnts in it shall be maintained continwously by tos owner
of the lot, except for these improvimaents for which a public authority or
utilizy company is responsible.

There is veserved io electric power, gus, water and uther public

utilitics the right o construct, maintain apd operate along, upon and across
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all preseat strect, easements and roadways oo sald propervy.

5. Nulsances: No noxious or offensive activity shall be carried oo upon
zny lot, aor snall anything be done thereon which may be or may become
an annoyance or nuisance to the prighborhood,

6, Turaporary and Other Structures: MNo structures of a temporary

pature, trajler, basement hou. e, tent, shack, garage, barn or othar ouni-
building shall be used at any time w5 a residence eilher temporarily or
permanantly, hor shall said structures be permitted on suid propiriy at

any time. No old or second-hand strauctures shall be moved onto any of

scid lots, it being *he inention hereof thet all dwellings and othor buildings

io he erected on uvaid loks, or within said subdivision, shall be new conscruction
af good quality workmenship and materials.

7. Sigss: No biliboard of any character shzll be erscted, posted,
paiated cr display»d upon ov about any of said property, No sign shall be
erscted or displayed upor ox abuub said property usless and until the form
and decign of said sige has been submitied to and approved by tho acchi-
tectural contro! committee, Ho YFor Sale sigas shall be displayed upon
or obout said property without approval of the architectuz al control committee,

k. Oil and Mininp Oparations; No oll drilling, oll cevelopment operations,

oil refining, guarryicg or mining operations of ary kind shall be perncittzd upan
or in aay lot, No derrick or other structurc deslgned for use in boring for oil
or nalural gas shall bs zracted, maintained or permiliad upor any lot,

9. Livestock-Poultry Agriculture; No animals, livestock or poultry of any

tind shall bo raised, brad, or kept on any lot except that dogs, cats, oxr oibur
household peis and borses raay be kepi, provided that they sre not kept, brad,

or maintained for any commercisl purpose. Ho animal n{ay be kept which

3w
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constitules an annoyance os nuisance to the arona. All animals shall be

restricted to their owner's property.

10, Garbage and Refuse Dizpossl: No ot shzll bo used or maintained

a5 a demping ground for rupbish, trash, garbage, ¢x other waste. Such
trauzh, rubbisk,garbage or otker waste shall roi be kept excopt in sanitary
containers. All eguipment for the storage or dispozal of suck materlsl
shall be ket in = clean and sariteiy condition, and no rubbish, trash,
papirs, junk or debris chall be burned upon any lot,

11, Water Supply: Wheniver a residernce js consbructed on said
property and there ie a culinary water lin: available to serve s:zid residonee
by being lovzted in ao adjoining street or road, the said property owner
shall conuect to and utilize the waier services of said line. No nther waler
supply system shall be used or permitted on any lot or group of lots nnless
suel. system is located, constructed and equipped in aceordance with the
requirerments, standardr and recommendzations oF hoth the Stave Health
Department and State Water Engi.ne'er,‘

172, Trees; No cutting cf trees ghall ‘be perroitted an the premices
at any time, except for the sole purpose of making land availsble for
irnprova.mssts.

13. Landscaping: No landscaping shall be begun oo said property nex
planting of trees take place vnid the plans and specifications therelor have
lirsi been approved ln writing by the arckitectaral supervising commitiee,

14, Diligence ie Building: When the erection of roy residencs ox

othex structure is once begun, work thereon must be prosscuted dilizeatly

and it must be compleied within a reasponahle length of tima.
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ARTIGLE I

DURATION, ENFORGEMENT, AMENDMENT

1. Duration of Resirictions: Alloi the econdilions, covenants and

rescrvations set forth in this declaration of restrictions shall congizun

znd remain in full force and vilect at all times agiinst said property in
Fxhibit "B garnd the owners thereof, subject to the right of -change or mod-
ification provided tor in Sections 2 aud 3 of thiz Article, until tveaty-five
{25) years, =znod shall as then in force be continued for & period of twenty
{20} years, and theresfter for succeseiva periods ol twenly (20) yoars

ecach withoe! limitalion valess, within six (6) meonths prior to 1992 or witkin
the -six months prior to the expliration of any successive fwenty year pexiod
theraaftsy, 2 writton zgreement executed by the then record owners of more
‘hu thres-fourtls {3/4) in area of said properiy, axclusive ol streets, p'arks
:nd open cpices, be placed on record in the office of tre County Recordur
of Salt Lake County, by the {erms of whick agrecment any of szid conditions
ar covenanie are chapged, modified or extinguished in whole or in past as

to all or any part of the proparty originally subjact thereto, ip the meanner

und io the extent thercin provided, In the event that any such writtcn agrosment

of ckange or modification be duly sxecuted and recorded, the orig.ral
conditions and covenents, us therein modified shall continie in force for
successive periods of twenty {20) vears sach unless and until further changed,
modified or wxtinguished in the manrer hersin provided for, by matual
written agreement with not less than seventy per ceat {709} uf the then
owners of record title of said property {including the mortgagees uncer
record mertgages and the trustess under rycorded deeds of trust}, culy
executed and placzd of record in the office of the County Recorder of Salt
Lake County, Utah, prcvided, however, thel ro change of modification

ghall be mads without the writien consent Guly executed and recorded al

-
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iho owier:s of rccord of not less than two-third (2/3) in area of all

laads which are a part of suid properiy snd witich are heid Ia private
owrersaip withie five kundred (500) feet in any direction from any
diraciion From the exterior boundarles of the property concexring
which a chanpe of modification is sought tc be made,

2. Enforcement: Dach aod ull of said coanditions, covenants and
vezervatlons Iz and ars for the benefit of each owner of land (or any interest
therein) in said property =nd they and sach there of ghall ipure to and
pass wilh each and vvery purcel of said property and shall appiy o and
bind the respective successors in intercui of said Grantor, Xach Grantee

ol the Grantor of any part or porilon of said property by acceptance of 2

.deed incorporatiag the substance oi this declaration sither by setiiny it

forth or by refereace therein, accepts the same subject to all of such
res:rictions, copditions, covenants mad ressrvations, Asto cach lot owner
the said restrictions, tonditions and covenants shall be covenants rurming
@ith the land and the breach of uny thereol, and the continuance of such
bruach: may be enjoined, abated or remedied by appropriste proceedings
by any such owner of other lots or par cels b said pronzriy, but oo such
urench shzll affect or knpair the lien of any bana fide morigage or deed
of trust which shall have been given in good faith, -ami for value; provided,
howevir, thab any sobieguent owner of said property shail be bound by
the conditions and covenants, whetber obtrined by foreciesure or at a
trugtea's sale or otherwise,

3, Violation Consiltutes Nuisance: ZEvery act ox ot ission, whereby

any rustrictios, condition or covarant in this declaration set fortk, if
violoted in whole ox in part is declarcd to be and shall constitute 2 nuisance

and may be absled by Grantor or its successors in interest and/or by any

whem
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lot owner; and such remedy rhall be deemed cuinuletive 2nd not exclusive,

4. Construction and validily of Restricticns: A1l of ¥aid conditiuns,

coveaants and reservativns contained in this declaratior shail be construed
together, but if it shall at any time be held that any one of szid conditions,
covenants, or reservations, ar any part thereof, is i.nvalid, ox fox aoy
rcasoa, becomes wnwnforceable ro other cugdition, covenazat, or reservation
cr any part thevecf, shall be thereby aflected or jmpaired; and the Grantoxr
aaxd Grentee, their successors, hatrs, and/or zuvigne shall be bound by
cach article, =ection, subssciivu, parzgraph, sentence, clause and phrase
of thic declaration, irrespective of *he fact ihat any arlicie, suciloa, sub-
wzetick, paragraph, sentewce, clause or phrase be deciared invalid or
inoperative cr for ary rcason becomer unenforceable,

5. Right to Eniorce; The provisions contained in this declaration shall.
bind and inurs to the benefits of and he exforceuble by Grantor, by the
owner or owners of agy portior of said property, their end each of their
legal rypreseniat.ves, heirs, successors and assigns, and failure by
Grantor or any properiy owner, or their lagal represertatives, heirs,
successoTs or assigns to enforce any of said rosirictions, couditions,
covenarts, or reservations shall in n» event he deerned s waiver of the
right to deo sp thercsfter.

6. Arcaitectursl Comnmittee: The architectural cormmitiee which is

vested with the powers dercribed herzin shall consist of three {3} persuns
appointed by the Grantor. Priox to the cernmencem:nt of any excavations,
construction or remodeling or adding io any structure, therstofore completed,
thexe shall first be filed with the architestural commitive two complete

scts of building plans and specifications therefor, fogether with a block or

plot plan indicating the exsct part of the building site the improvements will g
cover and said work shall not commence unless the architectural committee g
~y




shal. endorse said plans =8 belag i compliazce with thesz covennnts and
are otherwise approved by the commities. The szcoad set of sald plans
shall be filed as 2 permanent record with tho archite cteral control com-
Iittee. In the eveal said committee fails to approve or disapprove in
writing said plans within fiftnen {15} days after their sutmission, then
swid approval shall not be required. When all lots in s2ld traclh have kesn
sold by Grantor, said plans and specitications shail be approved by an
architactzral cornmities approved by & majority of owners ol lots in the
property herein described and only owners of said lots shall be priviledged
to vote for maid architectural committce, The Granter shall Lave the
right ‘o uppoinl members of thearchiisctural cornmitteae nntil such iime

as 2ll lots in the tract have been gold by the Grantor.

7. Ass’yoment of Powere: Any and 21l rights and powers of the Grantor

hercin contalaed may be delagated, transierred or assigned, Wherever
the term "Grantor! is ysed herain, it tneludes assipns or succes3zor o
irterest of the Graator,

8. Invalidity: It is exprossly aproed that in the event asy covenani or
condition or rustriciion berelubefore contained, or any portion loereof is
held invalid or vecid, such invzlidity oxr voicness shall in no way aifeat any
valid covenant, condition or restriction,

IN WITNESS WHEREOF, Ihave harcunto set my hand and seal
isis /<" Gay of Jrae, 1970.
EI-COUNTRY .;E‘/S'I’A'I‘ES

STATE LF UTAH )
194,
County of Sait Lake)

l/
I hereby certify that on the 4 _day of June, 1370, D, KIETE SPFNCER,

wf -
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pursaaally appeared before me, who being by me first duly sworn, declared

that he is the peoson who signed the forezoirg lnsiroment and duly scknoow-

ledgud to me that he execuled tae same.
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X NOTARY PUBLIC

#
My commaiefiva expives: Residing at:
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STRTE OF UTAH D.P.U, TEL: 801-530-6512 May 15,96 15:41 No,012 p,;

State of Utah

PUBLIC SERVICE OOMMISSION OF UTAN '
Commlulonert
Stephen F, g:‘dmn
Michaet OGL:;VLE Hebor M. Wols Bui Canstance B. W'I:;::
;.6;0 Erasl;%osoa %oulrn A Floor Clark 1. Jores
Salt Lo Chy, Uiah B1145 @ © 0 Y Douglis C.W Kirk
{801} 520-6716 [; : Bnecsa et Rcall Directos
David L Stoir
Lep! Tl
Jubie Occhard
Commivdon Srerctary

May 14, 1996
LETTER QF EXEMPTION NO. 0057
DEAR XARL, SMITH

The Utah Public Service Commission has received a
Recommendation from the Division of Public Utilities that
EXl- RSTATES H 83 TION
should be igsued a Certificate of Exemption from regulation by the
Public Service Commisslon. This recommendation was made and Letter
of Exemption NO. 0057 is issued to you based upon your
responges to the Questionnalre for New Water Systems. -

You are under a continuing obligation to update your
responses within 30 days of any change. Furthermore, you are '
advised that ispuance of this letter does not alter the authority
of the Commission to inspect and audit _HI-COUNTRY ESTATES
_BOME"{NERS ASSOCIATION _ " to verify the validity of your
responsdes at any time. You should understand that the letter ig
revocable at such time ag your responses are determined to be
invalid. Please refer to this letter number in any future
correspondence with either the Commission or the Division,

Sincerely, -

Julie Orchard

Commission Secrétary

fw/J0 _ EXHIBIT

cc: WEN Pagnes r B &
Tublic Utilit'es
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WELL LEASE AND WATER LINE EXTENSION AGREEMENT

o
THIS AGREEMENT made and entered into this fZﬂi—day of April,
1977, by and between JESSE H. DANSIE, hereinafter referred to as

"Dansie", and GERALD H. BAGLEY, hereinafter referred to as "Bagley",

WITNESSETH:

WHEREAS, Dansie is the owner of property located in Sections
33, 34 and 35, Township 3 South, Range 2 West, Salt Lake Base and
Meridian, and is also the owner of water rights evidenced by
Certificate No. 8212 Application No. 26451, and the rights to
water therefrom and a water distribution system located on such
property; and

WHEREAS, Bagley is the owner of property located in Section
33, Township 3 South, Range 2 West, and Sections 1, 2, 4, 5, and
11, Township 4 South, Range 2 West Salt ygke Base and Meridian,
and is also the owner of a water -distribution system located on
part of the property owned by him; and

WHEREAS, Dansie and Bagley desire to connect thelr water
systems and make use of the Dansie well and water for their
mutual benefit, upon the terms and conditions provided herein;

NOW, THEREFORE, in consideration of the mutual covenants
hereinafter provided, the parties hereto agree as follows:
A. WELL LEASE

1. Dansie hereby leases to Bagley the well located South
758 Feet and East 1350 Feet from the West quarter corper of
Section 33, Township 3 South, Range 2 wBst,_Salt Lake Base and
Meridian, identified by Certificate No, 2645) issued by the Utah
State Engineer’s Office, hereinafter referred to as "Dansie Well
No. 1", including the equipment for operation of such well and the
rights to all of the water therefrom, for a period of ten (10)

years from the date of this Agreement.

EXHIBIT
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2. Bagley shall pay to Dansie Five Thousand One Hundred
Dollars ($5,100,00) the receipt of which is hereby acknowledged,
and as rental for such lease, Bagley shall pay to Dansie $300,00

each month during the first five Years of this lease commencing

T

April 10, 1977, provided the monthly rental shall be increased to
$600.00 per month at such time as thirty (30) additional hook-ups
ﬁre installed on the Hi-Country Watex Company Distribution System
operated by Bagley, As of the date of this Agreement, there are
28 hook-ups, such liook-ups being detailed in Exhibit 41,

3. Commencing April 10, 1982, the monthly rental payments
shall be increased to $600.00 per month unless they have already

been increased to that amount pursuant to Paragraph 2 above.

4. Bagley shall ha§e the right to Yenew this Well Lease on
terms to be agreed to by Bagley and Dansie at the termination of
this Lease on April 10, 1987,

5. 'Bagley agrees to provide and instal)] g seal around the
well pipe of Dansie Well No. 1 as reguired to meet the Utah State
Division of Health standards and to install a new pPump on the
well within the first five {5} years of this lease and shall be
responsible for all maintenance of Dansie Well No. ) during the
term of this lease,

6. Bagley agrees to pay all pumping costs, repairs, ana
maintenance of said well for the period of this Agreement, Bagley
agrees to maintain the said well, and electric motor in good
operating cohdition. Any changes or modifications to said well,
moter and pumping equipment shall be paid for by Bagley and will
bescome the property of Dansie at the termination of this Agreement,

7. The existing pump, electric motor and transformers will
remain the Property of Dansie and will be delivered to Dansie if
removed from said well, Any new equipment to be installed jn

said well such as an electric motor, pumps and transformers and

O ® 000!
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piping shall become the property of Dansie and‘%hall be free ana

clear of any mortgages, liens or encumbrances at the termination

a of this Agreement.
o0 8; Bagley agrees for himself, his suceessors, and assigns
’ to be responsible for and to indemnify Dansie, his successors
*© and aseigns, against any and all liability, losses and damages,
ope of any nature whatever, and charges and expenses, including court
cen costs and attornays' fees that Dansie may sustain or be put to
e and which arise out of the operations, rights and cbligations of
Bagley pursuant to this Agreement whether such liability, loss,
’ damage charges or expenses are the result of the actions or
i ommissions of Bagley, his employees, agents or octherwise.
2. Dansie does not warrant that the water from Dansie Well Ho. |}
o does now or at any time during the term of this Agreement, and any
* extension thereof, will meet any standards for culinary water as
required by the Utah State Division of Health. However, a letter
’ of approval of the water by the Utah State Board of Health is
e attached (Exhibit #2} and the requirements are set forth in said
letter,
? B. EXTENSION NO, 1
1. wWithin one year from the date hereof, Dansie shall with
his equipment perform all labor required to excavate for and
install a 6~inch P.v.C, Class 200 Pipeline connecting the Dansie
atd Well No. 1 to the existing Hi-Country Water Company water system
owned by Bagley at a point in Lot 9 as referenced by the map in
B Exhibit ¥}, Bagley shall purchase and furnish all permits, pipe,
. materials and supplies required for this connection and shall
ont obtain an easement across Lot §9 at his expense,
: 2, Dansie shall own the line upcn completion of the work

and Bagley shall be able to use said line during the term of this
Agreement. Bagley shall have a right to enter the property

upon which the pipeline and connection is located for the purpose

3=
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of installing, maintaining and using the water line to be installed
thereon pursuant to Paragraph B (1) above. Bagley hereby grants
and conveys tv Dansie an easement and right-of-way over and

across property in the Hi-Country Estate Subdivision for the same
purpose. Dansie shall have a right to take water from the line at
points that may serve the property along the line of Extension

No. 1. Dansie shall own and Bagley will be responsible for
maintenance of the extension during the life of this Agreement.

C. EXTENSICHN NO, 2

1. Within one year from the date hereof, Dansie shall, with
his equipment and at his expense, perform all labor required to
excavate for and install a 6-inch P.V.C, Class 200 pipeline
connecting the Hi-Country Estates Water Company water system,

from its most Easterly point at approximately 7350 West and 13300

South in Salt Lake County, to the Dansie water line at approximately
7200 West and 13300 South, including a pressure-reducing valve at
the peint of connection with the Hi«Country Estates Water Company
systam at 7350 West 13300 South. Dansie shall purchase andg
furnish all pipe, materials and supplies required for this connection :;
" 2. Dansie shall obtain and provide all easements and'permits

and pay all fees required for this connection and extension, except
as for such line that may be on property of Hi-Country Homeowners
Assoclation or Bagley.

3. Dansie shall own and be responsible for all maintenance
of this Extension No, 2.

4. Bagley shall have the right, at all times during the
term of this Agreement or any extension therecf, to run water from
the Hi-Country Estates Water Company system through the Dansie
water system and Extension No. 1 and No. 2 and No. 3 to property
owned by Bagley in Sections 1, 2, and 11}, Township 4 South, Range

1 West, Salt Lake Base and Meridian.

-
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D. EXTERSION NO, 3

1. Within one year from the date hereof, Danpsie shall, with
his equipment perform all labor required te excavate for and
install a 6-inch P.v,C, Class 200 pipeline connecting to the
bansle water system at 6800 West and 13000 South in Salt Lake
County and extending along 6800 West to 13400 South, Bagley shall
burchase and furnish all permits, pipe, materials and supplies
required for this connection and extension.

2, DPansie shall own and Bagley shall be responsible for all
maintenance of this Extension No. 3 during the life of this Agreement.

E. OTHER WELLS AND HOOK-UPS

1. Dansie shall have the right, at his expense, to connect
any additional wells owned by him, located in Section 33, 34 and 35,
Township 3 South, Range 2 West, Salt Lake Base and Meridian identified
by Certificate No, issued by the Utah State Engineers
Office, hereinafter referred to as "Dansie Wells" and by change
application No. 9-8635 (59-3879) issued by the Utah State Engineers
Qffice, hereinafter referred to as "Dansie Well No, 3," to the
water system owned by Dansie, including Extension No. 2, and to

commingle the water from these wells with that in the system from
-

other sources so long as the water from such wells at all times

\._“_._______"__
.Maet all standards for culinary water required by the Utah State
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2. Dansie shall have the right to receive up to five (5)

residential hook~ups onto the water System on the Dansie property
for members of his immediate family without any payment of hook-up
fees and shall further have th; right to receive reasonable amounts
of water from the system through these five (5) hock-ups for
culinalry and yard irrigation at no cost.

3. Dansie shall further have the right to receive up to fifty
(50) residential hook-ups onto the water system on the Dansie

property for which no hook-up fees will be charged. Water service

~5=
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chargeg shall he charged to the recipients théreof of which
Dansie shall receive fifty percent (50%) of the water service
billings paid by those recipients in consideration for Dansie's
maintenance of his part of the water system,

4, Dansie shall receive not less than $4,000.00 or One
Hundred percent (100%) of all of the hook-up fees to the water
Eystem on the Leon property located hetween the Hi-Country Estates
property in Sections 33, Township 3 South, Range 2 West, and the
Dansie property in Sectlon 34, Township 3 South, Range 2 West,
Salt Lake Base and Meridian and shall receive fifty percent (50%)

of the revenues from water service charges to such property,.

5. banslie shall have the right to use for any purposes and
at no cost, any excess water from the Hi-Country Estates Water
Company system Well No, 1, not required or being used by Bagley
or customers of the Hi-Country Estates Water Company. Any power
or other costs of pumping such excess water shall be paid by
Dansie.
F. MISCELLANEQUS

1. It is understood that Bagley intends to use the entire
water system formed by the extensions and connections provided for
herein, including the present systems owned by Bagley and Dansie,
for the purpose of providing water to users in the area covered
by this system or which can be reached by extensions and connections
to this system, that Bagley intends to charge hook-up and water
service fees to water users, that Bagley is entitled to all such
fees and other charges except as otherwise provided in this
Agreement, and that Bagley is responsible for all costs of other
extensions and connections except as otherwise provided in this
Agreement,

2. Dansie agrees that Bagley may form a water company, using:
such entity or form of organization as Bagley desires, and may -
convey all his rights to the water system referred to in this

Agreement and assign his interest in this Agreement to any such
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entity or organization. Bagley will be personally responsible
for lease terms and conditions if assignee fails to meet the
terms and conditions of the lease, No assignment, conveyance ar
sublease shall release Bagley from liabilities and cbligation
under this Agreement,

3. Dansie further agrees that Bagley may apply to the Utah
bublic Service Commission for such permits or approvals as may be
required and Dansie shall cooperate fully in all respects as may
be required to obtain such permits or approvals as may be required
by the Public Service Commission. Bagley agrees to pay all costs

j incurred in obtaining such approval, including but not limited to,
|

legal and engineering fees.

o (___i:> Bagley and Dansie each agree to execute and deliver any
N additional documents apd/or easements which may be necessary to
7 ' carry out the provisions and intent of this Agreement,

5. Non-payment of any monthly installment will, at the
option of Dansie, automatically terminate this Agreement. All
remaining lease payments, in the event of termination for non-
payment of any monthly installment, shall become immediately due
-and payable to Dansie. 1If it.becomes necessary for Dansie to sue
for the liquidated damages (remaining lease payments), Bagley
shall pay attorneys' fees and costs incurred by Dansie.

r Dansie shall have first right of refusal to purchase

LN N et
the entire Hi-Country water system if it is to be sold or assigned

——— T T T T — e ——

to a third party.
-

7. Bagley, and his assigns or Successors, agree to supply
e

water to the Dansie property as provided for in this Agreement and

e —————
for such time beyond the expiration or termination of this Agreement

as water is supplied to any of the Hi-Country properties or that the

. MRS

lines and water system referred to in this Aqreement are in existence

e — L ——

and water is being supplied from another source such as Salt Lake
F——-'—-_—-F——‘—--.—W
CouﬁE;ﬁConservancy District, )Such water as is provided subsequent

—

-
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1]
to the expiration or termination of this Agreement shall be made
available upon the same terms, conditions and rates as are set
forth in this Agreement.

A

DATED this ‘Z-* day of April, 1977.
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AHNENUMENT TO WELL LEASE AND WATER LINE EXTENSION AGREEMENT
b

C _ &

This Amendment made and enteted into this 5;;% day

July, 1985, by and betwveen Jesse H. Dansie; hereinafte:

of
referred to as “"Dansie," and Gerald H., Bagley, hereinafte;

referred to as "Bagley.®
WITHNESSETH

on April 7, 1977, entered

Dansie and Bagley,

WHEREZAS,
{herein-

into a Well Lease and Water Line Extension Agreement

after "Well Lease Agreement®); and
aboug

and Bagley are concerned

WHEREAS, bansie
Well Leasa

ambiguities in

Paragraph E, 2, of the

possible

Agreement; and
WHEREAS, the Hi-Country Estates Homeowners Association

has filed a lawsuit based in part on.interpretation of the Well

and-

Lease Agreement;
Bagley is delinquent in the payment of his

WHEREAS,
monthly rental payments, but desires 'to continue the Well Lease

Agreement; .
NOW, THEREFORE, in consideration of $10.00 (Ten) and

other good and valuable consideration, the sufficiency of whiech

is hereby admitt»d, Dansie and Bagley agree as follows:
l. Paragraph ®., 2, of the April 7, 1977 wWell Leas=

Agreement. {5 amended to read as follows:

2., Dansie shall have the tight to receive
ug to five .(5} cesidential hook-ups on to
the water system on the Dansie property for

A e

R




members of his immediate family withoult any
payment of hook-up fees and shall furthet
hava the right to recejve up to 12 million
{12,000,000) gallons of water per yeac from
the combined waterl system at no cost foft
culinary and vyard ircigation use on the
Dansie propecty described herein plus Lot S1
of Hi-Country Escates,. Any meters cequired
at any time Dby any person ©OfF entity for
metering of pansie's water shall be
purchased and installed by Bagley at no cost
to Dansie, Any use of water fofr the fight-

- ing of fires, of losses caused by breaks OC
line ruptures shall not be chdrged against
the 12,000,000 gallons to which Dansie |is
otherwise entitled.

2. paragraph E.5. of the April 7, 1977 Well Lease
Agreement is amended to read as follows:

¢, Dpansie shall have the right to use for

any purpeose and at no cost, any excess watet

from- the High Country Estates Water Company

System Well No. 1, not required or being

used by Bagley o€ customers of the High

County Estates Water Company. pansie shall

pay only the incremental pumping pover COUSLS

asso;ia;ed with producing such excess water.

3, All othect provisions oz.the Well Lease Agreement
shall remain in full force and effect.

4, Nothing herein shall relieve Bagley from the
obligation to make the monthly payments now delingquent ot toO
become due under the Well Lease Aqreement.

4, mhis Amendment and the Well Lease Agresment 2as
amended hecewith, shal! be binding upon and Llnure to the
benefit of the cespective parties heteto, thelr successors and

assigns.
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IN WITNESS WHEREOF, each of the partics has causoqd

this Amendment to be executed the day and year first above

vritten, '
k?meme_(
JE.’SSIE  DANSI1E
GERALD H. BAGLEY

6985C
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DOCKETED

- BOCEOQNTE THE BUDLIC SUPIIT OIS ION QF UTan

In the “atter n° the Application!

o0f FNCTUILTE WATER COMPANY, 1903 CAST. NN. §5-2Q10-01
fFar a Cer*ificote of Canveniercel ]
and Necessity to Operate as a 1 REPOC™ ENT™ ORDER
Public Utilitv, - o

IRSUTN: Marew 17, 1986

Approrahces:

Brian W. Purnett For Nivision of Puhldie Viilities
resistant Rittorney General Nepartment of Pusiness
i Negulation, Stzto of Utah,
Intervenor -
val R. Antczak [ " Foothills Water Companyw,
' e '!:nc_'. .
= Applicant
Stephen T. Tandle. - n Hi-Country Es*ates Home
s L Owners' Association, B

Protestart

v the Commission: . .

Pursuant to notico dulv served, this maticr came on for

‘general rate hearing on Japuary 7, "3, 74, 17 and 7B, 1986,

be’nre %ent Walgren, Administrative Taw Judge for the Ntah Public:
Service Commission, Applicant, Poothills W¥ater Companv, .Inc.
{"Foothills") Fileé its original Aprlication on Ture 7, 1887

Rearings were held on Julv 8, 1985 apé Julv 23, 18858, at which
time some cviéen@e vas offered and received. On Ruoust [, 1985
the -Commissicn entercd its Order granting.ﬂppiﬁcant a Certificate
of Convenience and Mecessity and sanctioring interim rates in
accordance with a s+tipulation hetween the applicant anf® the
homeowners of Hi-Country Estates. On Auguﬁt 16, 1985 applican:

file¢ 4its amended Application, praying that the Commissjnn
. . EXHIBIT
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CASE WO, B5-2010-01

-a_

approve a hasic watcr rate 7 §152.00 per month per customer,
plus an acdditional amount for usage over 27,00¢C gallons per
month. On August 78, 1985 24dit‘nnal evidence was offered ard
received, on the basis of which the. Comm.issiop Isee Second
Interim Report and Order issved September 6, 1985) set interim
rates {subject to refund) of $27.50 per month £or the first 5,000
galions and $1.50 per 1,000 gallons over 5,000 and a standby fec
of $10.00 per month for lot owners unconnected to the water
svstem.. i et

In :’:tg Sep.tem‘ber 6, 1985 Report and Order the Commis-
sion, having concluded that it may not be able to set just and
reascnable rate_s without asserting <urisdiction over . Jesse
Dansie, the supplier (pu;‘suant to a lease) .of the water +{o
tli~Countxry Estates, ordered Mr. Dansie to appesr on Scptember 16,
1985 and show cause why he should not be made a party tc this
protesding.. On account of ever mounting legal fees and represen-
totions by counsel that megotiations for t'he' sale of the water
company were underway that r;tight remove the Commission's juris-
diction, @ final ruling on that issue wes deferred. Although a
sale of Foothills' shares to Rod Dansie, son of {Jesse Dansie, wae
cbnsumatec’;, Commission Jurisdiction was..nbt affected. Oon
'.‘lanuar.-- 71, 1986, <ust priorito the general rate hearing, the
parties, having apparcntly concluded that the Commission could
set ijnst and reagonable rates without asserting perscnal Suris-
diction over Jesse Dansie, moved that- the show cause be guashed

vhich motion the Administrative lLaw Judge took under advisement.

001079
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CASE *¥). R5-2010-01
-3-

The Afdministrative Law Judge, having been fullv afdvigern
in the premises, now makes ara enicrs +the fgllowina recommender
Findingse of Fact, Conclusions of Law, and Report and Order based

thereon:

FIMMINGS OF FALT

- 4

Y Applicant is a corporation organized and existinag

under the laws of the state of Titah; Applicant was incarpor~ted
in June, 19B85. On august 8, 1985 Applicant was granted Crrtifi-
cate of Convenience and FRecessity Mo. 2157 ard interim rates wore

set by this Commiss‘on. The interim rates were modified bv the

Commission's Second Interim Report and Order issued September 6,

1985.

D Pfotestant:‘ﬁi-CQﬁngry Eetates #Home Owners' Asso-
ciation {“Hnmeowné;s"} is F_Utah non-pro?it corporation consist—
ing of the homeowners of Ni-Country Estates subdivision, Phase I,
locatedt a feow miles souvthwest of Berriman, Salt Take County,

Dtah.

-

3. Applicant, is a water corporation, proposing to
provide culinary water to a residential area in the southwest
corner of Salt Lake County. Applicant;s proposed service area
(see Exhibit 16) includes a1l of the Bi-Country Estates subdivi-
sion, Phase T, plus +*hrec areas (approximately onf-sixteenth

section cach) along the ‘western border of the platted subdivision

and referred to as the “Tank ™ area", ‘the "South Oguirrh area”

e
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CASE NO. E5-2010-01
-4 -

and thc “Reagleyv. area” (see Exhibi% 17). The propnsed service

area differs slightly from that approved bv the Commission when-

Aapplicant was granted its certificate.

- ¢, Applicant's service- area consists of 63 active
customers anéd 54 standby customers. In additioen, tﬁo well and
facilities which supply water to Applicant also supply water to
thirteen (13} hook-ups outside the service area to the southeast,
referred tc hereafter as the “"Dansie hook-ups” or “Dansie prop-

.erties "

5. Applicant's ownership of water company assets i
conte#teé hy +he Homeowners and is  the subject cf a lawsuit
currently pending in the Third Judicial District Cou:.jt of Salt
Lske County [(Civil No. CB5-6748). '

§. Ri-Countrv Estates subdivision, Phase X ("Subdivi-
sion™), was Ainitially developed in abgut__lS?O by a limited
partnership '§crsisting of general partners Gerald H. Bagley
{“Bagléy"l, Charles Yewton (*Lewton®) and Marold- Glazier
t"Glazier”). and a few addit‘onal limited pariners. Subdivision
Poblic Report 4325, issued by the Real Estate Divisiaon of the
Utah Department of Rusiness ]J.eg'ulat'ion on June 8, 1¢7¢ (Exhibit
6€9%), states that as of that date the plat had not becn recorded.
The Public Report, which was to be delivered to prospective lot
purchasers, also sta“es:

WATWR: Watnr will be supplicd bv the Salt

take County Water Conservancy District...

Costs " installation to be borne by subdi-
vidor.

— - ——— e



Casw Wn. p5-301N-01
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The Reprrt further nates tha* the f3lt lake Covnty Water Conscr-
vancy Pistrict {["Conservancy %istrict™) has not ¥et annexed the
property aad tha* hefnre it does certain fzcilities will have ta
be construcied.
7. On mugust 26, 1970, A imi<ed partné:sﬁ;p consist-
ing of Ragley, Lew*on -and Gla:;:'..r-r, entered into an agreemen:
Itxhihit 42} with Jesse Nansie and his uifl'e, Ruth, pursuant to
which the Dansies leesed *o the prrincrship a8 well and water
rights' {evidenced bv Cer=:ificate #8217, application #26451' to
1.19 cis {cubic feet per. secondl. The water was to be used bv
" the partnership to supplv water tn its. “su’bdivisiun(.s] developed
and hc-.ing' develc:;ped in the area..." The term of the lease was
fiwve {51 vears, during which timeé the partnership ?ra.f-:.' to-pay the.
".}ansies £300 por mﬂ:;.th, or a total of $1£,000. In addition, the
partnership was te maintain. tile well, provide the Dansies one. {1} -
connection at ac:l:ua..:l cost and the Dansies were to bhe allowed to
use the water at any time it was not being used by the develop-
ers, for which the Dansies wére o pay the costs of pumping. The
partnership also had an option tc extend the leazse an additionzal
five {5} years Zor %1600 per month. The well referred %o in this
lease can produce apnroximately 480 gallons pexr minute am‘:l- i_‘s
loca';éd .2 few hundred feet north of the subdivision boundary on
property owned by .'Ie_s.sc- Dansie. Tt is referred to hereafter as
"Well Ho, 1°.
8. Inm March, 1971 ,. Bush & Gudgell, registered profes-
sional enginecrs, prepared specificaticns for the coﬁstructiou o’

the Hi-Country Estates Wster System, Phese I (sce Exhibit 66);

001082
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CASE NO. B85-2010-01
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the folloving month the Conservoncy District was formally peti-
ticned {but apparently never acted &ffirmatively) to annex the
Subdivision. In or zbout 1%72, the Subdivision plat was a'i;pro-_;eﬂ
and reccorded and constructicon began on some homes.

g. On Aprill 1, 19274 (the photocopy o©f Exhibit 50
appears to read 1971, but the last page of Exhibit "A™ of Exhibit
51 gives the date April 1, 1974) .a renewable five-vear lezse was
executed between Hi-Country Estates’ (a corporation and a genera-'l.
partﬂg‘r' of the developer partnership) and Roy Glazier, the owner

Ao .

of 1;;1-_ 51, for the lease of an existing deep well (hereafter
vglazicr Well®l which wounld provide .’;watgr for the- Suhdi’;%is‘ion:
The ;:Pé-::;us were $300 per month for the first. five years and $4DD'

per Egnth fo;: the next five years. TIn addition, Glazi_e:':w%}l.é be
i)ermf.'}-'tted_ to withdraw seven {7) galilons per winute -From April 1
to tgz:é::;tqber'i at no cost, the ‘lessee being regquired to pﬁy the
i:mmp;:'_,‘;'l.g-'" costs a#nd maintenance. A letter from. the Ij‘-:h];_z'State

‘Department of Health tc Hi-Country Estates, dated Junc 3, 1974,
. *h ‘
approves the Glazier Well for 72 residential comnections, “based

on a supply of B0 gallons per minpute... as certified bv Call

Engineerring, Tnc.”

in, Although Bagley was involved in the ini<ial devel-
opment of the 3ubdivis‘on, so;;le*:ime ahout 1972 he withdrew From
the limi*ed partnbrsh'ip. The=, in May of 1974 he personal'v
repurchased the development fram the develnper partnersghip. The

‘Agrecment  (Exhibic 51) memorializes the sale of sixteen {16}
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unsnld lets, the rights in the flazier wWell lease, the ohliga-
tions undrr the Nansie we'i Agreement and "All right, *itle ane
interes® in and to the water systcom and equirmment serving ni-

Country Fstates.®

11. On Apri) 7, 1977, .Jesse Dansir, as lessor, and

. Bagle™, as lessee entcred into a "Well Lease and Water Line

Txtension Agreemenf" {hereafter "Well Tease Agreement™) <or -Well

Npn., 1, the same well upen which the 182780 lease had been erxecuted

{cee paragraph 7, supra). Under this ten-year lease (which

expires in April, 1987), in return for .the use c©f the qéll and-

£

water therefrom, Baglev agreed to the Zollowing:
- 2. To pay £5,100 plus $300 per month For the. first
Ffiye yvears and $600 per month for the next five years.

b. To provide Jesse Dansie with FTive free residen-

tia? hook-vps to members of his immediate familv, including

reasonable amounts of culinary and irrigation water, presumably

at no cost. These hook-ups were for Jesse Dansie's children who
were building or planning to build homes jus£ east of the Subdi-

vision.

c. Tao provide Jdesse Dansie with Ffifty (50) f£free

residential hook-ups. - These would be  charged water fees by
Bagley, who would pev 50 percent of any amourts collected to
Jesse Dansie.

d. That Jesse Dansie be allowed to use any excess

water not beoing used by Bagley for only the costs of pumping.

004054



-

i

e e e ——

CASE NOD. 85-2010-D1
-8-

e. Tc indemnify ard pay Dansie's court cosis ang
attorney's fees "of any nature whatever” which arise oot of the
Well Lease Agreemgnt.' No comparable provision was made for
Bagley's indemnification or the recovery of his legal fees shou'd
he prevail.

£, That Jesse Dansie be provided water on these
same Lerms for as long as the Subdivision water system is in
existence f(even after the expirastion or termination of the
agreement) . .

In addition, - the Well Lease Agreément provided for the

construction of three water line extensions, all to be completed’

within one year:

Extension No. 1: From ¥Well No. 1 to +the 'lines of the
é::istihg" Hi-Country Yater Cbmpanﬁr system ta.l;mg the north
Subdivision boundary). . Jesse Dansie was to dig the trench and
Ragley was to provide pipes and all other materials and ease-
ments, ' Extension %o, 1 was tc be maintained by Bagley and owned
by Jessee Dansie. Dansie wo;ﬂ‘d._also-have the right to take.water
from anv part of the extension to serve his own ﬁroperty;

Exten_éinn No. ?: Pram the most eé.sterly Ipoint of the
subdivision to the Dansie water line. at ﬁpproxima':ely 1200 vest
and .13300 South {(all outside of the Subdivision) . Dansie was ‘to

pav¥ for, maintain apd own this extension, but Ragley was to be

permitted %to run water from the Subdivision system through this .

line, to propertv he owned approximatelv three (3) miles east of
the Subdivision, which he hoped to develop to be %Xnown as "The

Foothilis.™

00

1085

- o —



e &

O ——— e v

CAS= NO. B8%-3019-0]
_9.-

Cxtensionm VNn. 3- Dgnr-ile was te install, PAY fer and own
an extensinn from his own wa:;r svstem at 6800 West and Y3000
Sovth extepding along 6270 West tn 13499 South. This extension
would termina*e at the northwest corner ol Secton ™ IT45, RI1W),
.in which Sagley owned the propertv just referred to. Raglev was
to maintain this extension during the term of the Agrcement.

Bubsequently, on July 3, 1985, the el Lease Aareement
was amenfed to define the "ressomnzhle"” amount of water %o be
provided a% nn cost tn the  five {5) Dansie immediate Samily
hoock-ups -as 12,000,000 gallons per vear, to provide in a%dition
free water to Lot 51 of the Subéiv:‘_.sinn, appaxfently now owned by
one -of the Dér-usies, and to specify that the pumping fees for any
excesrs water used by the D-ansie.sr be restricted to_ in:';remental
pumping power ces-t:s', rather than shered power costs for pumping-

12, In '._199-0. the Subéivision water company was t::r:zms?-_-=

ferredd from Bagle_y to another limited pa.rtne{ship, Jordan _~Ar-:res
("Joréarn Acres"), oF which Bagley was a general‘ partner. On June
T, 1985, the day the initial App-lication was filed with tr;is
Commission, the wator company assets were. transferred from Jordan
Acres -to ‘Foothills, in return for all of Foothills' ouvtstanding
shares. On October 31, 1985 all of the steck and assets of
Foothills were transferred from Bagley to Rod Dansie. Dansie,
who had been watermaster of the .Subc‘iivision water system for a
number of years, took control of Foothills in .parti.al satisfac—
tion of $B0;447.43 he claimed from ﬁaglcy for unpeid bills for:

labor and materials furnished td the vwater svystem.
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CASE NO. 85-2010-01
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13. Between 1970 and 1881, the residents of the Subdj-
vision vere charged $100 per year for water. In February, 1981,
Baglev summarily raiseﬁ the wvearly water rate to -$400. The
residents balked, tempers flared, and in 1935 Ragley was finally
forced to seek Commission sanction of rates.

J4. From about 1972 until August 8, 1985, when Appli-
cant wag granted its Certificate of Convenience and Nécessity, it
acted ilegallv as an unqertiﬁicated public uwtilitw, Tﬂe record
iz clear tha%t Bazglevy and his partners knew from the beginning
that 'unless they were annexed by the Conservancy District they
would be sibiect to Conmisrion jurisdiection. In a letter, da+ted
Mav 27, 1270 (Exhibit  68), " froqh. Lewtor %o . the Conservancy
District, “Tewton notes that “we do not intend to become-a water
utiY¥ity company...” In ‘the April 7, 1977 %ell %Lease Agreement
hetween Ragley and Jesse Dansie, paragraph F.3. states:

: 3. nanpsie further agrees that Bagley
may apply to the Utah Public Service Commis-
sion -for such permits or approvals as may be
Tequiredéd and Dansie shall cooperate fully in
all respects . as mav be reguired %o obtain
such permits or approvals as may be regured
by the Public Service K Commission. Bagley
agrees to pay all! costs incurred in cobtaining
such approval, including, but not limited to,
legal and engineering fees.

Despite Baglev's awareness ‘that he was subject to Commission

juris@iction, the xecord= of the Commissien show no contact by
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WELY, LEASE AGREEMF™T

15. QF the varioibis problems involwed in setting the
just and reasorable ra*es mandated by U.C.A. Section 54-3-1, the
Well "case Agi-eement described in paragrazph 11 above is the mos+
trovblesome. The Commission finds thet it is unressonable to
é:-:pect Fogthills to sunport the envirc burden of the Well Lease
Agreement. This Agrecment, insafar as it relates strictly to
benefits reccived by Foothills fwithout :tak§ng in%o - accoun® the
bene*its Bazgley mav have perceived in view of his future develop-
ment plans) is groesly unreasonable, requiring not only substan-
tial mon'thly péyments, but also showering virtnallv limitless
benefits on Jesse Dansie and the members of his immediate family.
There is some evidence con the record tc indicate that both Bagley
and Jesse Dansie had Ffuture development plans in mind (perhaps
even in some form of partnership) and -that the He;l.l.:r..ease Agree-—:
ment was entered into on both sides primarily w.'ith that -in mind

and only secondarily te provide water to the residents of the

&y

.Subdivisic.n. . We Fipd that  the Division's estimate of the actual
value of the Well Lease of $368& per month or .$4,416 per year
(Exhibit 5B), is reasonably accirate.
Yet the benefits which Jesse Dansie stands to receive,
in addition to the $600 monthly lcase payments, are substantial:
a. 50 free hook-ups. Value: $37,500 ($750 x 50).:
k. Five froc residential hook-ups. Value: 53,750

(3750 x 5).
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c. 10,800,000 gallons of free water per year. [we
note that this 1is nea;ly as much as the cntire projected yearly
consumpting by the 63 active customers of the Subdivision.)
Using Applicant's figures for annpual bowcr- costs to Fonthills"®
customers for the main pump only {%$11,497.84 (see Exhibi+ 53),
plus incremental pumping costs for the additional 12,600,000
gallons (£2,547.95 sec Fxhibit 85, p. 3}, the totzl cost of power
is 514,638-?3*.per year, of which 44 percent (sée Exhibit 62--
Allocaftion Factrnr Based on Usagel, or 56;177;07, is at;;ibﬂtahle
+to the Dansies. . vhen the chemical costs attributable to the
Dansies of $£176 -are added ({see Exhibit ‘85, p. 3Y, the +total
estimated value o‘;the“fxee water is $6,353.06 pér vear.

Zince the Well T.ease Agrecement purports +o reguire
Bagley to %rovide water on these same terms "for such timg bevond
the axpiration .ur termination of ‘this Agreepent as water in
supplied o any of the Hi-Country properties or that the 1ine;
and watexr svstep 1eferred to in this hgreement are in exis—
tence....™, i onc assﬁmes, for example, that the system installegd
in 1972 has a 40-vear useful life (sec Exhibi? 24) and that the
costs of nower and chemicals remain the same, the potential walue

of the 1°,000,000 gallons of free water alone from 1977, the vear

* The July 3, 195° Amendment to the Well Lease Agreement (Exhibit
10) which defines %the “rragonable™ Free water for the Dangies as
17,000,000 gal ors anfi specifies that the power costs for excess
water shall.be “iqured incrementallwv, rather than proportimnately
lacks meaningu) considera+“ion and is, to the ewxtent relevant to
our inguirv, ‘nvalid, ’
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the leasn w«as nuecuted, to the wear 702, is 5232-,357_'35, Fhile
no one can blame Mr. Dans’e “or éosiring to provide Ffree water to
his children’ in t{irtué‘. pevpetuityv, this Commission woule be
abrogating i*-";s statu‘:or.\-' duty were ft %o impose such & burden or;
Foothills'® presen® and future customers,

¢, althourth it is difficuit +n arri\r_e at precise
dollar values for the xrights to the excess water and for the
indemni fication rigpts a_r:_d rights to 1eg§1 fees, it is undeniable
that these have some value.

Thus, thé total potential 1iability énaer the Well
T.ease_'Agre:amcni: is in excess of $263,607. . We find that it would
be unjust and unr;ahs:mable_ ta expéct Foothills' 63 active cons-
tmm;..rs to support the entire burden of the Well Tease Agreercnt.
';!":e further find that payment of the 600 monthly Lease pavment by
‘roothiiis will zdequately caver the value of the benefit Foot-
hills is ;rece'iving under the Lease and that the remaining burdens
of the Lease sl:loiald be Bagléy's personal obligation. Paragraph
F.2. of the Well Lease Agr;ement makes .Bagley personzlly respon~
sible to fulfill the terms and co;_:dit'iohs of the Lease, ‘whether
or not a water ct.ampan_y is’ created to whi_.ch Bagley conveys or
assigns the Well Lease Agrnement. VUnder paragraph F.3. of the
Lease, Jesse Dansic agrees that Bagley may apply to the Public
Service Commission for a certificate and -Dansie agrees to “"coop-
erate fully in all respects as may be Fequire'd to obtain such
permits or approvals as may be reguired by the Public Service

Commission.” As part of Mr. Dansie's coopeération with the
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Commissimrn, it is reasonable to expect him to look to Fenthills
for the 5500 monthly lrase pavment and to. Bagley personallyv for
any remaining obligations under the Well Lease Agreement.

At -the hearing, Rod NDansie offered some testimon as to
his father's intentirns with respect to the Uell Leage Agrcement’
in the event the Commission were *o ¥equire the Dansies %o pay
for the water obtainad from Well No. 1. fle indicated that the
hHansies OWwn numerous other wells and water Tights in fhe area and
that they would likely éisconnect themselves from the Foothills
svstem and obtain their wateér .elsewhere.

It is, of course, up to Jessé Dansic—where he procures-
his water. .  The Commission has Tmo objection to the Dansies
‘continuing to obta‘n their water from Well ¥o. 1, provided the
ac*+nal pro-rata {nc£ in:remgntall coests for pbger, chlorination
and water testing invelved in delivering that water are paid for
by somecne, other than the customers in Applicant's service:;rea.
#e find tha*t i+ is reasomable <or Foothills to biil Jessé Dansie’ I
for the actnal cost of anyiwater provided to him, his family ox

his other connections, and for Mr. Pan-=ic to seek reimbursement

for same “rom Raglev.

16. The amoun: o rate base to be allowed the Applicanﬁ

is contested. Applicant (Rev. Exhibit 23} claims a rate base of.
$142,200.56, the capital expenses fér improvements acquired since
1975 <that remain used ané useful.. The Division recommonés

£7,057.73, the cost of the six-inch meter installed in December,
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1985 to measure the amowunt of :_\-Jater_be‘.ng consumed bv the Dansing.
The Divisien c¢laims that since there is a dispute as to the
ownership af Foothills ascets, no additional ra4r basc should he
avlowed {sep Exhibits 17, 40 and 671. The Momeowvhers, Elaiming
ownership o all assets of the water svstem, argue that Appli-
cant‘s.rate base should be zerxo. )

17, We find tha® al®' improvements to Poothills;Prier to
1981 are .not includeable in rate basr because:

a. Baglev was selling lots a% & proZit until 1876
{see Exhibit 251,

b. "The improvements made be*ween 1977 ané 1880
were to have been .provided by Baglev as part of the briginal
system. For Improvements made from 1931*1955, we £iné aEe
follows:

1981+« The pressure valve byAIot 216 ardl the new air
and vacuum valve and check valve on boaster station are allovable
in rate base (see Rev. Exhibit 23). Total allowed: §2,611.93.

1982:. The rnew ;;ntrols for tank 2 and ngﬁ relay. on
bonster statibn are allowable in rate base (see Reé. Exhibit 23).
Total allovwed: $1,116.47.

1983 Ho costs allowable for rate base.” The 75 H.P.
motor becomes Jesse Dansie's property by the terms of the Well
Lease Agrecment, Insofar .as  the replacement of the 6&00-foot
section of main is concerned, we find that Applicant failed to

demonstrzte that the ceésts involved in making that repair werce
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just ard rcasonable and that there is a valid dispu*e as to the
ownership of the main. in waddition, Bagley would have bhecen
responsible to assurc that the main was in good condition 5efdrc
the svstom wc:ulrl h*av.e been -accepied by the Conservancy District.

d. 1984: No improvements.

e. 1585: The replacement of beoster pump, starte-r
control panel, now tank overflow control valvéé, 'sixuinch_ meter-
ing station and 1l-inch metering station are allow:ab]é. in .:rate
base. The check valve for the deep well is not allowable because
it becomes Jesse Dansic's property hy the terrms of the Well Tease
Agreement. Total allowed: $13,606.59.

2 Thus, Applicant's total -allowaSIE rate Dbase is
$16,334.929. . . ]
RATE OF RETURN

18. The parties stipulated, and the Cormission finés,

tha+ 12 percent is a reasonable. rate of return.
EXPEVSES

19. The Commission notes that Ragley's management of
Foothills and its predecessors has been less than commendable and
finds there is cause for concluding the u+ility will be moze
competently managed in’ the future., Gi\;en the expected improve-
ments, and ambiguities in the-_ costs of providing sexvice in the
past, the Division's projected test «yea'r ending December 31, 1986
seenis reasonable. U.C.A. Section 54-4-4(31, however, limits

future test periods to 12 mnnths f{rom the date of filing (amended

-
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£iling da4e: August 16, 1985); we will thus have to adop* a test
year ending December 31, 1985 (sce Rev. Exhibit_ZO)'and make
atsritional ‘adjustments to reflect future coﬁditions. The
Homeowners generallv supported the Division's recommendations in
this area.

3. Account.‘.ng and Administrativé: Applicant is
reguesting £10,200; the Division and Homrowners recommend $3,000.
Applicant intends to hire an accountant at £18.00 pexr hour; the
Division contends that a computer accounting service is adeguate.
Applicant's figur-e includes the cost of of‘:fc_:e’rental and $150-
£200 pexr month for a 'secretai:y._' The Division's witness testified

that Rod@ Dansie should run the water company out of his home at

-

no charge to the users. We Zfind that the Division's™ ard. Appli-
cant's figure of £3,000 is reasonable, with the following adijpst-

ments:

{i} Applicant is entitled to be reimbursed for

the reasonable cost§ of office space {either in R;:\G Dansie's home
or elsewhere) sufficient. tohhol'd z desk, file cnbin:et and tele-
phone. Ve find that $50 per month ($600 per year) is reasonable.

(ii) The Division assumed that the time re-
guired fo read meters would be two hours per month; Rod Dansie
testified-it takes four—-f£ive hours. We find that four hours per
month for meter reading is reasonable and that %17.20 per hour

(the. hourly wage paid to. Conservancy District employécs) is more

reasonable than the 570 per hour proposed hy Applicant.' ¥e thus
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adjust the Division's recommended figuré'upward 534.403per month
or 3$412.80 per yesr. Total allowed: $4,G12.80.
b. 1Insurance: The parties agreed, and we find,
that $2,500 per year is reasonable.
c. Water lease payment: $7,200 (seec paragraph 15,
supral .
d. Utilities:
Main Pump. Our allowed expenses in. this category art based
upon the following. assumptions:
(i)' The Dansies will obtain their water
elsewsere.{if-they elect to receive it from Well £23, siﬁ;e the
water company will collect' their -pro rata ;;mp;‘.ng costs, the

pover costs for the wuxilitv 'will be slightly reduced, ‘given- -

Ursv.'s rate structurel. . : £

fii} The customers will use a total of
13,000,000 ga“lons during 1986, of which five percent will bhe
lost ta leakage or theft.

{iiil The ’:r.ain pump aelivefg 260 gallons per
minute.

}iv\ The kilowett demand of the pump is 6RkW
{sce Fxhibit 21}.

{vl Por every gal'on of wvater used in the

low-use months (Januarv-May, "October-December) 4.64 gallons of

water are used during the high-use monthr (3une—$eptember! {sce

Exhibit 53) .
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{vil For two of the high use months., because or
breaks or fires, the main pump will operate on Schedule 6, rather
than. Schedule 3. '

fvis) E}.e-'ctric service Schedule 35, the Mon*hly
Energy Charge Adjustment wh-ich is incorporated irto both Sched-
uies 3 apd 6 (0f which we take official notice and which will
result in. a.- relatli_vely sma'l adiustment upward) imposes an
additional charge nf %£,00406 per k¥Wh. .

Thus, an average of -4&9,458 éalloi\.s‘pei: month will be
pumped during the 101!;-115»2 mon<hs and 2,271;084 gallions ‘'per month
during the high-use ‘months, requiring the ‘pump to' operaté 31.4
hours ©Suring the Iow-vpse manths and 145.6I hoprs during the
high-nse months.

Under UP&L's Schedule No.' 3, we calculate 'tlhe‘ monthly
bills as follows: '

il Low-iUse Months: Customer .Service Charge

{$55.32), plus Demand Charg_le {66 kW :{ 53.?5 pex kW = $247.50),
plus Energv Charge 12072 kWh » $.04087 = #ah-ks; pPluvs Energy
Charge Adjustment (207_i X®h x 5.00406 - $8.41]'. Total monthly
-chafgei $395.08.

(ii) Migh-"se Months:

{al Schedule 3: Custmmer Service Charge
l‘_555.39); pius Demand Charge (66 kW x 5:?-75 per kix = $?47.5b1,
plus Energv Charge (9610 ¥Wh x $.04087 = $392.76) plus Energv
Charge Adiustment (9610 kWh x $.00406 = $39.021. Total monthly

charge: $734.67.
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(b} Schedule ﬁ: Custrmer Servige Chgrge
($28.66) , plus Demand Charge [[66 kv -.minus 5 kW} x $9..18 per kw =
$559.98), plus Energv Charge ([500 kWh x .131755 = $65.88] plus
[9110 kWh x. .058169 = $529.92] = $595.B0), plus Energy Charge
Adjustment (8610 kWh % $.00406 = $39.02). Total monthlv charge:
$1,223.46.

Total for eight low-use months: 8 months x $355.98 =
£3,167.84; total for twd high-usé months on Schedule 3: 2 x
5734.67 = §1,469.34; total for two high-use months on Schedule &:
2 % $1,223-46-= $2,446.92.

Total allowed for main pump: $7,084.10.

Booster 'Pump: Our aliowed-eXpenses in tﬁis category are
based upon the féllwing assumptions:

{i) * Kilowatt éiema.nd of the booster pump is
23 ke [see Bxhibit 41). | '

_ {ii} Homeowner demand will dro» from 17,000,000 : i
gallons in 1985 to 13,000,000 gallons in 1926 (76.5 percent of ,
1985} . "t , | ,

{(iii' Since the bogster pump consumed 39,088 k¥h
in 1985, it will consume approximatelr 29,126 kWh in 19B86.

{iv} For cvery galon of water wused in the
low-use months, 4.64 gallons of water are used during the high~
use months: thus, the boostet pump wil™ use. 1097 k®¥h per wmonth in
low-use months and 'SOEE Lh per month in high-use months.

4%} For ‘two o' ¢the Ffour high-use months,

because -0 fires or nther emergencies, two booster pumps will be

002097
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requ;rnﬁ. resulting in a change from small customer to’ large
customer s5*atus.

Using UPLL's Schedule Wo. 6, we calculake the monthly
bills as follows: . =

(il Tow-Use Months: Customer ‘Sexrvice Charge

{$4.05), plus Demand Charge (18 kW x $6.45 per kW = $116.101},
plus Energ* Charge (1508 XWh % $.092602 = $£44.30) plus [597 kwh x
$.060%87 = $24,411 = $70.711, plus Energ¥ Charge Adjustment {1897

X¥Wh x $.00406 = $4.45). ‘Total monthlv change: $195.31,

{ii) HBigh-Use Months:

{ahl Smatl customers: Customer Service

Charge [$4.05}, plus Dewand Charge {!16.10],.plus Energy Charge
({506 kﬂh“.x $.092602 = 546.50] ,plué [4588 kWh x $.040887 =
$£187.591 = $233.89) plue Energy Charge Adjustment - (50%8 kwWh x
€.00406 = $30_66). Total monthly charge: $374.70.

{h) Large customers: Customer Service

Charge ($28.66}, ples Demand Charge ({18 k¥ x $9.18 per ku =
$165.24), plus Encrgy Charge ((500 k¥h x $.131755 = $65.881 plus
{4588 k¥h x $.050169 = $266.88].= $337.76}; plus Energy Charge
Adiustment (5088 kWwh x $.00406 = $20.66]. Total monthly charge:

5547 .32.

|

Total For eight low-use months: J months x $£195.31
$1,562.48; trotal for two high-use sm2ll customer months: 2 X
£374.70 = 5749.40; total fof two high usc 1érge customer months:
2 x ¥547.32-= 31,094.54.

Total 21lowed f;r hooster pump: %£3,406.52,

Utilities total for both pumps: $10,490.67.
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e. Tclephonc: $600.00 pex year.

T. Directors’ Fees: :600.00 per vear, of

which $300 per year is allocated Zor dikéctor;’ insurance.

g- Legal Expenses: $3,000. Although there

was some evidence offered indicating that Applicant's legal fees

may exceed ¥10,000, we £ind that the majority of these fees would
not have been incurred if Foothills had been. certificated .in
1972. We thus accept the Division's rccommendation that $3,000
is iéésonable' §the. Homeowners recommended no lega; faps  be
granted) . We further find thet this aﬁﬁunﬂ shovld be capitalized
over three vears and thus allow $1,000 for 1586.

h. Repairs and Maintenance: In this catecory,

the Division recommends £21,600 and the kpplicégt $22,872.. The
Homeowner s ﬁpcnsnred-no exhibit in this area. The Division's

figure is ﬁase& on the reasonable cost of repairs and maintenance
for. other weter utilities of approximately the same qi:e; Rppli-
cant's figure is based upon Foothils' éverage cost oF repéirs
and maintenance for the.paét Eeur years. We %fﬁd-tﬁat.hppii-‘
cant's method, which uses past data of the utility under consid-
eratfon, is mostly likely to vield accurate Sigures Tor 19B6. We
#ipd further “ha“ the $71~,877 figure should be reduced by the

ditfexrnnce between the $70 oor hour paid during 1985 for repzirs

and maintenance anfd +the $17.7°0 per hour we are allowing for 19Ré.

‘Since 620 hours ware bjillef for rrpair ond maintenance from

December ), "19RZ thr-ugh Navembar 30, 1985 {sen Exhibit 561, the
di“ference between the hourly rates (S7.80 per Your x 620 hours},

£1,736, should be deducted. Total allowed: $21,136.
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‘Applicant suSmitted proposed capital expenditures for
1986 to-alling £16,094 (see Exhibits 32, 33, and 34). [These
proposed expenditures are accounted for in lines 3, 4, and B nf
(division! Zxhibit 57. The Division recommended that Nos, 1, 3,
4, 5 and 6§ of Exhibit 57 be allowed, but reduced as fpllows: Mo.
1: $7,000; Fo. 3: $1,900; No. 4: $3,234.71; Mo. 5: $1,000; Ho. 6:
£1,000, ?ota@: £2,100. Jon Strawn, a ﬂivisioﬁ witness, testi—
fipd that the total $9,100 could be paid for out of the nivi-
sion’s recommended $?1,606 Repair and Maintenance ekpense.l TWe
note that in order to Qualify for the reduced povier rates allowed
by the Commission, Applicant will incur some costs to set up the
deep well pump fox ISchedule 3 operatfon. ‘Since somec capital
gosts [labor. and'-.perh'aps materials also} have "apparently been

included in the past Repair .and Mointerance figures (upon which

we have bas'ed_li?ﬂﬁ allowed expenses in this category), Applicant..

should be able to set wup the -deep well pump for Schedule 3
operation without exceeding the amount we have allowed for
chairs and Maintenance. ;;-oposed capvital improvements are not
Repair and %Maintenance expenses. T allowed (the Commission will
be disinclined to allow capital expenditures for which Applicant
does mrot obtain competing bidr) they are to be included in rate
base at some future date.

i. Chemicalg: We £ind that the $400 per year

recommended by the Division is reazsonable.

- j. Water Testing: @e find that the $1,200 per

yesr -recommended by the Division is reasonable.
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k. Uncollectible Accounts: We find that the

54,200 por year recommended- by the Division is reasonable. This
figure assumes collection of only 50 percent of standby fees.

1. Property Taxes: Title to the real property

claimed by the utility is contested. Since the proporty valua-
tion and tax notices are sent to the Homeowners {see Exhibit 40),

who have historically paid these taxes and have agrced to -'con-

tinue paying them, we ailoﬁ applicant no expense in this cate—,

gory.. At such time as ‘a court of -competent jurigdiction may
quiet title to the real property in the Applicant, & xeasonable

expense in this category will be allowed.

m. Depreciationr We f£ind 1% reasonazble +o

. allow depreclation .nanly on assets included in rate base (see

paragraph 17, supra}. ‘Using Applicant's {Revised Exhibit 247 anad
the Division's (Fxhibit 831 depreciation. schedules, we allow the

Zollowings

15} 1781 assets: $7,622.03 x 5% = -
£131.15. "
(i3} 1982 assets: §1,116.47 « 101 =
£111.65.
tiyid 19B3 asseis: none.
{iv) -79%4 assats: none.
v} 1985 Bsne*s:
{al Booster pump: 52,735.35 x 0% =
1547, -
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51 ‘Starter control panel:
$7,128.16 % 10% = $71° _p7,

fc) New tank overflow contro:
valves, S—inch mctefing station and li-inch metering station:
$7,743.08 x 5% = $387.15. Total deprecimtion: $1,389_77.

i

n. Regulatory Fee: The DRivision recommended,

an@ we ¥ind, that $150 per vear is reasonable.-

Thus, Apolicant's to=al allowed expenses: are
£54,879.1%. ﬁApplicant also claimed an interest expensé of 34,680
(see Second Revised Exhibit 271. This is a belowv-the-line
expensze and not 2l%owed. 1.

"TAXES
70, The re‘urna to thc; Applicant ié entifled is ecuzl
+a rate base times rate of return, or $16,334.89 x7..2 = 1,960,
The tares on =his amount:arﬁ as col'ows:
a. Utah State’ orperate  Franchise Tax  {Tive
percénﬁ-or $ing miniﬁhm!: £709.
b. Federal “ncome Tax (15 pe%cent!: €294

Total taxes 2" lound: £3985.00
STQTAT, ANQUNT T0 RE GSNERATZN RY BATES
1. Thc to+al Amount needed "o be generated b rates:
Expenges: $54,579.10; Tetuzr-~:r %31,9€0.70; Taxes: 23°4.00. Totz!

£57,7313.39,
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RPEVENUES

17, Standbv Feesn: In ba=h zHe Timber Lakes Wa“cr cnse
and the Silver Sprinas water~case (Mos . §7-076-n1 and B85-570--01,
recepectively), the Commission found that 59-06 per month wag a
reasonable standby fee. We find that $9.70 per month is also .a

reasonable standby for Foo*hills' customers. Since the standby

fee was set at $£10.00 per month in the Commission's  Interim

Order, Applicart shall credit $1.00 per month to standby customp--

ers who hawve paid the £10.00 amount during. ths interim period.

The standby charges will thus generate $3.00 per month x li‘

months X 54 customers = $5,832.

23, Other Charqés: We £ind that the following charges

are reasonahle:
a. Conneciion Fee: $750.D00.
b, Turq—On'Snrvicci £50.00.
c. Account Transfer Chafgh: $25.00
d. Reconneéction Fee: $50.00.

e. Sorvice Deposit: $100.00 (under the conditions

sot forth in Exhibit nt. These charges should generate’ the

fellowing income during 1986: Comnection Feés: One at $750.003
Reconnectiorn and Turn-ro Feeos: $200.00. Total revenues: 3955.00-

24. wWater Sales: MAccording to the best available

records, the Homeowners consumed approximately 16,000,000 gallons

of water doring 198BS ‘(sce Exhib®t'59). The Division estimates

"’E-‘s% .



CASE NO. B5-2010-~01
' -27-

that the Homerwners will corsume the same ameunt of water in 1386
(see Exhibirs 61 ard 63} . Applicant estimates that the Homrown -
ers will ccnsu:ﬁe' 12,35'8.,00-0 gallons during ..19_85 (Exhibit 85),
Although no price eclesticity analysis was performed, the Commis-

sicn is aware tha* as the price for & .commodity increasns the

demand for that commodity is likely to fall. wWe find it probable

that the increased costs of water wil' result in reduced consimp-
£inn %v the Homeowners and Find that approxnimately 12,000,065
gallons will be consumed during 1986. The sale of the 13,000,000

gallens must generate £50,451.20.
- PAE . STRUCTLRE

7%, Tn dit5 Second Interim Orfer, the Commission estap-—

wd

iched a demand/commodisy rate strucinre in which all\-iustomers

‘pai@ €27.50 for the first: 5,000 gallons and $1.50 per 1,000

galtons thergafter. Tn the rave hearing, <he Division recommend-
ed that the First block br increased tc 10,000 gallons (sce
Exhibit 63'. Worman ‘Sims, P:rc's:'.("-.:n" of the Nomeownere' dsso-
c_:ia‘:ir'n, however, tes+ified that the 10,000 block was foo large,
and recommended the 5,000 minimum be retained. We “ind that the
5,008 minimum is reasonable and wi'' “end to encourage comserva-
tion. ‘ie “ipd alro thac bath the &emand andé commod:tv charges
will have to ba éncrr:ase:“ over the ihterim rates 4in order to
gencrato the reguined 55%9,451.39 and “ind that.a rate ©F £37.50
f~r the firs* 5,000 ga'lons and $7.40 for everv 1,000 ga'lons

therea®ter is reasonmable and wil® gencrate $50,400.40.
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MISOIELLANEOUS

6. Pursuant to the Stipulatian (Exhibit 1, as amrndee
on the recordl, certain monics. wern collectcé by Dean -Beckeor,
attorney “or the Homeownérs, and plared ir his trust account.  To
date, the Divisinn has been unable to obtain from Mr. ‘Recker an
exact accounting of the amounts collected and disbursed from hig
trust account. ‘Tt is roasonable for Mr. Becker to ‘provide the
Commissicn with a deﬁailcd accounting of all mopies colléfted'and
disburscd on behal” of Foothills and its custnmers._

37. The Commission finds that it- i reasonable and
ﬁecegséry for it . to review and'apprnve:apy'proposed'guturé'lease
or sale agreements for the provision of w_a-‘:ar to Applicant's
service arca. . : . .

28, The cCommission #£finds that +he Reverues, Expenses

and Rate Structure set forth in Appendix A (made a part thereo?

by reference]l are just and reasonable.
CONCLUSTONS OF LAW

1. In 1*dh Daepartment of Business Regulation w. Public

Service Commission, 614 P.2d4 1242 (1980), the Utah Supreme Court

stated the general rule as to burden of proof is hearing before
the Commissinn:

In the regulation of public utilities by
governmental authrrity, a fundamental princi-
pie is: the burden rests heavily upon a
utility to prove it is entitled to Tate
relirf and not wupon the commission, the
conmission sta<f, or any interested party or
protestant; to prove the contrary. A utility
has thce burden of proef to demonstrate its
proposed ingroase in rates and charges is
just and reasonable. The company must
support its application by way of svbstantizl
evidence. . . ' -

—r L ——
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‘And in cases where the weight of zhe evidence indicatcs
the developer knew it was suhject to Commission jurirdiction and
neglected or refused to scek Commissimn sanction of rates, that
burden to justify rates by substantial} evidence "rests heavily"®
indeed. An unce;tificatedl public utility which enteres into
unreasonable contracts, or makes expenditures which the Commis-—
sion has no opportunity to review, does so at the risk of not
being able to recover those expenses in rates. Before atlowing
the recovery of such expenses, the util%ty'must clearlv demon-
strate by substantial evidence that the obligations and expendi-
tures .arc reasonable and 5ustifiba.

" This .pnlicy' apnlies whether or not vtili«y company
assets have heen transferred from one lega]'entity to another,
even in arm's length tranmactions in which there is no_;mputaﬂiqn

of impropriety, when +o do- otherwise would penalize utility

ratepavers or defeat regulatory policy. Sfee Colorado Znterstatc

Gas Companv v. Federal Power Commission, 124 US 581, 58 PUR(MS)

65, €B2-BX (1945); Cities Service Gas Company v. Federal Power

Commission, 424 F.2d 411,587 Pyn3d N {10th Cir. “969}; Tennessce

public Service Commission v. Nashville Gas Co., 551 8wW=& 1%, 10

PUR4th 66 {(Tenn. 1977):; Re I, U“il{tiés, Inc., 53 PyrAth 508

(Psd*nﬁ. 1983%: Re Southern Califcrnia Iamber Transprrt, 26 TUR3A

291 (Ca TP 195RY1; We John R. Pervatel, et al,, dbz NWorthern Now

Merico Cas Companv, 11 PUR3Id 71 {psSCue 19571 .

. Tn cases {such as the instan: one) where a public

utili*y Is created by a developer incidental *o the subdivisionr

i 001108
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and salp of lard, thc Commission has stated its policy wi'h
respect te capiral evpenditures’ to be included in rate hase:

J..it is5 the pelicy of the Commission to
allow no "re*urr on investmert by - water
companies unless such.companies can mce* the
burden of showing that the investmert made
was not recovered in the sale of lots or in
.anv other fashion. Dammeron Valley Water
Companv (Case No. 84-061-01, issved January
17, 1985 at p.7}. '

It is the generall§ accepted rule that coniributions in a%d of
cons‘ruction should be excluded f'rmn rete ‘base (see cftations at
PURAA, Va'Luatic;n,_Se-cti_ons 248, 250). Where & developer faills to
Aemonstrate that.arn investmert in a water utility was not '.:-e—
covered in the sale of lots, that -investstlteﬁt is deemnd to be a
contribution in aid of cons.ruction and excludable from rate

bzse. In a 1981 case, the Maryland Public Service Commission

hg_lﬁ:

In determining the rate base of 2 water and
sewer company that offered scrvice only to a
real estzte developer and whose steck was
solely owned by ‘the real estate developer,
the commission found that ‘the real estate |
developer had recovered through the sale of
the development's lots substantially most of
his investment in the sewer company; further-
more, to say that the investor hed recovered
wia.the sale of lots substantially most of
the investmcnt in plant wes analogous o
finding that customers had made significant
con~ributione in aid ©f construction, and
that such pavments wore cusioncr-supplied

capital. ' Re Cresivicew Services, .Inc., 72 ud
PSC 129, Casc No. 7474, Order No. '65118, Feb.
5, 1981.

See alsc Re Nerthern Illineis Water Corp. (1959) 26 PUR34d 497; Re

Green-Ffclds -\-Iater Co. (1964} 53 PURIE (70; North Carolina €x

dities Commission v. lleater Utilities, Ing. (0~ 51 288 4C

}ae

rel. Ut

: 00414107
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A57, 1™ PUR4dth 533,~’]9 SE7d 54; Re Princess Anne Utilities Corp.

{1569} 81 PURIE 201; Re Kasnapali Water Corp., 678 P d 484

(Hawaii, 19B4}.

Tf a dcvelover agrees to provide a specified water
system, one mcetipg the standards of the Salt Lake Coﬁnty Yator
Conservancy Distriht, the Commission mav properly exciude. from
rate base the cosk of installing the svstem promised if :the
utitity does ‘not sustan its burden of demonstrating the cost of
the svstem was not recovered in lot salss. -

3. The Commissinn's apthority over contracts entered

into between pubklic ptilitier ané other parties derives from four

sopurces: _ -

a. The Commission's General -Turisdiction. u.c.a.

Scction 54-3-3 mandates that the Commission assure that charges

wade. .. b any puhlic utilitv...for any prnduct...shall be just
and reasonahble. Src*ion 54-4-1 vests the Commission with:

power ané ' jurisdiction fo suprrvise and
regulate everv puhlic uwfilitv...to supervise
all ©oX the business o7 - everv such public
utility in this state, and to do all thinas,
whe*her hercin specificzlly designated or in
acddition +hereto, whirh are necessars or
convenient ir the exercise of such power and
jurisdic*ien. '

The Utah Supreme Cour* recen*lv construed the gencral powers o°

the Commission in ¥ezrns-Tribune Corporation v. Public Scrvice

Commission Mo, 19287, fited Nav 1, 1884}

-..Any activities of a utility that actua’ly
a“fect its rate structure would rccessardly
be subijecc* tn some dogree to the PSC's broad
supnrvisory powers in relation to rates. Thn
guestion, then, is whether the activity the

0041108
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Commiszinn is attempting teo  rTegulate is
closely connected to its supervision af the
utili*y's rates and whether the manner of the
reguletion ds rezscnably releved to  the
legitimate lecgislative purpase of rate
contronl for the protection ¢f the consumer.

Although the Court & the' Keaz:nsdl"ribunc'case held that the

Commission d@id not have the power to regulate u-ility conduct
wr_lic"l was prripheral to the seiting 0° rates {tagline require-
ments?, in the instart case jurigsdiction over the wWell ILease
Agreement is directly related to sctting ijust and reasonable

rates.

Iin Garkane Power Association v. Public Service Commis-

sion, GB1

Commission's jurisdiction over contracts entared into by .p‘nblic

utilities:.

There can Ybe no doubt that not every contract
entered into by a public utility is .subject
te the Jjurisdiction of the- PSC. Many con-
tracts for: - the purchase of supplies and-
equiprent, and other contracts .dealing with
the ordinary conduct of a. business, are
contracts that could be litigated only in a
district court not before the P5C. However,
this dispute is clearly one that involves the
validity of electric rates... - ’

In a separate opinion, Justice Durham {concurring and dissenting)

wert on to state:

There is no guestion that the PSC has the
austhoritr ta investigate, interpret and even
altrr contrarcts. That gbestion was sestled
ir an early series of cases breught -ust
2fter the enarctmen* of Utah's Public Utility
Act. .Tn - each case, the Public Utility
Commission [PUC*® found a con*ract, executed
he“ore  the institevtion o©f the PUC, in

1 P.2& 1207 {1984}, the Utah Suprexixe Court discussed the-

0011909 .
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viplation nof a subseguently “iled ratc. This
Court upheld the PHC's alteraticn of the
contracts, holding that the regulation of
public util‘kv rates was 3n axercisc of the
state's police power and was no” an uncon~ti-
tutional impairment nf contractual obliga-—
tions. (See cases cited)

Justice Durham went.on to aguote with approva! from arkarsas
et Lol 1L

. Natural Gas €o. v. Arkansas Railroad Commission, 2631 [.S5. 375

{1073}, whare the United States Supreme Court stated:
* The power to Ffix ra%es...is for .the public
welfare, to which privete contracts must
vield...lax 3831
“e conrlude that the Commission has the authority unfer
Saction 54-4-1 te interpret and apply the Well “ease Agreement as

set forth in its Findings and that such in*.erpre‘:alﬁio_n and

application are reasonablc,

b. .The Commission's Authoritv Under U.C-A: sdctio:;a
54-4~4. This .scction grants the Commiss:i_.on avthority to investi-
ga*e and modifr uniusk, 'uprcasonable, di.scriminatory ‘-or preferen- Tl
“ial) rates, :’ares:, r-'ul"_es. r;.ac_.;ulat':icns, prac':tir:-es or 'co::tract"sl of
2 public util:i.’ty..‘ '3.‘_1‘15, sect?on is gene:.r:'all;' unferstrod to applw
t;:; contracr..s {tarif s} between a u"ility and its customers an_d we
therefore conclude- that it is not apprlicable to -our presgn‘-:_'

inguirv.

€. The Commission's bduthoritv Under U_C_A. Sec-ion
54-4-26. This scction grarts the Commission authnrity to reguire

a public utili*y to obtain Commission appraval before en*ering

into any contract requiring 2 u*ility expenditure and withhold

=

it is not

approval of the contract if the Commission finds

0031140
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“prrrnosed in good faizh Tor the econnmic benefit of such Puhiic
vtility ." Althhugh the Commission has in Rule A67-05-95 pf the
Administratiu;: Rules af the state of Utah [General Order ©95)
restricted the ap’pl-iration of .Sectinn 54-5-26 to specific situa-
t__-‘-on_s',' we concludé that since Applicant was a d&e facto public
vtility since 1972, it was subject to the -Commisr.ibn's powers
under this section. Since the failure of Applic'ant to becomc
certified made it .impossibi-e for the Commission to becomc aware
of'the terms of the Well Lease Agreemen*' before it was executed,
the Commission conzludes it has the power to review that cortr..ct
and withhold its approval now. Wc conclude that the Well lease
Agre-mer.t was not ‘proposed in good faith for the -ec.::onomic‘ benefit

of Foothills and that. the Commission is empowe-ed to :.n..erpret

and apply the Well Lease Agreenert as set forth in dits PLndlngs

and that such in ,erpret.ath and application are reascnable..

'd. The Defipition of the Term "Public Uzility"

Under Section 54-2-1{30}{c}. This subscction, as amended in

1935, _states:

{c) I any person of corporation performs any
service for cr delivers any commodity to any
public utility as .defined ip this gection,
each pnrson or crarperation is considered to
be a public.utili“y and is subiert to the
jurisdiction and regulation of the camr-usqlon
and this ‘t:l.tle.

Although Jesse Dansu‘, ar the su-plier of the water to Foothil's
clearly falls ‘within the purvicw'o.‘ this subsection, and could be
dectared a public wuti“i*y by this Commission {(and would have

benn, wern i* deamed nceessarvl, .we conclude that such 2

00411114
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cetermipat on is unnecessary in view of the Commission's juris.
diction over the Wel! Lease Agre~ment u~der scctions‘Sd—Swl and
4-4-76 as sct “orth above.

4. The Commission does not have the POWCr  to settle
dispntes as to ownership of utiiity property, It is the general
rule that asséts no* ownad by a public utility canno* be inc'uded

in rate base; where title to utilitw property is disputed the

epurts axre divided. GSece, e.g., Re Consumers Co.., ?Uklggja; q1p

(z8aho, 19231: Re Capital Citr Water Co., PUR"8250, 41 fvo.

1d

a251; Re Nil'crest Water Co., 5 Ann. Rep. Ohin PUC 57 (Ohio

1017; Frackville Taxpavers' Assoc. ¥. Frackville Sewage Co., 7

‘PURINT) 515 (Pa., .1934).

5. .The $3,000 allowed Applicant For attormey's fees
shruld bo cupitalized over a perind“of‘three yeﬁrs.. )

6. Applican* is enitled o an increase in its rates
zné cﬁarges in order to collect to4al revecnues in the amrunt of
£57,M69. The rates and cﬁarges ret fosth in the vindings qf Fact
and Appendix A are just and reésnnablg, @0 not reflect infla-
tiporarv expectations; and arc the minimum necessar— *o cnah'e
Aﬁplicént to render adeguate scrv}ce and peet curre*fland exrect-
ed feran”.

Ba%ed upon “he fcregoing. the Administrative Taw Judge

novw recommends the following:

QPR

NOY, THEREFORE, T IS NERERY OPDERED that Applicant be,

and the samec herchv 'is,  avthorized to publish its rarisf

0011142
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*rporating the rates and charges as set forth in the Findings
of Fact and Appendi~ A, which is attached hereto and incnipﬁratea
by refcrerce.

IT IS FURTHER ORDERED that 15ean . Becker, Atto:.-'ney,
file with this Commission, within thirty. (30} days of the issu-
~ance of this Order, an exact qécdun;ing of all amnhnés colle ~ted
and disbursed from his trust account or any other accournts on
behalf of Foothil;s nf its customnrrs.

IT IS FURTHER ORDERED that Foothills abtain approvail
-from this Commission Béforé entering into any future lease or
sales agreeéeﬁts for the provision of wa*er to Foothills' service
area or anﬁ aménﬂmén£ tn_hr assignment .of any léasé or sales

cement tfiat is now in force and effect.

& FT 1S FURTHER ORDERED +that the legal description of

Applicant'ﬁméervice area shall be as follows: -

BEGINNING at Nnrtheast corner of the Southwest gquarter -

of the Southwest quarter of BSectiorn 33, Township '3
South, Rarge 2 West, Salt Lazke Base and Meridian, and
rupning thence:

(A, West to the, Northwest corner of the Southwest quarter
of the Southwest quarter of said Scction 33;

B. South to the Northeast coyxpner of Section 5, Township 4
South, Range 2 West, Salt Lake Base and Meridian;

C. West tc the Morthwest corner of the Mor+heast guarter
of the Northeast gquarer of said Section 5;

D. Sovth to the Southwes! corner of the Northeast gquarter
of the Wortheast quarter of said Section 5;

E. ¥est to the Northwest corner of the. Southwest guartcr
of the Nnrthwest guarter of said Scoction’5;
F. South to the 5ou*hwest corner -0 said Section S;

e A —————————
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G. f.ast tn- the Southeast co-ner of the Southwegt quartey
-0f the Southwest guarter of said Srction 5;

H. North to ‘the Northeast cornor of the Northwest quartes
of thc Southwest guarter of said Ssction 5;

Ii. Eas*t to the center of said Section 5;

J. South to the Seuthwest corner of the Northwest guarter
of the Sovtheast guarter of said Section 5;

. FEast to the Southeant corner of the 'Northeas: quarter
aof the Southeast guarter o said Secgion 5; . :

Vs

‘e S~uth to the Smthwest corner of Lot 103; Hi-Country
Ystates Subdivision: . : ;

M. Southeasterlv to the Southeast coxrmer of sajid Jot 103;

N. Northeas+erly along East property line of Lots 103 and
162, Hi-Country Estates Subdiwision; to the West line
of ihc Southeast guarter of the Southwest gquarter of : -
Section 4, T4S, R2W; - )

'O.. South to the Southwest corner of the Sovtheast guarter
N of the Sonthwest gquarter of said Section 43 . 3
. . <

P. Tast to the Southeast corner of the Southwest guarter
af the Scuthecs: gunarter o said Seg-ion 4;

. Borth to the Nortsheast corner o the Southwest quarcter
o7 the Sovtheast guarter of said Section 43

R. West to the Northwest corner of the Southwest guarter .
of the Southeast quarter of said Section 4;

S.  North to the Ncrth guarter corner of said Section 4:

T. East to the Snutheast corner of Lot 1A, Ni-Country ;
Estates Subdivision;

u. Worth to the South boundar:r of Hi-Countrv Rcac;

V.,  Easterly along the South bourndary of Ni-Countrv Road to
the South boundary of Highway U-1113

w. Northwesterly along South boundary of Highway U-111 to
the North 1line of the Southeast quarter of the South-
west guarter of Section 33 T3S, RMY;

X. Vvest to the point of beginning.
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IT IS FURTHER ORDtRED that Applicant be,. and the same
hereby 1is, aqéhori:éd to publish its new tariff effeclive an one
day's notice to the puhlic and Commissipn; -

TT IS5 FURTHER ORDERED thaf this Order be, and the_ samc
herehy is, ef‘éctive on issuance.

DATSD at Salt Take City, Utah, this 17th @ay of March,.

1986.

/s/Xent Walgren .
administrative Law .Judge

Approved and confirmed this 17th day of March, 1986, as -

the Report and Order of the Commission.

/s/ Rrent H. Cameron, Chairman

/s/ James M. Bvrne, ‘Commissioner

{SEALY /s/ Prian . Stevart, Commissioner

Attesti:

/5] Georgia B, Peterson
Execntive Secretary
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IT 1S -FURTHER ORDERED that Applicant be, and the same

hereby 1is, authorized to publish its new tariff cffective on one

dav's notice to the public and Commission;

IT 15 FURTHER ORDERED that this Order be, and the same

hereby is, effective on issuance.

PATED at Salt Lake City, Utah, this 17th day of March,

2986 .

Ny R T —
¥ent Walgzlbn
Administrative Law -Judge

Approved ané confirmed this 17th ﬁay of March, 1986; as +he

nepory and nrder n‘ the Commission. - ’ i

- . )
1 e s

.:- -A—-.'
///EZﬁm’77df- Vgt .
. -2§E€n T, i}éuart] Commi ssioner
Attest: 0 3 ' —
SNy 2/
Georglp R. Peterson

Executive Secretarv
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e ey re e



e

CASE NO. '85-2010-D1
~39-

APPENDIX A

FOOTHILLS WATER COMPANY

REVENUES AND EXPENRSES

OPERATING REVERUES

Standby Charges

{$9.00/mo. x 12 mo. x 54 standbys)

Demand Charé e

{§37.50/mo x 12 mo. % 63 customers)

Water Charge

19,220,000 gal. x $2.40/1,000 gal.)

Connection Fees
Tarn-on and Reconnection Fees

TOTAL INCOME’

OPERATTNG FXPENSES

Accounting and Administrationm
Insurance

Water Lease

Utilities .

Telephone

Directors' Fees

Legal Expenses

Repairs and Maintenancé
Chemicals

Water Testing
Unco’lectable Accounts
Property Taxes
Depreciation

Fegulatory Tee

TO™AL, EXPENSES

Utah State Corporate Franchise Tax
Federal Income Tax

Return on Rate PRaso

TQTAL REEMED TQ BE GENERATED

$ 5,83%.00
28,350.00

22,128.00
"750.00
200.00

$57,260.00

$ 4,01".8B0
2,500.00
7,700.00
10,490 .62
600,00
€00.00
1,000.00
21,136.00
400.00
1,200.00
4,200.00
0
1,309.77
150.00

$54,879.19

$ 106.00
294.00
1,960.20

$57,233.39

0041172
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- BEFORE THE PUBLIC SERVIZE COMMISSION OF UTAH -

In the Matter of the Investiga- ) DOZKET NO. 91-2010-01

tion Into the Reasonableness )

of the Rates and Charges of FOOT- )

HILL WATER COMPANY, ) REPO AND ORDER
)

Respondent

o — T

e S b S o

TSSUED: April 9, 1992
SYNOPSIS

on the complaint of unjustly high rates, the Commission
reviewed the rates of Respondent, a certificated water corporation.
The Commission found that, notwithstanding an order of the Utah Third
District Court, the Commission had authority to reform a well lease
disadvantageous to the utility and to value the utility's rate basz
for rate-making purposes. The Commission ordered the utility to
cooperate with an intervenor to bring into being an alternative water
source, and to contract with the intervenor for the use of that
source. The Commission refused to allow prcjected test year expense
adjustments for changes nct known and measurable during the test
year, and not occurring before entry of the order. The Commission
further disallowed attorney's fees incurred in defending Respondent's
claim to ownership of the system, and redounding to the benefit of
Respondent's sole shareholder. The Commission sets new rates,
affording Respondent a certain amount of rate relief, for the interim
before the new water source can be brought or line, and permarent
rates therezfter.

————————————————————————————— e o e et o e B ek S

Appearanceas:
Laurie Noda, Assistant For Division of Public Util-
Lttorney Ganeral ities, Utah Department of
Commerce,
Complainant
val R. Antczak " Fcothill Water Company,
Respondent
Larry R. Keller " Hi-Country Estates Home-
owners Associatioen,
Intervenor
By the Commission:
PROCEDURATL, HISTORY

Pursuant to notice duly served, the above-ceaptioned matter

came on regularly for hearing the thirtieth day of January, 19892,

EXHIBIT

é
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pefore A. Robert Thurman, Administrative Law Judge for the Commis-
sion, at the Commission offices, 160 East 300 South, Salt Lake City,
Utah. Evidence was offered and received, and thereafter memoranda of
law were submitted. The Administrative Law Judge, having been fully
advised in the premises, now enters +he following Report, containing
proposed Findings of Fact, Conclusions of Law, and the Order based

thereon.

INTRODUCTION

Foothills Water Company (hereafter "Respondent”) is a
certificated water corporation operating a system located in the
southwest part of Salt Lake county, west of the community of
Herriman. At present it serves 52 connected customers, and 72
"standby" customers, i.e., owners of undeveloped lots within the
sarvice area. We have party and subject-matter jurisdiction.

For the most part, the issues raised in this matter are
mixed legal and factual, not lending themselves readily (at least
with any degree of intelligibility) to separate discussion of the
factual and legal aspects. Accordingly, this report will be cast in
the form of an extended opinion, rather than divided formally inte
separate Finding and Conclusion sections.

MAJOR ISSUES

The positions of the parties and the rulings of the
Commission are based on a l12-menth test year extending from January
1 through December 31, 1551. The positions are summarized in
Appendices A through C, annexed hereto and incorporated herein by
this reference. The summary for the Division of Public Utilities,

Utah Department of Commerce {hereafter "complainant"), is taken from
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mearing Exkicit 1, the prefiled testlirony =i Fenneth x. CS.oY,
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srecifically Ixhibit DPU/KRC2 therens. The summary for Respondent is

. N y 1 .
serts Eespeondent's final position on all dizputed issues. Aprendl-
~a5 A through € alsse ~sntain the Cemmiesion's grojected reverue

nirement Firdings. In comparing tie two positions, sone cars nust

o

be ewercised, sinoce thers 1s rot always a cne-to-cne correspondsrc

[

ir acceunt nunbers used, and Cowplairant has combined some ¢f th
accourts employsd by Respondent, which we have also done in our
determinations.

The parties disagree regarding numercus expensas claiped by
Respondent as costs of service, as well as the amount cf the rate
base on which Respondent is entitled to a reasonable return. There
also are differences on the appropriate rate design fcor future rates.
The test year income does not appear te be at issue, nor does the
appropriate rate of return to be applied.

Mary of the expense discrepancies betwesn th:z parties!
filings arise because of a diffzrence as “o the appropriate tast

yaar. It shculd be pointed out that both the Complainant and

Respondent siarted with a 10-month historical test year with

In casss whare cn the
bit, we assume ng am T is Comy -
ligts ro ampunt {griwmarily ingcme items: for an amzont listed

Dy Fespendent, we assumz Corpiainant acguiesces.



incurporate projested eipense changes Ior an historical test yesr

.riess the change is known and measurable and occurs prizr to the
entry cf a flnal rate-setting order.

Of the disputed experse items, many are relatively small,
tut three are sukstantial, to wit: the total compensation paid ©o
respondent's sole sharenholder, president, and wateymaster, Mr. J.
Rodney Dansie (hereafter "J. R. Dansie®); water acguisition and
pumping costs: and costs of putside consultants, including legal,
accounting, and engineering.

I. _WATER ACQUISITION AND PUMPING COSTS

By far the thorniest issue presented in this case is that
of the costs of acguiring water for the system and associated
producticn costs, primarily power for pumping. Respondent claims
total costs cof $14,670, including some projected pumping cost

nor2asas. (Lires 17, 1%, and 21, Exhibit A annexed hsreto and

porm

incorporated herein by this reference.)

At present, Respondent's sole scurce of water is 2 well
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tagley, sntarad into a well lelfe AT B =g L SR Teo=Ru ZanElE=IUES
a 325 keaneficzial interest in the Trust.
Indar the terms of the lease, and 2 osequent amendnuent,
ena lepesee was cbligatzd to ray $600 monTaly and to gllaw Tig lesscoy

)

=a =ransporT through the sgystam annaally, at no charpge, a maxinunm of

LZ,060,300 gallons of watar, TFor a systékr cerving %I customatrs, oe

aymerts themselves, amcunting to 7,200 anrcaily, are not

fo]
[+ 53
P
n
W
Y]

triflirg., Twhen one adds the pumping costs for 12,920,000 gallens
anrually, which amount almost %to half the lease payments,® it is
orvicus the lease is a majsr firarcial burden cn the ratepayers.
B. Present lLease Status

By its terms, the lease was {or ten years. There was no
automatic renewal, but the lessee was given the option of renewing on
"terms to be agreed to by flessee and lessor] at the termination of
this lease . . ." (Hearing Exhikit 2, Prefiled Testimony of Jon A.
gtrawn, Exhibit 2.4) According to the testimony of J. R. Dansie
(Transcript, at 200), thers has been no formal renewal of the lease,
hut Respondent and the Trust have been honoring its terms, on a

month--o-month basis, for almost five years, since the expiration,

ror the test yesr, totol system usage was 25.¢& nillien
sallans. {Fearing Exnipit &} Tne customers used 3.7 rillicn
oallions. (zd.3 The Trust was charged Ior the costs associsted
w.TE pmping s.9% millier gallens, the excess over the "free" 12
millier gallons, By caleulaticn, in round numbers, the customers
used 34% 5f the water, 47% of system usage went to meet the iree
=ransportaticn obligaticon, and the trust paid the purping cists
zegmociated with 193 of systen usage. Tetsl pumping costs Wers just
Whoer 57,E32.  fhppendin i, S4.Y 3llusating the "Irse' u2sags To
Tre TITal ponning £95%5, Tl& CJUSTomERs  Jer: gasfield wito an
additicznal anrual cgs® of approwimately $2,35C¢7, rendering lsase
scaTs in exoess of $14,C020. IS the leuse cast is divided solely
amenyg the csnrectsd customelrs, 1T peraximates $18 per wmonth, nct
2 negligirie water blll in and of itself.
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Aoridl T, 1587, Thera appears o have kean ©o atterpT Lo rsgotlats
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rore favgorabie TeYms.
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In suar Order of March 17, 1288, “he last ratas rcase

st tarms of the lezse and cur daterminatinn to reform 1L on terms
mors favorable to Respondent. {Repert and Crder, socikst e,
£5-3510-01, BSCU 1985, at 12-13; We are empowered to Jdo so.

(Arkavsan Natural Gag CD. V. Arkansas Rallioad Commission, 261 L.5.

179 (31%23); Garkane FPowel assaciation v, Public Service Comnmission,

£81 2.24 1207 (Ltah 19&4))3 we intended that Respundent’s liability
under the lease be limited to payment of $600 per r.onth, and that any
costs associated with providing surplus water to the Trust be the
obligation of the Trust or the original lessee, Gerald Bagley.
(Report ang¢ Crder, supra, a¥ 13)

Unfortunately, none of the ordering paragraphs compelled
the reformation in so many words, but we believe our irtent was
nevertheless clear, since only $7,200 was allowed as expense for the
lease.

In any event, we did order explicitly that Respondent seek
cer approval for any new lease, This Respondent has failed to do,
sven though it acknowledges having adhered to the same %terms the
canmission found unreasonabie--and tnls on a precarious, mnenth-to-
~onth basis. Respondent argues w2 should overlock tiae failuyre to

Srdsr, since tha arranganent has exlisted sirce the crigiral

ifigaticn for cur reforming the contrast
¥y in our 1586 Report and Crder, supra, at Iil-
e to rzhash it rere.
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Tna short answer 1E Tlas ke Comrigsicn, &8 a governn Pt e

not subject To the e&gaitable caferses of lacghes Or

acensy, 18 o

mevoppel. T+ra= if those =onganis ware applicable, there s ro
sn. . ing 4hzt Respeondernt cr th2 T, gt have, in any way, changed thelr
popiTions Ln rellance 0 comrlesisr nmorn-action: and even if thare

weve such a2 showing, making the case £sr the applicatiosn of the
~zrcapis more corpelling. e cann=t zcsept tha% the ratepaysrs shaull

3

ray for the Commissicn's zlleged 2ilatoriress.
cur pesiticon is not changed by the entry of an Qrder Ly the
stah Third District Ccurt that the obligatlion to nmove tne 12,000,030
galions arnually through tne svstem, at no cost, is a virtually
perpetual "encumbrance" on Respeondent. The Caurt may have felt
ccmpelled to enforce the terms of the ccntrqct as written, but, as
noted above, we do not deem ourselves under any such constraint, For
rate-making purposes, we may disallow the associaved pumping costs as
valid utility expenses, and we most enphatically should do so.
c. Alterrative Splutions
To resolve the lease issue, we could order Respondent to
nzgotiate a mcre favorable new laace with the Trust and to submit the
saTe for cur approval., This deoes pox iook promising, since J. R.

Darsle himseirf cwns a benefiolal interest in the Trust and is related

e~ ==s cther bensficiaries. Even if 7. K. Larsie were to negsotlate

- A N H 4 PR §

= ravy Lease cn better terrs, the suspicion “ould no doubkt lingaer
0

amang rzicpayers thaun still banter TEras wels atnisakble. T2 be

w cm= U P, Zanegiz, inm Jz3llco w Thothe Tyust, ous iR irvegunciiable
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We =osouid alse compel the Trust to subamlt Itse.r Lo our

jurisdicticn under § 54-2-2{13} (¢}, UCA 19883, 2s amended. We could

refusiny to enter into a new lease. The course does nct raceoamend
ivself unless “hare is no cther opticn.

Trere apg2ars to be ansther cpticn. 7%he Hi-Country Fstates
Horeowners Association (hereafter "Intervenor") has beer desveleping
ivs gwn well (hereafter "ihe Homeowners' Well!) and stands ready to
1ease the same to Respcndent for the nominal sum of $12 per year, and
teo absorb all pumping costs to serve the present customers.
(Testimony of Kenneth Norton, Transcript, at 131-143) At a stroke
this would reduce Respondent's expenses by almest 310,000 per year.

D. Obiections to Use of Homeowners! Well

Before Respondent could avail itself of the Intervencr's
offer, certain legal, financial, and technical issues would need
resolution.

First, ownarship of the water right represented by
Arplicaticn No. 33130 (hereafter “the water right") 1is now the

litigaticn betwsen hespondent and Intervencr. To use the

aukiegzt of

PR
fii)
s
n
1.
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%
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=
[
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it
8]
)
1]

Eemeswners' Well, the point of dive charged to
7eil., The reccrd indicates that, with Loth Fespon-

ert and Intervanor spensaring the charge applicaticen, the change
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rate provisisng net to jespardize Respondent's Intersstis, 1

tne water righit.

] e - - - - " bl W7 -1

fimarnial sapasisy to firnanse and cperate the well. We raszlve thoss
- » "‘ LEaP .Y - i - o i

dzurts on faver of the Inmtertencr. We oo nst perleive flpanmcirg ax

ar cksiacie.

in-ths form
The Intervencr rroposes to use a 15 horsepower pump, rather than the
75 heorsepcwer pump Respendent uses prasently.

Respondent's engineering expert erxpressed doubts that the
Yomeawner's Well's production and pusping capacity would be suffi-
cient to provide adequate peak service demand and fire protection in
the service area. (Testimony of Seth Schick, Transcript, at 102-158)
He also noted that thers may be some gquestion Whether the well could
sustain its tested capacity over a long period. (Id.)

Obviously, changing the water scarce woild entail risks.
We are satisfied, however, that tne capacity designed into the system
would meet legal requiremsnts for uszage and fire protecticn., (Ses

2k ittal Testimony of Jon Surawn, Transoript, at 563-282) The enly

bt

a3l risk is the wWell's keing 2ble to sustain preducticn. Thnat is a

31

ith any well--—-gver the Janslie Well.

TLOK WL a:
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Against the risks we muast balance the prospective benafits.,
e - -~ - - - _—-— - i =
Theose ars subkstantial, First. as noted absove, Respondent's awgensss
5 £
. 1,508 wnem ] T Y - - -V N - A - P =
Sonld irmmedretely be redactd alrmost B15,700. Inoa 5y8uen with as few

or=za and for all, remove the confliict of laterest of . R
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Sarsie. Whatsver othier points £f frizticn might remain betvasn o

sustomers and him, one of the most izperrant #o1ld have kheen remaoved.

. . . A » Ao Ay
aiven +vhe proszeckive berefits, we hirnl &khe risks arve
wOTTh CDuUnnLnT TE oma Hampowrers' Well does prove T be an inagde-

£ the title litigaticn betwsen Pespondent and Intervenzr nz3 neen
resalved, tnere may ke the passibility of jzining the Salc laks Water

Cenmservancy Slstriei.

. _Conclusion on Water Source

Fespondent should be ordered to join in the polnt of
diversion change application for the water rigat and to enter into a
well lease with Intervenor for an annual rental of $12 as sccn as the
Hemeowners' Well has received necessary approvals and is on line. In
the interim, in the absence cf evidence as to the reascnable market
value of the water provided to Respondent for its customers,®
payments to the Trust should be limited to $600 per month, and
purping costs for any water trangpsrted for the Trust should be

billed to the Trust. e e

e

TY. J. B. DANSIE'S COMEENSATION

Resperdent claims as expensas a salary to J. R. Dansie in

tre amourt of $§5,400, with assceciated payroll tax anc insurance

i

ypansa, (Appenrdix A, Lipss 13 and 14, ccntract repalir ahe rpainte-
snca services rendered bw J. R. Dansie in the amount of $26,127,

‘apperdix A, line 32) and offics rental, with J. R, Da=sisz as

zserted in tha 18E€& case, and
$352 pe: month to be a *easo“

1]

I’U (3]
LR U 3
1]

Administrative Law O

waTer charga. For other roLscns, he recemmendsad that the monthly
charge remalin at $330. We cznnot, of cou*se apely rls rlndlwa in
zhis casa.



decke O, HE-2 ol
-T1-

tandlerd, in trne smcount of 52,302, ‘Appendin A, Line 231} Trne =lainm
alss incorpecrates a profected increasa In the ano.wnt of cantract
resair apd wairtenance services. 21% told, c¢lainmed evpensas
kemeficting T, R. Cansle dirvestly awoant to $3&,947.

mhe nivigicm =of Fublisz Utilitises, Utah Department of
Sormerse (harealter "the Conplaisant™. . pripises TLoSRLIT To8 E- R

-

Aczounting ascount. Tnis is consistent with tne testizmory ¢f J. =®.

fect that the acccunt was criginally established to

L
v
pa 1
tn
lﬂ
[1:]
t
O
r *
o
1]
[14]
[a]

cempersate his wife Isr partorming Raspcndent's bookkeeping, a
function J. R. Dansie has assumed himself. We agree with Complain-
ant.

The Complainant also recommends disallowance of the
rrojected pertion of repair and malntenance ccntract services, In
conformance with the Anrealizaticn Rule, we agree.

As a2 further adiustment, the Complainant proposes that
$10,037 of the claiged cortractual services performed by 5. R. Dansie
actually fall in the category of administration and accounting,

5.nce $8,400 is already allowed for such services, the $10,037 is a

spread rs, “hesz kerefits amount oo
£52.21 per o | slotgkely ministrative notice of the
filed karirfs Al iri 23 watar dtilities in zhe stats, i
wa allcwed all these lters alone would render
Peopoendent’s the state Ly a considerable
nargin.,

T, R, D income Zefliciency, ne has
mevar astually rec saticn claired, That alters
Tne case 2% szording Te Respondznt's
acoounTant, rried as Iiondebtedness oo
fespondantis conseguances that entails.
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né should be disallowed. (Hearing Zxhibkitc 1, Prefile

-~ - . » m — . - - -
o+ uvEzd by %he system, avountling “~ 81,350 arnnually (Testizmony ol
- - - = - L .
sosst Wilkey, Transcript et £1), and offife rental in J. ®. Darsliz's

home amounting to $2,4C0 arnually. On tihw rationale that thres cther

pusinesses are condusted cut of the same gffice, apnd, thearefore,

th

zespondsnt should enly have to pay 25% ¢f the annual rent, the

Cemplairant reccmmends an adjustment of $1,809.

F. R. Dansie testified that the businesses in question are
dormant and no activity on their behalf has been concducted, or is
contemplated, out of the office. In tre absence of evidence to the
contrary, we must accept J. R. Dangie's testimony and accept the
£iling of Respuondent.

IIT. LEGAL, ACCOUNTING, AND ENGINEERING EYPENSE

Assessing <he legal, acccunting, and consulting expensas is
complicated by the fact that for the past several years, there has
reen ongoing litigation between Respeondant and the Intervenor cver
ownership of the water system and the water right. The District

~curt's order in the matter ls considerably less than a model cf

dr

ciarity; apgarertly, though, owrsiship wes resclved in faver cf th
Inrerversr here, but subject to a c¢lain of najust  enrichment

smounting to $%§8,500.

“Tris leaves 5. RX. Cznslz's basic corrmensaticn packaze at
§21,5¢% annJauly, asrppraximating the grale 8§ aijpoint gaiagpy Jor 2
comparable position with the 3ait Lake Coanty wWater Conssrvancy
Tistrict (Hearing Exiibit 12), and, at an heurly rate cr $17.2¢ for
<he contract work, substantially better than witer masters smplojed
v gcther privately-swnei wator utilities, some considerably larger
.

han Raspondent. {(See Hearing Exhibit 13.}
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Bather than pay the clzin, the Intervendr hers Thas ta<sn zn
appea2l, which is row panding In the atsence 2f the payment, Ths
~izerpi~e Oourt entarad an oxder guletliry Titla iIn Raspondsent,

Mo small porticn of tha lagal, and possiply the zeoounzing
ifa =oTSuiTing ewpense, clainel by Fespendsnt, A3 Deen In SonneTticn
civh that ilinigation, tmfpreynately, Bespordent nRas not H2pt tracy
¥ laga: oosts for the iiviqaticn. (Testimeny of Secott Vilker,

respondent claims legal expense in the ancunt of $21,330.
{appendix A, line 27) In ascessing the allowability of these
expenses, we cannct overlook +he fact that PRespondent is, for nmest
purpeses, the alter eco of J. R. Dansie. As the sole owner of the
company, it was his interest being protected in the litigation--
certainly not that cf the ratepayers who opposed him. The issue was
owrership, not a claim by or against Respondent relating te its
cperations. We believe there is a signifizant difference.

Ts allow Respondent to recover in rates the attornav's fees
a=crued in connection with the title dispute would, ir effect, allew

its alter eqo, J. R. Dansie, toc rascover his attorney fees in the

o

lizigation, scmething the District Court did noz allcw.

T+ fellocws wa can only allow reascrable lIszal 2osts
trenrred in connectlon wits this rate prosesding. In the 1988 crder
we ulilouwsd le3yal costs of §3,007 armnually, on the bazis tha%v $3,6C8
Lem A rezecnable athsrreyts fae ln oopnecilion WITD UOET Cdse, T D2



we do not beiieve ths grasent procseding requi

received 2s eytensive praparaticn as the 1986 cass. Certainly there

noalloving for inflatisn, we thing $2,003 is an adsguaTe fes
r this proceeding. Agair, to aveld osver-recovery. wa thisk the
expansse choall ke amortized 2var three yeszrs. Accordingly, we agree
Witk Cowmplainant tnat legal fees shculd be allowed in the amount o?
31,007 snnually.
B. _Accounting Costs

RPespendent seeks $3,080 for accounting ssrvices. Tiat
ircludes, apparently, $1,000 for services rendered in this proceeding
and $2,030 for regular azcounting services rendered annually in
connection with tax and regulatory filings. 1In its filing, Complain-
ant apparently recommends disallowing all the amcunt representing
rate case preparation; but in his prefiled testimony, Respondent's
auditor apparently accepts the $2,000 figure as a fair estimate of
the custeomary accounting expense and rzcommends amortizing the rate
case costs over three years. (Hearing Exhibit 1, Prefiled testimony,
Fenneth R. C3olby, at 6) If we understand the propesal, that would

make the aprropriate amcunt $2,323. That is the figure we adupt.

claimed engineering expense (%4, 000, cn the basis no such experse was

. 3 9 = 1T - b=l - bl
irourred daring the test ear {Hzarirg Exhibin L, Prefiled
i il w -k e ™ - = -l I S M -~

TesTimony, Fenreth . Zrlky, at Ie-, Wolle Thers ave Dogn vagle
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svsten rensvatlion and Isproienanis, rrasusably ent2iling gnginesring
Jssts, nothing concreta wWas encTered in the recsrd.

From all that appears, The eufenge wWas inTurred prisarily
¢ur preaparvanicon of rhig psage in Tme form oI the TesTinory of
nespondent's expert, Mr. gatn Szhick. oF tbe claired areunt, at rost
21,557 acaerved during the Rest jeal. (Kzaring Eunizit 3, gags 17 °n

oyl 1 3 g mpes e ompy A )
gssocnting experse. The €xpense Sh0WU.G Lé ans

in an annual amcunt of %27,

Ty,  {TERER ENFPENSES

Wa shall consider the otner disgputed expenses in the oriasry

in which they appear on Appendix A.

A. Pavroll Taxes and Insarance

Complalnant computes its payroll taxes and insurance amount
on J. R. oansie's $8,400 salary for accounting and administrative
work. Respondent wishes to shift J. R. Lansie's status in perforaing

repair arnd mainterance fron that of irdependent contractcr to that of

employee, which would entail inoreased payroll expenses, The stated
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Ceawslainant bazad itz recomrendatisn on hiewgrical dztz
including tast year usage., Based on rrhis anzlysis, we kelieva the
=t recsmmended ry Complairant is adeguate.

D. Office Marsrigls and Supplies

Complairant reccmrznds a $300 adjustment downward in this
acoount. Sirce Raspondent offerad ncthing to centradict this

adjustment, we adopt the same.

} rim

. Contract Service, Fepair and Maintenarce

-
L4

Complainant recemmends 2a $1,492 downrward adjustment in
cutside repair and maintenance on the basis that only expenditures of
$1,008 could be verified during the test year. Pespondent offered
nothing to contradict this, and we adopt Complainant's figure.

F. _Eguipment Rental

Based on tast year data, Complainant recommends $6,0060 for

this iten. No justification for Respondent's higher figure was

pressnted, and we accept Complainant's.

cr irsurance expanse is
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We adopt Complainart’s figure,

T, Miscellznsous ZxDanse, Telenhone

complairant reccTmends hnalving the Respondent's claimed

telephone expense. The vecommendation is based cn audit data showing

a coneiderable number cf personal lorg distance calls being charged

to Respondent. Respondent presented nothing to contradict the

anditor's conclusion, and we adopt complainant’s figure of $380.

R

J. Depreciation Expense

The discrepancy in the parties' positions on depreciation
is explained by a difference in the claimed rate base. We will

that issue in a separate secticn belcw. suffice it to say

disnuss
rera that we accept Coxplalnant's depreciation figure.
Fo AROrTizaftion EXUress&a, Tank Fepuly
Compiainant relcriencs disallcowing this iten since the tank
iz om~o runger cuwned Ly Respondaent, the rank having keen lost in a2
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fierive entered by the Third District Coart as o2 amount owed
- | - - % -1 H =

Fesrendant Ly the Intervencr. The Complalnani's computation Is bhised

rate-making purposes is within the enczlusive djurisdictior of the
commission. ({§ 54-7-21, UCA 1853, as amended) We eztablished a base
value, at exhaustive length, in the 1986 Order. We see no reassn to
depart from that valuatior, and we adopt the Complainant's figure.

Since Respondent's capital structure is 130% equity, and
the parties are agreed that 12% is a reasonable rate of return, we
accept Complainant's figure of $2,101 as a just and reasonable return
on rate base.

VI. RATE DESIGN

In desigring its recommended rates, Complainant includes

ravenue from customers located outside the service area who have

reen, up to this time, servad by the water taken by the Trust under

ot

ha wa2ll Lzase. Complainant propcses to impese the sawmz dazrand and

corrodity charges on those rezipients as on tha customers In the
Servilce areaz.

Ve are unakle ©o accelde o this rropesal It iz one TRing
~z reform the lexss 53 that Resgondent is not disadeantaged Iin
providing the water transportation called for in the lezse: it iz
qulte another to impose sharges cver and abeove variakle costs Ir the

=corgment. That was noT the lnport of cur 1958 Order, ard we think it



{iv at this irate date O add *2 tha dexand we

pezpondert, int IS propasad rate d2E1yN, undartakes o
z»ifv a grewnser poriicn =l el Foyes oot murdan to the standi
msgmamars. There are SWo problers wWoth Thast proposal, one thasretl-
zai, wha ghner practida..

4 to help defray the return on rate basza, rnot fixed
cecsts in gereral, sirce it is the capital cutlay, in the form of 2
functiorminrg system, which erhances the value of unconnected lois,
which enhancement is the terefit conferred on standby customers.
{Rekuttal Testimony of Jon Strawn, Transcript, at 281)

The practical problem is that standby customer resistance to
rayment is likely to increase with substantial standby fee increases.
It could alse have a depressing effect on the value ¢f the lots,
whish could, indirectly, discourage further construction in the
gervice area. on the whole, we believe the przsent standby fee
should not be increased.

We conclude, accordingly, that the rate dasign sheould
hagically stay the same as we crdered ir 198G, with The modif:ications

{sv the revenusz deficiency shewn in Appendix C, annexsd nereto ard

sorpzrated by this reference. FRate design is complicated by tihe

. . 5 . .
N L s L e P R e T L o rey " [T S -
prought on ling, and lease ant pumplng ©0SLS will ke irgurred Iuring
3
e e oy owm w0 | ~ 7 v, . P y T 5 ¥ e 3 L H
- as perisi. Aogovdingly, we 24opt InUarin rates, SLOWn 2o arnandix
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inmgrrarating thoss COSIS, orn the understanding that as sIon &8s the
rormmission is netified tnat The Houmeswners' 4ei1 is avallanla Zor
sory ez, perzanant rates, eraun o1 Appendix I, anrexsd terzfg 2nd
smoerporated  herein by chis referance, w111 =z into effelt.

1rnzervency to kbring the Homecwners' Well int= service with minimum
jzlay
SONCLUSTON

Neitrer the utility ner the ratepayers are likaly to be
pleased with the result of this proceeding. W2 have pared severaly
the claimed expenses of Respendent, and yet ewven the permanent rates
are substantially more than those of tnhe next highest utilicy we
regulate.

The perceptive reader will have noted that, with the Dansie
lease and pumping costs backed ouf, almost all the remaining costs
are fixed--reduction is extremely difficult and in most inscances
inpossible. No small part of the problem is having to support a

ull-time watarmaster. So lcng as the utility is investor-owned, we

¥

see no way to avoid that.

we believe the result of this proceeding shouid convince
all cencerned that, with tne present customer base, the unility is

»ot wviasble as an investcr-owrad entzrprise. Fespundent lust 12

T+

cusremers after the last incresse, which was nowhere nearly as large

[ L o Wt i R T e -yt - T - o

L3 the orne whizh will rssult IXET this proczeding.  If osre 1S a
. - 5

- - - - - o g e & - . de . . Ry e

sisnlar socurrence  altsr this, RESRONSEnT may e ielt in e

ioma pumping ¢Ssis allowed inciude only the connacted CusTo-
mgrs' pro rata snare for the test Ysar.



i

wntanable pOSIT

twiliing. That in turn DiRes ¢inding a buyer fou Paspondent’s systen
sveremely unlixely. A vicious cycle, witn severe financial losses

for evervone, .S entire.y ressible.

mhe Commissicn is strongly of the oninicn that, rathex than
waste more time and money on litigaticn, the parties should seek an
accommodation; J. R. Dansie should remember that the wvaluve of
pruperty 1s what a buyer is willing to pay--clearly, so far as the
Lomeowners are concerned, that is not §98,500. By the same token,
the homeowners should not expect to acguire the property for nothing.

If the parties centinue thelr present course, thare may
well pe ruin for all.

CRDER

NOW, THEEREFORE, IT IS EEREBY CRDERED that:
>> FOOTHILL WATER COMPANY bill for, and cellect, variable
costs, including pewer for puRp.ng and treatzent costs,

acsmoiated witn transporting water through tae systew for

- i = ) P - 5o SR - - g LIRS ALY o ud
ot o) SUR SN O S LS CorXTAW LA San e ma-L Uk
Pt dan b0 rd - ™S e T R B il ol & 1 e F
SSTATIS MCMEUTERS ASSOCIATICN In a jeint apglication IoT
. .
A e e Tmm A e e e P T T o o - - .
“a -_.‘.a.-..g’;- Lt et JLVYETSLTH je e I ] £ WLTEY Z‘."_L.'; repre
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sented by epplicaticn no. 32130, salid Ziversion oolat to o
the slee of a well already drilied by sald hoxeowrners'

AS soon as said change is effected, and the aforasald wall

-

- s T 1 p T s
has bkean Fully momplisted, equing

necessary governmental approvils, POUTHILL WATER COMPANY

shall, befcre the keggirning cf the next billirg cyale and

L%

thareater, enter into a well lease with the HI-CCUNTR]
ESTATES HOMEGCWNERS ASSOCIATION for the sum of $12 per year,
with said homeowners' association to defray all pumping
cocests associated with providing service to the connected
custeoners within the service area; and for purposes of
pending litigaticn, said lease may incorporate provisions
to protect each party's ownership claim to the aforesaid
water rignt;

Pendiiyg the execution of the aforesald lease, FTOOTHILL
WATER COMPANY be, =znd it hereby is, authorized to publish,
on one day's notice, 1ts tariff implementing irterim rates
as set forth in Appendix D to this Report and Order;

Upor the execution of the aforesaid lease, the aforesaid

ot
e

™

"

interim rates shall no longer be valid, and FOIOTHILL ¥ R
COMP2LY srall formawith publish its tarifis Iimplementing

rerzarent raies as se® forth in Aprendix E te this Report
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/s/ Cames M. Byrne, chairmar
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/s/ Stephen C. Hewlett, Commissioner

Pro Tempore

/s/ Jalig orchard
Cewmission Secretary
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

------------------------------------------------

Tn the Matter of the Investigation) D - -
Tnto the Reasonableness of the ) :
Rates and Charges of FOOTHILLS ; ORDER ON REHEARING

WATER COMPANY,

------------------------------------------------

RY THE COMMISSION:
On May 18, 1892, the Conmission: issued an order granting

petitions for reconsideration of the Commission’s A§311 9, 1592 Oxder
filed by the Divigion of Public Utilities ("Division®), Hi-Country
Homeowner's Association ("Homeowners®) and Foothills Water Company
("Foothills" or the "Company™) . After a prelin_tina.ry hea,ring on June
2, 1992, the Commission issued an orde.r' o‘n‘Juxixe 4, 1992, setting
forth the following issues and instructions for the parties on

rehearing:

1- Availability of ‘alterpative walor SQUICS. Foothills

has raised the issue of whether the Homeowners' well is
indeed available to _provide water to the utility.
Homeowners' counsel has agreed that this is an issue.
Foothills’ wat.er source is, therefore, uncertain at
present. The Commissicn will require ‘evidence, from the
record, and in supplement to the record, 22 to the

certainty of the Homeowners' well being g.vailaplq as a

EXHIBIT




water source for Foothills. If the Commission deter-
mines that the availability of the Homeowners’ well is
not reasonably assured, further testimony on water
gources and market value of water will be required at
a future hearing.

Delivery of water to the Dapsie TzusC. Both the
Homeowners and the Division have raised the issue of
the use of the Foothills system for delivery of water
to the Dangie trust, and the appropriate cost racovery
for such use. The Commission will require evidence
from the record as to the utilization of the Foothills

system for storage and transport of Dansie Trust water

b_y Foothills.

costs of using the water syatem. The Division and the
Homeowners have raised the issue of what are the

appropriate fixed and variable costs for Foothills and
what p_or;tior; of these costs should be allocated to
storage and transporta:t:ion customers of Foothills. The
Commission will take testimony from the record on these
costs and the allocation of costs fixed and iar:!.ab'le
that should be utilized. '1In so doing, the Comiégion
will not reopen the record for new test year cost
figures, but will only take testimony regarding
allocating established costs between Foothills and

Dansie Trust customers.

Costs of requlating water levels. The Division has

raised the issue of the time and expenses charged to
Foothilis related to comtrolling the water levels in

the storage tanks. This issue is also related to



whether telemetry facilities to accomplish this purpose
are in place or in rates. The Commission will take
testimony from the record on these issues.

5- Evideptiary basis for Appendix B. Foothills has raised
the issue of whether Appendix E contains numbers with
an evidentiary basis. The Commission will conaider
further argument or testimony on this issue.

In paragraphs 1, 3, and 5 of its petition for review,

Foothills has raised issues relative to the Commission’s

statement of its authority in its A;_Sri;. 9, 1992 Order. The

Commission will deal with these issues in 1lts Order om

rehearing. No further argument on these igsues is neces-

sary. .

Rearings were held on these issues on Jume 12, and from
geptember 2 through September 4, 1992. Since the close of the record
in this mat:ter, Messrs. Maxfield and Stroh have filed requests for
rehearing. Both of these gentlemen are lot: owners in the Hi- Country
Estates subdivision and earlier filed requests to intervene in the
case. Both petitions for intervention were denied as being untimely
and meritless and the Commission finds nothing in the requests for
rehearing which would be a basis for reconsideration of its earlier
disposition. Eaving considered the testimony presented on rehearing,
as well as the record in the original proceeding in this matter, the
Cormission now deals with these issues on rehearing by issuing the
£nllowing Findings, Conclusicas and Order based thereon.

FINDINGS AND CONCLUSIONS



tn this Order the Commission will deal specifically with the
foregoing, enumerated issuss, However, there are certain related
igsues which must first be addressed for context. These issues are

the water right and water lease agresment and the Company's affiliate

dealings.

1.

In March, 1986, this Commission issued an Order based on
five days of ev:l.déﬁtiary hearings inquiring into Foothills’ petition
for certification as a public utilicy. That Order is a paxt of the.
record in this proceeding. The Commigsion there found,: among . other
things, that the wa_ger lease agreement dated Apzil 7, 1377; which was
a renewal and revision of an earlier agreement between Gerald Bagiey
as lessee and Jessie Dansie as lessor, and was amended again on July
3, 1985, was "grosely unreasonable* because it provided the Dansie
family with an annual lease payment of $7200, the free production,
storage and transmission of a minimum 12,000,000 galibns of water per
annum, and other benefits, when in fact a reascnably accurate
estimation of the value of t:he"léase -was.$36_8.00 per month.

The Commission also found that the lessee, Bagleys wha was
one of the developers’of the residential area. serveqd by _Poothills,
was knowinglg in viola.t:ion of the law requiring regulation of pu.bl:.c:
gervice entitiss, that the lease had not been entgxad..inr.n. in good:
faith for the benefit of utility ratepayers and that the Commission
had been denied any opportunity, to review the lease because the
developer had operated illegally for scme thirteen years as a de

facto public utility without applying for certification.



Tl}e 1986 Order allowed the Company to continue to supply
water to the Dansie family conditloned upon payment of the cost of

delivery by scmecne other. than the customers in Foothills’, service

area. The Order also specifically required that Foothills bring any
subsequent lease to the Commission for approval.  Although the
gubject lease expired in 1987 and Foothills elected to remew the
liease on a month-to-month basis, it 1s a matter of record that
Foothills has never sought _chieeiqn._a.pp;:ex_{al_ of i.:l:}e terms of that
lease. We note that the month-to-month continuatiee ef the lease
leaves ratepayers in the precarious poeit:.on of having an uncertain
water source, eince the Lessor Daneie T:r:uat my cancel r.he 1ea.ee at
any point.

In addition to and, in support of the fimding.in the 1986
Order, testimcny on this record is persuasive that the teme qf the
lease, the $7200 annual lease payment and the free pz:oduct:l.on,
storage apd transmission of 12 ,7929,000 gallons _of_‘wat,e;r, wh:l.ch is now

LR S N

closer to 17,000,000 gallons by ac_:t;ual' usage, are uniust. ant_:i

PR CSIE TE <~ Py sdar

unreascnable. That testimony, which is discussed elsewhere in this
Order, indicates that Foothillg now has available to it a source of
water at a proposed lease cost of $12.00 per year, which it did not
hla.ve .in 1986. Given n}et altemative, the Conmilsion finds that all

,,,,, e

costs of the water lease agreement, which exeeed the costs of r.he

ey
alternative source; are unreasonable and must 'hgw e;a‘g:l.ed by Fooc-
nills, if Foothills decides to continue the leate?i

The Commission understands Mr, J.R. Dansie's desire to
benefit himself and the Dansie family based upon promises, express or

implied, from one of the developsrs, Gerald Bagley. Mr. Bagley



apparently conveyed Foothillg’ stock to Mr. Dansie to satisfy the
' developer’s indebtedness to Dansie, despite the fact that Bagley and
the other developers full well knew that lot owners had -contributed
the capital costs of the Company’'s water system and water right 59-
1608 through lot purchases and were entitled to those assets. We do
not minimize the fact that Bagley, and not Mr. Dansie, is the culprit
in this matter. The problem for Mr. Dansie is that the vehicle
through which Bagley attempted to repay Mr. Dansie is a public
utility with all of the service and trust obligations that go with
public utility status.
1 Foothills argues in this case that Orders igsued by the
Third District Court in Case No. 850901464 CV, Judge Pat Brian:
presidinq, are binding ﬁpon this Commission. We have no quarrel with
that argument as it relates to ownership and contzactual issues.
However, where those Orders purport to usurp this Commission’s clear
~.and exclusive jﬁfisdiction over utility ratebase and ut:ili‘ty"' asset
disposition and valuation, we d:lsa.gree empha.::l.cally.

on Oct:ober 31, 1990, the District Court concluded that the
well lease agreement was a "fully binding encumbrance" _on the
Foothilla water system. The terms of the lease xequire Foothills to
deliver annually in perpetuity to the Dansie Trust a minimum of
12,000,000 gallons free of charge. While the Court may be correct
that the lease is binding upon Foothills’ water system (although it
would appear to us that the obligation is coterminous with the lease
itself), it is the Commission which sust decide whether the financial
purden of that lease may be passed along to ratepayers and we have .

decided that it may not.



With regard to ownership, on October 28, 1989, the District
Court ruled that the Homeowners were the legal owners "of the
disputed water system, which includes the water rights, the water
lots, the water tanks, and the water linss" and then ordered and
subsequently held an evideatiary hearing to "establish the amount of
reimbursement due to Defendants Bagley & Company and/or Foothills
Water Cocmpany for the reascnable value of improvements made by
' pefendant Bagley & Company.

Following that evidentiary hearing, however, the Court found
on October 31, 1990 that the value of the "entire water system, the
improvements made thereon from 1974 to 1985 and the water right® had
a combined net value of $98,500.00 and that the Homeowners would be
unjustly enriched unless they reimbursed Foothills that amount. In
other words, the Court went from evaluating improvemepts to evaluat-
ing fhe entire sygtem and imposed payment for the whole system upon
the Homeowners. l' R
' _ The Commission does not take issue with the Court’s first
ruling that the Homeowners owned the system; it ig entirely consis-
tent with evidentiary findings of this Commission to the effect that
the Homeowners paid for a water system with the purchase of lots and,
it seems to ug, the ruling lies clearly within the Court’s jurisdic-
tion. '

However, there are three substantial problems ‘with the
Court’s second ruling. First, it is clearly and unmistakably the
Commission’s duty to determine the value of utility assetg. Segcond,
utilities are "reimbursed® for their capital investmesnts in utility

ratebase not by order of a court but, rather, through rates deter-



mined by thia Commission which include a depreciation expense. and.a
rate of returmn. %E_QQct it would appear that the Homeowners informed
the Court that the Commission had excluaive valuatlon authority and
had already exercised it, but the Court chose to ignore that fact.
The third problem is that the Court proceeded to evaluate
not only the improvements made by Foothills to the system (which,
again, the Commission had already evaluated and had placed im
ratebase for the utility), but the entire sysﬁem,i:Self_and the water
right and required that the Homeowners (ratepayers) pay the Court-
established value of those assets by a date certain or forfeit their
ownership rights entirely to Foothills, the stock of which is held by
the Dansie family. When the customers balked at having to pay twice
for the same thing, the Court decreed that the utility assets

belonged exclusively to Foothills.

To say the least, that ruling has ﬁa&e,mpre qomplicated and
vexing a prdblem which hag already caused thig Cormissicn and other
state ageﬁcies ﬁvar a period of years to exéend time and budget in
gross disproportion to the size of Foothills Water Company with its-
45 customers. The Commission understands that the matter has been
appealed and would presume and hope that the Court of Appeals will
deal with it appropriately.

Nonetheless, as between ratepayer and utility; we are not
concerned with who holds bare legal title to the water system and the
water right. Public utilities generally hold legal title to assets
used to provide their customers’ utility sexvices, evan where there
has been a ratepayer contribution to capital costa. However, public

utility companies have a special trust relationship with ratepayers



and must operzte in a manner calculated to give ratepayers the most
favorable rate reasonably possible. The utility may not deal with
utility assets to the detriment of ratepayers. To the extent
Foothills had paid the capital costs of its assets or made capital
improvements, it is entitled to reimbursement of expense and a return

on investment. However, the Commission has determined that Foot-

.

hills’ ratepayers cﬁﬁﬁm right 59- _

E——)

1608 and the water aystem through the purchaee of lo:s from tha

R

developers, ‘.-Therefore.; those assets camnot be included in  the

-cOmpany's rate base regardless of who holds bare lega.l r.it:le to t:hem.
All of the investments made by Foothills in the system which are used
and useful in providing utility service axe presently in rate base

and, therefore, Foothills has been and continues to be lawfully

v

compensated. . \

A much more troubling aspect of th:.s casge is that evidence

on this record clearlx ghows that Foothills ha.s substantially

mortgaged water right S59-1608 to family members of its operating

—

officer, Mr J.R. Dansie, as evidenced by an Application to Segregate
PG L TR

e

a Water Right filed August 25, 1992 with the State Engineer and made

a part of the record in this case. Despite the fact that this action
could substantially impact the rates of the utility, Foothills never

sought Commission approval for a detemina.tion of pulilic interest.

As was made clear in the Wexpro case’ GW
w@m 595 P.2d 871, Utah 1979), ratepayers

have an equitable interest in utility assets, the capital cost of
which they have contributed, and those assets may not be alienated

from the ul:ili ty without approval of the Commission ha.sed upen a



showing of pp.'b.]..i? interest and payment of commensurate benefits to

ratepayers.

We note, however, that the financial status of Foothills is
far different from that of Mountain Fuel Supply Company and any
recovery or payment of benefits to the ratepayers of Foothills, in
the event a valuable utility agset is lost, may well be theoretical
only.

More importantly, we find that the ;mrtgaéing of the water
right puts 'ratepayers at risk of the permanent loss of reasonably
priced and reliable water service and is, therefore, on its face
contrary to the public interest. Pursuant to our authority over the
rates, practices and all business of public utilities related to
rates, (see e.g. 54-4-4 and 54-4-1), we'will direct Foothills to
cease and desist from further mortgaging of that asset, to ;gg];e,
action forthwith to eliminate all claims against that asset, ‘and
return the segre_ga'téd portion of waﬁer rights 59-1608 tm t.he full
control of Foothil;lé Water Co. Should jz-'qotnills proceed to alienate
the water right, we will levy appropriately heavy penalties against
‘the Company and its operating officer and take injunctive actio.n; if;
necessary, to set aside the transfer. |
II. AFFILIATE RELATIONS

For ratemaking purposes, expenses are added to- a return on
capital to determine a utility’s revenue requirement. Any transac-
tion which affecta the ca;;ital or expenses of a public utility is
subject to regulatory scrutiny. Where the utility transacts business

with an affiliate, this scrutiny must be even mors exacting because

of the absence of arms-length bargaining.



since both the utility and the affiliate are under common
ownership or control, the door is open to crpssiﬁgpgidizatioﬁ. The
controlling eatity and the affiliate may improperly benefit if their
association with the utility unduly increases the revenue requirement
of the utility, since the revenue requirement is recovered from the
utility’s customers.

To protect utility customers from this sort of hamm
regulators have adopted policies governing affiliation. For example,
the regulators may only permit the transfer of assets from the
utility to the affiliate at the higher of market price or bock value,
or the transfer from an affillate to the utility at the lower of
market or book. Where this has not occurred, a rate case adjustment
will be made.

I__nﬁr'.hg present Docket, Foothills’. buginess relationships are
beset with conflicts of interest. The Company, which is rﬁn-hy Mr.,
J.R. Dansie, mdintains a water 1ease-érrangément (discussed herein-
above) with the Dansie Trust, of which Mr. Dansie is a beneficiary.
From time to time, Mr. Dansie employs relatives or employees of an
affiliate company to perform services for the utility. The Company
rents a water storage tank from a relative. The Company rents, pffice
space from relatives. The Company rents earthmoving equipment: fzom
a relative, A conflict of interest is present in eachl instance. No
competitive bidding process has been employed and there is no
evidence that market alternatives were socught. There ig no ready
valuation standard, compounding the difficulty of judging the cost-
of-service implications of thesa arrangements. The Commission now

turns to the ratemaking ccnseqﬁences af these obsaervations.
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As has been discussed hereinabove, approval of the water
lease agreement has neither been sought nor granted (Strawn testimo-
ny, Tr. 539, 540) and the lease is continued month-to-month.
Testimony on the reccerd shows that the Dansie Trust can cancel the
jease one month to the next, though doing so would deprive the
utility of its present water sgurce.

As discussed hereinabove, the terms of this lease unreason-
ably benefit the Trust, in which Mr. Dansie has a one-fifth interest,
(Tr. 602), at the expense of ratepayers. Given this, and Mr.
Dansie’s failure to secure Commission permission to continue the
lease arrangement, if a different water source were available under
terms.and conditions more favorable to ratepayers, the Commission
should be compelled to base rates on its use, i.e., the alternmative
source would establish water costs for revenue requirement. This
would put an end to an obvious conflict of interest.

In the present case an alternative water source does exist
as discussed herein. It is the well ovned and developed by the
Homeowners themselves and offered to the Company. In effect, this
well becomes the market test of the appropriate cost of water to the
Company. It is a substantially cheaper source of water and one which
the Company can rely upon as .its principél source of water.

For minor repairs, Mr. Dansie scmetimes hires, at an haurly
wage or under contrack, brophqra-naye'énd Richafd. (Tr. 460) Mz.
pansie indicated he has a contracting company (T.R. Dansle Contract-
ing) and occasionally uses its employees at an hourly rate of $17.20.
(Tr. 461) The problem with this and similar arrangements between the

Company and Mr. Dansie’s relatives is the lack of aay incentive to
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pay market rates for the labor services acquired, Moreover, the
Division is unable to audit such charges (Tr. 624) and lacks a means
of determining reasonableness. Thus, what is booked is passed on to
customers as recoverable cost, should the Commission permit it. With
respect to labor cost, the Company faces mno incentive to operate
efficiently. One way around this-is to require Mr. Dansie ta obtain
bids from independent gources and to select the one most favorable..
On this basis Mr. Dansie nu.g.'ht even be able to show that hiring
relatives confers some benefit--special expertise, balow market
rates, more timely delivery of services-- on the utility and its
customers. The record shows none of this, however. Thus, in place
of an evidentiary basis for evaluating the labor component of cost of
service, the record in this Docket merely records the costs thal: have
been booked and leaves unanswered the gquestion of reascnableness.

M¢, Dansie paye $175 pexr mpng:lg,-to' ee}xl _Bvana, who owns the.
tank and the peope:::'ty on which it is }:oc‘:al':eqi. {Tr. 462) Mr. Evang ig
Mr. Dansie’s father-in-law (Tr. 480). .The tank lease was negotiated
by Mr. Evans aed the directors and manager of Foothllls Water
Company. (Tr. 483) The Commission £inds no basis on this ree.o_rd by
which an independent determination of a reasomable storage tank
rental rate can be reached. There is neither a cost-of-service
calculation to be done or a market standard to be employed. However,
again the Commission is willing to permit the rental to be recovered
in rates based upon Mr. Dﬁnsi_.é's testimony.

Mr. Dansie rents the Company office from the Dansie Trust

for $150 per month. (Tr. 462) It does not appear that the rental fee
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is inappropriate, and the Commission will allow inclusion of the
amount in revenue requirement.

Mr. Dansie has rented a pback hoe from Richard Dansie as well
as from the Dansie Trust. EHe agserted that the rental rate paid was
1ess than market, by which the record shows he meant the rate he
would have had to pay an unidentified Riverton company. (Tz. 463)
The Commission will not adjust the amount of this rental because of
restimony indicating the equipment was acquired at a below market
rate. The Comnission finds the back hoe restal reagonable and permits
the amoudt to be recovered in rates for water service.

Directors of Foothills are Boyd, Rodney, and Adrian Dansie,
who are each paid $200 per yeaz. (Tr. 464 and 465) Again, this
amount does not appear to be unreasonable and will be allowed.

) Mr. Antczak (Tr. 608 and 609} admonishes the Commission to
be careful not to wring_ all the incentives for qwne.rs_hip out of this
Company, and not to gsecond guess the pumerous decisions .that_'d‘a.ily
must be made to keep it running. _Indeci'siveness,'he says, may burt
such a Company and its customers more. These are fair points, and
the Commission will copsider them, Mr. Dansie has testified that
these affiliate costs are reascnable and we have only his testimony
on this point. Our cption is to discount all amounts for which there
is no independent verification of reasonablenesg. ﬁowever, the
Commission is willing to give Mr. Dansie the benefit of doubt in this
case and will allow affiliate costs to be imcluded in rates with a
strong suggesticn that the Company strive to eliminatée the affiliate
or conflict of interest problems identified herein, unless sufficient

showing of bemefit to ratepayers can be made. The Commission further



concludes that the Company should work cooperatively with the
Division to propese a timely means of doing so.
III. SPECIPIC 1ISSUES ON REHEARING

1. Water Source to be incorporated in rateg

In our April 9, 1992 Order we determined that the Home-
owners’ well was the most eccnomical source of water for Foothills
Water Company. In the rehearing proceeding, the Homeowners confirmed
that: they have redrilled their well to 466 feet (DUP RH JAS 2.11 and
HO RH 8), had the well flow tested for 24 hours at approximately 95
gallons/minute (HO-RH-8), performed the VOC test, and stand ready to
provide water to the customers of Foothills Water Company. In
addition the Homeowners have stated that ‘they will provide the pump
and power necessary for service and in addj.t:l.on will provide the
pressure sensitive equipment necegsary to tuxn the pump off and on as
required by the water level in the lower tank and the equipment
necessary to chlorinate t:he water delivered to the system.

As discussed hereinabove, Fom:hilll nolds bare legal t:itle
to the water right necessary for service from the Homeowners' well
and with the ccqperation'of Foothills and the Homeowners, a new point
of diversion for this water right could be obtained at the Home-
owners’ well (t:h.'r:ee points of diversion already exist).

The c::mission reaffirms its Finding ccntained in our April
gth order that just and reascnable rates should be based on the cost
of the Homeowners' well wé.t:er source.

2. www

The Commission has reviewed the record in this case and

the Orders of the District Court. We have discussed hereinabove that
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the cbligatiog af;irr&ed by the Court to provide, transport, or store
water for the Dansie Trust remainms sclely that og Eoot_l;i_ll§ and not
of its customers. We, tharefore, reaffirm that the cost and expenses
of providing such service will mot be included in determining the

rates for the customers of Foothills Water Company.

The Commission received additiomal testimony from Witness
Strawn for the Division and Witness Wilkey for Foothills on the issue
of the proper allocation of costs between the Foothills’' ratepayers
and the other user of the system, the Dansie Trust. Allocation of
costs is not an exact sclence and requires judgment as to the
appropriate cost versus cost-causation relationships. In the
traditional regulatory literature (Bonbright, NARUC Cost Allocation
Manual} costs are treated in a three-step process: functio;:a.liza_tiion,
classification, .and allecation.. Functicnalization is the assignment
of costs into the functional categories of production, transmission,
.or distribution. Classification is the a.ssignment of costs by usage,
or peak usage. ' Allocation is the assignment of costs to customer
groupings. In this proceeding the Company and the Division utilized
a similar process of first classifying costs as utility, customer,
commodity, or plant related and then allocating costs to the utility
(customers of the Utility) or the Dansie Trust (for_'il;s use of the
system), Both Witness Strawn and Witness Wilkey indicated that the
records of Foothills Watex Company were inadequate to determine cost
versus cost-causation rslationships. Both witnesses indicated that
much personal judgment was involved. Mr. Wilkey deferred this

jﬁdgment to Mr. Dansie.
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The Commission has general knowledge and understanding of
the Foothills’ system and its operation, but has no way of indepen-
dently determining a method of classification and allocatilen.

Mr. Strawn classified several cost categories related
to maintenance activities as 1/2 plant and 1/2 commodity and others
ag 1/4 plant and 3/4 commodity and then allocated them to the utility
or Dansie Trust according to his utilization assessment (plant) or
volumetric usage (commedity). Mr. Wilkey classified these categoxies
as .9 plant and .1 commodity and then allocated plant costs .9 to the
utility and commodity costs on a volumetric basis like Mr. Strawn.

The Commission finds that the classification and allocation
provided by Mr. Strawn is the most reasonable and corresponds most
closely with its understanding of the system and therefore adopts it
for determining rates. Appendix B to this order incorporates the
method and format of Mr. Strawn for classifying _a.r._ld allocating costs.

As previously indicated, the Iiomeowners have stated that
they will provide the telemetry and chlorination equipment and
supplies. The Division testified that this will reduce the required
supplies, time, and transportation expense neceasary to operate the
system. Tie:Commission therefore-finds. that. mw« should
be eliminated and contract services and tr_gﬁ.g.gpprtation should be
reduced as.recommended by the Division,

5. Appendix E Nuwbers (April 9. 1992 Oxder)

The Commission has raviewed ‘the record and has no .l:;_e;epwa.bl_e
to f£ind sufficient basis for the connection fees, late payment fees,

and interest charges utilized in Appendix E of our April 39,-1892 .
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Order. We therefore find that these items should be reduced to zero
in calculating the rates for Foothills Water Company.
6. Qther Tsgues

a. In paragraph 1 of its Petition "for Review,
Foothills raised the issue of management prerogative in its choice of
water supply. The Commiszsion has determined in this order that just
and reasonable rates ought to be based on the least expensive source
of water available to the utility. If the utility . wishes to use
another more expensive source, it may do so. However rates will be
based on the least expensive source.

b. In paragraph 3 of its Petition for Review
Foothills indicated that the Commission exceeded its aqthority when
it ordered the utility to bill and collect variable costs from the

Dansie Trust, The Commission has dealt with this issue in item 2

o Laiiva
above. o

¢c. In paragrdiph 5 of its Petition for Review,
Foothills asserts that the Commission’s Order 1s arbitrary and
capricious and beyond the Cormissions’ jurisdiction where it contains
statements about the "alter ego" ralai:ic;nship of Foothills Water
Company with Mr. J.R. Dansie. The Commission will hereby strike such
references from its April 9, 1992 Order. The Commission meant only
to indicate that ef:oncmic benefits to Foothills are benefits to Mx.
Dansie.

Iv. RATES ON REHEARING
Baged on the results of this rehearing Order, the Commigsion

has calculated the rates provided in Appendix C. These rates will be

placed in effect for the mext month following notification of the
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Commissicn by the Homeowners tha_t_:ﬂg._l_.__l culinary water tests have heen
approved aod their well is ready for comnection to the Foothills
systemn.

This rehearing Orxder alsc sets rates for the period from
June 15, 1992 (when rehearing interim rates went into effect), until
guch time as the Homeowners well is ready for connection to the
system. These rates are provided in Appendix D.

For the period from June 15, 1992 until the November bills,
Foothills ig entitled to recover from ratepayers the difference
between the June 15, 1992 rates, $37.50, and the Appendix D rates,
$45,97. This totals $38.11 per customer and may be collected as a
gurcharge on rates of $12.70 per month, fo:.; a three month peried,
November 1992 to January 1993.

Pased on the foregoing Discussion and Findings of Fact the
Commission hereby is'sges the following

/ NOW, THEREFORE, IT IS HEREBY ORDERED, that: e, ST

1. FOOTHILLS WATER COMPANY take.action to eliminate

claims against Water Right No 53-1608 which it has previously pledged \
or given to family members.. -— " . _/

——3., FOOTHILLS WATER COMPANY file tariffs with the

——

Commission implementing rates based on Appenﬁix D of this Order until
rhe Homeowners well is ready for connection at which time the Company

shall file tariffs consistent with Appendix C.
3. Any person aggrieved by this Order shall request

reconsideration within 30 days of its issuance. A fallure to seek

reconsideration will terminate rights of appeal.
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DATED at Salt Lake City, Utah, this 30th day of

November, 1992.

{SEAL)

/g/ Stephen C, Hewlett, Commisgionex

Attest:

rd
Commission Secretary




APPENDIX A
FOGTHILLS WATER COMPANY/OPERATING STATEMENTS DOCKET NQ. 91201001

Commiasion Aprd Pretomma, PAC Adjustments & Ashaanng Finatrigs

Commissian'a Commisaion Camrnission
Un FERG Apnl PoForma Adiusthents  Rehaanng Order
Dpersbng Revanue
{. 4811 Maersd Sales to Res Cuistomant 344,152 (19,033) 525,118
2. 4741 Sancby Feas Colleciad 7478 as7 38,532
3, 4743 Late Paymant Fees 1,140 {t,140) )
4. 4743 Intarsst Charges L (5% 0
8, 4744 Tum-on Fess 0 0 5]
4. 4745 Reconnect Fees 0. ['] 0
7. 4748 Custtrmer Account Charges a ] o
8. 4748 Connecton Fees 1,500 {1,500) 0
g 4749 Rewmed Chack Fess g Q -]
10. 475.0 Dansie Power Chargs 300 (oo} 0
11. 478t Damage Repeir Reimbursement 0 a £
Tetal Oparating Revernie 455,583 =0y 09,481
Opamiing Expanses
12. 801y Officer's Salary ) ] e . - M
18, 6G3,0 Acministulion & Assounting 8,400 @ 38,400
14, 0040 Payrol Taxes & insurance 1,085 9 1,008
15, 910.0 Walir Laasa 12 0 na
{8. 8160 Purchased Power 0 -] 0
17. 81583 Purchased Power, Socster Pump aes -] 3850
18, 810 Chamicela a0 (sc0) ]
18, 6200 Matsriai & Supplies - wmr System 8,000 o 96,000
20, 020.2 OGffics Suppliss, Pastage 900 -] 000
21, 5304 Conrsctual Sanaces - Enginesnng s27 o saar
22, 6302 Conimctual Services - Acsounting 2333 0 250
23, €302 Lagal Expense 1,000 Q $1,000
24, 6304 msq«--num«u 1,008 L] 1,008
24, 835 WSM-WIIIMIW 200 0 300
28. 8308 Contractusl Services - A & 34, R Dansis 12,158 {B.084) 8088
27. 8404 Panisl of Bdg. & Real Property 4,200 ] $4,200
28, 640.2 Eguipmant Rental i 2,000 0 30,000
29, 8500 Transportation Expense 1,200 (400} $800
a3, 6550 insurence Expense : 2942 "0 $2.942
a1, 6850 Regulatory Commission Expense 128 [ 538
a2, &70.0 Sad Debt Expense [+) ) ]
a3 6751 Misceilansous Expenses - Citectars Feus -] o " 8800
ae, 8752 Miscalansous Expenses - Telephene 30 0 $350
48, 8753 Miscelianecus Expenses - Gther . 150 Q 8150
28, 8734 Miscelanecus Expenses - Coflactions 100 e 5100
a7, 4030 Depreciaton Expenss 1620 [} 300
a8, 4080 Taxes Gther Than income Tax 80 ¢ 3250
Towl Operating Expenses $5158 {57.084) T
4370 Total Taxabla incoms 12,602
nsome Taxes
Utah Francise Tax $1:0
4001 Fedarsl Texmbile kvcome 52472
Federal incems Tt 374
Toid Tax Expansa 80t

4552 Opeming Incomeioes _-__Sz-_m



APPENDIX B

DOCKET NO. 21-2010-0%

FOGTHILLS WATER COMPANY
CCSY ALLOCATION
Une FERC Canein Suzsmar Caus (N Vatar Pian: Related Coann ) Commmadity Ref'd Cams © VU ER.
No Aceount Rahsanng UTILTY (1 DANSIE TRUS UtTY DANSIETRUS UTIUTY  DANE TRUST TQTAL
Onger 43148 X 1748 % S 333 X] (00728 X X A%
CPERATING EXPENSER —_—
. Gificers Sslary, A Dansla [] a
", Payroll Tanss & Inmurance [ s
13, #38 Adminiswation and Accnt) 540 N az1? 188 a1
0, ocoad F-wduuiﬂmunnﬂ 1,008 N 1,042 -] 1,042
17, a0 purchased K20, b are " ] H] 2
m 80 Purshassd Power [ a
1" Purch Power, Wall #1 ] s
F] Puich Powar, Well #3 ) "
n Purch Powar, Beasier Pums e u ] e
z e ] .
B 2 Mo & Supply, H2C Sye 1000 MPAC 2008 1,000 1,000 2000 2,000
o, ama  Merd Bidupply, Oice wo N a0 = . "
o ool Conwast v, finglnestng L P [y 1" 351
= 0l Conmast Sva, Azoqunting * s H 2282 .1} 222
zr. @03 ConwmatSvo.lmed 1,000 N m = . o
s, @04 KEve Repelr bk wooe  IERIEC e 10 1 e 0.
. 303 3o Vet Cualy %0 » = 05 20
s, swe  Kow A Danse spm P3G 1,014 "y 1,521 2042 2a28
1. 84l Aaenal, 9idg., Asel Estewe L0  vBLVP 2,054 L 1,400 ™ 3454
32 M2 Ranial, Equipmant 000 \MPIC . 1,400 300 1,500 . 3,000 2200
33 €00 Transponatien Expanss wo  1PINC m o /| 400 33
e, 83340 naurencs Expenme 2042 P 1381 ol : 130
39, 6530 Regquiatory Expenea 18 1] 1 158
4, €TA8 Bad Dubt Expense q FY
a7, or8l Misa, Expanss, Telophone E N ELH [} 282
w ma Wit Exgy Dirasuy Foen L] u " 900
58, 9733 Misc. Expenns, Chor . 1 u 1% 150
w, 74 Misc. axponse, Callnctens 100 v 100 1o
M, 4030 Daprecisicn Lrpenes 1420 P 1,000 L] 1580
4z A0A0 Amonizaten Expense, Tank lapa [] "
4, 400D Taxsa Othar Than ingame Taxse 850 |4 433 27 433
“. TOTAL OPERATING DPENSE AT 171,408 m [T - 4388 %71 21,79
OTHER INCOME & QEDUCTIONS
Mine. Non-cperning. Expanss ] [ .8 2 [} [} [ ']
W, azam  lesreet Expense - q [} a [ 2 0]- L] [ 3
YOTAL EXPENSE - R 1) —w-—ﬂr—-w-—mr—m
AL Total Tazabla Income 2002
INGOME TAXES
Utah Franciss Tax 129 [ 4 14 L] 1
4gay  Federel Tausbie incoma FTir -
Poderal income Tax Fral U I m
Rommn 2,10 P 1,400 oo . 1400
TOTALS TS 241,197 E ] .
TOTAL REVENUE RECUIREMENT T Tk 1 Ao ; A__.-___‘; AT b s s33.841
= CLASSIFICATION CCORS: .
u: Mwu“mMquﬁm. ‘.mmmna.mnm BY!.INSTAL‘OSTWIMMCFW
N: Castswhich vary secoiding i Se [Miumbes o SoSEE . :.meamu:.rmmﬂlmnmmm
cmma-ﬂmlqmﬁhﬁumu'ml uwmmmm



APPENDIX C

FOOTHILLS WATER COMPANY DOCKET NO. 91-2010-01
CALCULATION OF RATES
TOTAL REVENUE REQUIREMENT $33,651
LESS ANNUAL STANDBY FEES($9 PER LOT & 79 CUST) ($8,532)
NET TO BE MET BY CONNECTED CUSTOMERS $25,119

" LESS USAGE > 5 KGAL, 5,264 KGAL @ $1.40/KGAL ($7,370)_
NET TO COMPRISE BASIC DEMAND CHARGE $17,750

DIVIDED BY 12 MONTHS $1,479
DIVIDED BY 45 USERS FOR INDIVIDUAL BASE RATES . $32.87
AUTHORIZED PERMANENT RATES

STANDBY FEES PER MONTHPERLOT- - . - $9 |
DEMAND CHARGE INCLUDING 5,000 GALS/MONTH $32.87 |
OVERAGE CHARGE PER 1,000 GALS $1.40
CONNECTION FEE PERLOT $750

TURN ON AND RECONNECT FEES . $200 |




APPENCIX O
FOOTHILLS WATER GCOMPANY

CALCULATICN OF INTERIM RATES QOCKET NO. 9180180

Camm'a Cusmmar ConsiN} Prant CommP) Commodity Costs(G)
Rehaaring UTL'Rl)  DANTRU UTITY  DANTRU UTILTY OAN TRUS  TOTAL
PACJECTED INTERM EXPENGED Crdar MLY% | X [} 8| 1AX 23 %
Oifteers Salary, A Dense [}
Payroll Tasse & Insutunce []
Aaminietraiion and Acanty 00 N a7 5 27 400
Payroll mase end Mwlancs 1088 N 1942 a 1,042 1088
Purchased H20, Dansia Lsas 120 u 7200 129 17200
Purchased Pawer L [
Purch Powes, el #1 [ & 0] c 2291 4521 F1- 1 a2
Pursh Pewer, Well #2 ] 9 3
Purch Powsr, Bocemr Pump aoh ] " 13 m Ty
00 [ a0 400 00 800
Matert & Supply, H20 Sys sp08  112Pv2C! 2.000 1,000 1000 000 2,000 .00
Mawt & Supply, OTies 200 N a8 ®n L] .00
Conmat Sve, Enginearing -+ P F-1) T E- 1 sz
Contraat Svc, Ascouning 3 N m2 a4 .n2 a3
Canwast $va, Lagel 1,000 N s - [ ¢ ] 1000
K Sve, Rapair & M'w'es 1,008 12PN 2C] 338 e e 38 204 1
X Sva, Watar Cualily 00 4 - 300 - 100 200 200
K Sva. A Oensis . o108 1APANML] . - 2028 109 3042 1,004 sgm| . 1me
Ronul, Eidg. Beal B sme ymup| om| o 1,400 ™0 ‘Jase] eI
Pontal, Raulpment 2000 rPaMct 1,000 0 1,808 3,000 500 L]
Transportaiion fxpenst 1200 P, 20 108 00 ] 50 1200
inmarsncs Expensd 2942 1981 [ ] ' 1,081 42
Paguisiory Expense 18 1] 138 12 ™
Basd Dalst Expense ] L] L]
Miag, Expanes, Talaphons 3 N 382 [ ) 352 0
Mien. Exp-, Dfrectof Feew [ ] 7] - 800 [ -] “0a
Msz. Expenss, Oher 1 ] %0 138 50
Aiisg, anpunse, Gollacionn . u 1% 100 . 100
Depracistion Expents 180 r 1,080 0 1,080 e
Amorizaton Expenis, Tonic Rapslt 0 ' [] []
Taxas Other Than income Tazss 850 4 A itd _4nl 80
TOTAL OPERATING EXPENIE [ 24400 us| 0Ne 483 (S WA | a2 Wt
OTHER INCOME & BEDUCTIONS
Mise, Non-opering Expenss
Ieast Exponnt )
TOTAL EXPENSE 20,00 24,080 e 10,490 488 A 18041 | HAIE 08,031
Yol Taxable lncams 2002
INCOME TAXES .
Lah Francies Tat 3130 r | n' L] | MR
Federel Taxable lvcona s2412
Fedaral Income Tax £71 v m an an.
TOTAL TAX 501

OPERATIHG INGOMEINLCSS) 52,101 »
{TAL REVENUE RECUNEMENT s
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Douglas J. Pan'y, #2531

Dale F. Gerdineg; #1147

PARRY ANDERSON & GARDINER
60 Hast South Temple, Suite 1200
Salt Lake City, Uksh. 84113
Telephone:(B01) 521-3434
Pax:.(801) 521-3484

At;‘nmays for Plai%ltii&?Coun'tercIaim Defendants

2

. INCHE THmD JUDIEIAL CODRT, IN AND BOR SALT LAKE CounTy -
WEST JORDAN DEPARTMENT, STATE OF UTAR

L

HI-COUNTRY ESTATES HOMBEOWNERS |
ASS0OCIATION, a-Uteh Cerporation, '

Plamhfl‘;

BAGLEY & COMPANY: et al,

Defondants.

FOOTHILLS WA’I‘ER COMPANY, a Uhh
Corporation, i

v. .

;{—]I-COUNTKY‘ ESTATES HOMEBOWNERS
ASSOCIATION, a Utah Corporation, '

Counte_r-dcfcndants.

| FINAL JUDGMENT

Case No. 020107452

{Previons Case No. 850901464)

Fenorshle PAT B: BRIAN

a-

The ebove-enitied matler came'before the Coust, the Honorable Pat B Brian presiding, for

trial on Janary 24-27, and Februery 1—2 zd 16, 2005, IG5-Country Bstaies Hoemeowners

Association (the "‘Assomahcn”) appeared through counsel, Dougimj Parry and Dale. F. Gardiner

oL 764
EXHIBIT
i 8
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of PARRY ANDERSON & GARDIVER. ’I'hc Densie Family Trust, whose bancﬁmmws are-J. Roﬁns:,b

Dansie, Richam P. Danme.,Boyﬂ W. angg,Juych Taylor, nnd Bonnit R. Pmkm (wllentwaly,

the “Dangies™) appeared through counsel, Wichael M. Later of RODJ\BQ., J..A:I‘ER. & RAWB.,..

Roothills Water Compamy xnd J. Rodney Dansie, mdlvndr_;all)r, appnmvod ﬂm.‘mgh counsel, Val

Antmk of PARSONS BEHLE & LATIMER.
The I*ansies, Foothﬂis Wal:er Oompany, ami J. Roﬁx;ey ‘Dansie, individually, filed an

Amended Cazmtemiazm of L:Rodnep Densie, theDamwFamdy i'h.ut. theDmmeFarm{y Graupand
Foothills Fater Company (the “Countercirim™), Theparties toﬂ;aﬂombmulam were refersd to
a.l, and are sometimes :efmed {o collectively here.m._. s ﬁle "‘Plamtxﬁ"x as the comiext mxy

i mquu‘c.
Altrizd, the parties stipulated,end the Court cestified, that the oaly issnes remeining-for todl

WorE:
1, B the Welliease \rcud 18 agmnﬂt public pﬂ]:l.By?
! Did fheDemsies agree-in pay the cost of ch‘Tonnahon, pumpmg, testing and
tranSp_Drtaﬁan “costs” (pro Tate, actual or mmmcm’cﬂ) of innsporhng their
water fuough the Homeowness’ Watm'.ééystmn? ‘
X the Dansies did agree, what are the “costs™ associted-with transporting the
watet? | _
4. Ithe Dansies agreed to pay fhe “costs” of I:ranspo-lj'ﬁng Eha-watéjr, what
“damages” d.td 't.lft_a Dausics sustain because the Homeowners refizsed/failed
| to ti'ans-poﬁ water? .
See Issass-Certified For Tral, filed February 1, 2005.
2

[ Pt -
J | | ' 001765
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The Courl enquired of the parties o» pumerous occasions whether there were any reraining

factoa) issues for trial, it being the Com’s intention to resolve the entire matter al this trial. The
_partios -represesied to the Courl thei the forsgoing issnes were the ordy issuics remaining for tral.

Upon mnolusmn of the inal the Court took the matter undex advzscmmi and ordered fhe
parties to, mmultancous]y file blind post-trial mam0mnda. Thn Assocmb.on and the Dransies

subscqusuﬂyﬂlad their pusi—hia,[ mémnoranda on March 25, 2005. No post-irial mémérandum was

m:b:mﬂed by J. mdnca' Dansies, mdzwdualiy, or b} Foothills Wat::r Cempany.
After consi dermg the testimony ant m',}u'blts presented attml, the bmdmg case h;stoqr the

memenmda filed hy the Association and the Dansws and the apphmablc law the Oom't xssued its

-Mfemorandiim Decision, Findings of Fact and Conciusmns of Law on May 31, 2005 stcd upon

.ﬂae Gout"s May3l, 2005 Dnmsmn, thc Court now cntars the follmwng Judgmmt and O:ﬁer

mmmgm
1. The Wn!l I ease is not void as against poblic poiwy..SjJemﬁcaily, the ‘Wcll Leaseis

pot void based on, Utah Code Ant, 5§ 54-3-B(1) 2nd 54-3-1, tho PSC's 1986 Ordm', or the

.xmmnsciom’mlrt} docirme. 'I'hs Well Lease s a valid and bmdmgmcumbranca onfhe Assom:rhon s

‘Water Sysiém. See fﬁ—CounbyEsratcsHomeammﬁss nv. Bagley & Co., 901 P. Zd 1017 1023
(Utak 1995); see alse Hi-Country Es:atesH omerwners Ass'ny. quley &Co., 928 241047 (Utah.
Ct. App. 1996); May 17, 2001 Memorandum Decision. ~ -

2. The PSC has the power to construe contracts affecting mate-making, Hi-Country

Estates Hameowners dss'n v. Bagley & Co., 901 P2d 1017, 1023 (Utgh 1995). The 1986 PSC

Final Judgmen! g 3

001766
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Order prohibits fhe Well Lezse fom-affecting therates paid Eyﬁlc ouslomiers, i.e., the Association

members. Jd.- al ] 023,

. 3.7 Underthe Well Iﬁase.l the Dansies are enfitled to receive 12 million gallm;s of water
peryear; of syohrlargsrametint as the excess capamty of Ehe Axsomahon 5 Wat&-r Systc:m W:ﬂ] pe.-rmlt

only upon paymmt of &xau'pm rata shars of the Assoc:ahon s costs for power, c:h]onnatlon, and
water teshing: Fur&mrmorc, all water tansported nnts;de ole—Couniry Bstatns is suhgect-m a “Tyir

vee” transportation fee. Seaddizy 17, 2001 Mmamnduml)mmn,p 5 -S‘eealm Ocz!ofrerj’] oG

Order 5t2. Fuﬁ:ﬁs; mdm"fheWcH Lease, thaDansms araprowdeﬁ an,ght of; ﬁrst :ﬁﬁxsa] to purchase

the Association’s Wter System and the right to receive 55 additional water conne_pht'ms fiom the
Iﬁssdﬁiéﬁon,"bﬁt only if the-Dansies pey the Aztsdcintilcm for ﬂ::u.sg connections at the Association’s
nsual cﬂlai‘gc'-f'["o:'; mchsuch connection. | _ ) -

4. . The Association offered on sc:ym‘él ocoasions 10 supply watei to the Dansies if the
Dansies Wﬂlﬂ(il;;lj the same rate as ofher ;zustomars. 'ﬂae.Dansics reﬁxsed to do.s0. Seé November

” .

" 5, 2001 e andum Decisiin and Ordar, p. 2
| ] 5. " In March ;§94, the Associ;iﬁo_n m; forced 1o iiisaonﬁnuc supplyiog Weter to the
Dasies in order to comply with the 1986 PSC Ondler. See Novembar. 5, 2001 Menorandum
N Decision and Order,p. 2. Auy damagcs suffared by fhe Dansws mtmtre.cmmxg the water they are
entifled to under fhe Well Lense. are mot attxibutnblc to the Assomatmn. Id p.5.
6. The Pansics arc emfiied to eosive water from Deosi Well No. 1 through. the
Assosiation®s Waler Syster in accordan\;.ae with the Well Lease only upon payment of the pro raia
«costs Qfmsporﬁngthewatﬁ'ﬁ:mugﬁ the Associstion’s Waler Systemn. See ﬂ;{emorandm.l‘)_eci_s-ion .
i F@Judg;mt ' ) 4
) : 001767
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Re: EE—CMW Estales Motion for Fartial Summary Judememt Re: Damages for Cosis of

?)—zzmpornr;g Waiar ana‘ﬂembursmmt  for Wareere.r dated May 20, 2003,

s S

7_ The Dangiss did not agmc. at amy ime fo pay the costs of transporting water from
Dansie Well Nn 1 throuﬁn the Assocmhon 's Water Systmn Accotdmgly the Association did not
breach the Well Lease by dxsconnechng Dans:e WeII No ‘.l from thsAssomatmn 5 Water System.
g The appmpna_te measurs of costs for transportahpn of watei from Dansie Well No.
1 thiough the Assoé.iaﬁon?s Wz;ter System is @ pro ralg sharg of. i;ha Assoociatipn's costs for
framsporting tﬂe'wﬁta;.l . ] _ . o . -
"', Pro rata iransportation costs are calculated by,la.‘lﬁng the Asswiaf;toii’s-éqslm of
_ oparﬂhng the Assooiation’s emtlre Watcr Bystcni, Spb't;ncﬁ_;ag'!hc r::osts incttred by the Association
4o produce and treat the water ﬁ'om the Association’s well, and drvxdmgﬂntrmmnmg smount by
e pumber of gatlons transported taough the A@dﬁm’s Water Systezn.
10.  Based on fhis meﬂmdology, a r&ason,able pro ra.f.a taRS_poﬂatanfec as prf the time
ofitrial is $3. 19pcrﬂ1m:sand gallons of water,
11 The Dansies have réfus«:d to pay any transportation fee for transporting weater fom
Demsie Well No. 1 tarough the Associafion’s Water System. '
_ 12.  The Daosies faﬂcd to prove any dmg_es p‘mximately c_:auscd by the separation of the
two waier systoms. The Dansies further failed to mlitigatc ary oﬂ;m- alisged damages.
13.  Accordingly, the Dansies have not susiained any da;magas atidbutsble Lo the

Association as a result of fhe Association’s separation of the two water systems.

Final Judgment L 5
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. ; from ﬂ:c Association’s Water* Syﬁtsm only upon payment of the. Dansms pro rcd.a share of the

14, Inits Memarandum Dacision dated J’ullyl 2'.6;. 2000, the Cour reaffirmied its eward of
£15,080.18 in faver of Foothills Wn"cbr aamﬁaﬁyfqrrnhﬁbﬁﬁm{mtﬂf Eaxespaid byFoothillsWater .
Company and forfher awarded Foolhills Water Co}nﬁnﬁir pre-judgment interest in the, sum of

$20,986.58 en:thal award,

., Based ‘upon the -fare;g'ding,-it 18 hereby OR‘DERED, ADJ'UDGED ahd DECRIED as
follow: o | |
1. I‘h&?imt Cause of Addon of the Goxmicrclaiiﬁ, “Brsanh of Covenant Running with
the Property to Provide Reasonsble Amotmts of Watéc for Dansu: mely Mﬂmbe.rs (Spsmfig
Performance)” is hmrt:'byDZBSl\ﬂSSEI} 1o cauise of action. TheDansms azeazrtzﬂcd to reocwe-watgr

Assoaxaﬂon s.costs of* powa:, tﬁzlunnahcn, water tastmg and transportahon. ’
2. The SecnndCanscanmou offhc Countm:lmn, “Breach nfﬂovanar.nt B.nnmngmﬁ:

the Prgperty to Provide Reasonsble Smounts of Water for Dansie Famﬂy anbers (Dma,gas)” is.

w - 14

Txcrf'zby DISNOSSED, n canse of achon. _ .
3..  Fhe Third Cause of Action of the Ccnmtcmlan‘n, "‘\;‘wl.aﬁc;n of Easement to &llow |
Watertobe Tremsported Thmnglﬂm Water System me&eDcheﬂs(Spemﬁchm)ﬂ
is hereby DISMIBSED, no cawse of adion. The Danmes ae enttt]red to reumve water from Dansie,
‘Well No. 1 and/orother{Dadsic wolls thiongh the Assomﬁou s Watar System only npen peyment
of the pro.rata costs.oftransporting the Dansxes water through the Assomuhun s Water System, 28

determined by the operator of the Asswanon s 'Watcr System (sursentiy thc Jordan V’alley Water

-Conservancy Diéirict), using the methodology set forth above. The Dassiesmay conaect lines from

Final Judgment 6
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Dansic wells to the Association’s Water System only if those wells have 2 valid cortification of
aot‘:aptablc wat'zrq_unlibr foreach waﬂ_ﬁ‘om the Staieof Utah, Department of Envxro:ammtaj Q;;a]ity,
Division of Drinking Water. Al water testing, momttmng, melering and billing sball be
administeréd by the opcratc;r of the Agsociation’s Water Systemn, currently the Jordan Valley Water
Copservancy District. The Dansies are responsible for peyment ofail fees andcosts assooiated with
[;ha.oerﬁ;icatipn and maintenance of acaeptabl_cw}atm'.qmﬁty-df-fhe Dapsie wel_ls,‘iﬂ(:iuﬁiiig but not
i[;mi‘tcd to Dransie Well No. 1.. Finally, the Dansrias must pay any costs incurred to Teconnect the,
Dansie waier éystcm io the Association’s Watsr Systena so ihat the Daxlzsi&c' service wiil not be

snbsxdmd by the existing mstomurs of the Assomahon *s Water System

4, Thé Fourth Canse of Action ofthe Oounterclaiim, “Award ofAﬂDmcys Feas” is

hmbyi‘)ISMISSED Plaintiffs ave not ¢ntifled to any attomeys fm
5. ATl of Plaintiffs® claims are hzrcby DISVOSSEED, mth prejudice and on fhe merifs.

8. Judgment in the sum of $15,080.18 1s entamd in favor of Foothiils Wa’eﬁr Company
for remmbursement bf taxes pnd by Fpot“rﬂls ‘Water Company, topether with prqndgnbnt m‘m@ct
in the sam of $20,986.58 as of July 26, 2000, together with post-judgment mtﬁv_ts.t mngat the

}udg:cnmt rate.
DATED & O
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Distyinsi Courl Jndge
Apprﬂvéd as o Form: :

PARRY ANDERSON & GARDINER

By: . Qﬁ#dﬂéﬂ:g a0
* Dongls 1.pény [/~ '
Attomoys for Fi-Country Homeowners Association

WICHAEL M LATER

 ZAftorngy for Dansie Family, Trust, Richprd P. Dansie, -
" Boyd W, Dansie, Joyoe M. Taylor and Bonpis R Parkin

..:\‘.'

PARSONS BEHLE & LATIMER . *-

1. Rodney Dansie, Indvidually

Final Judgment
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Approved & to Ftx:

TARRY ANDERSON & GARDINGR

By: L y —
Deougles J, Paoy _ ’
Attomeys for. Hi-Coantry Estatcs Homcowners Associzfion

MICHAEL M. CATER

Alloroey foF Dansie Ramily Trost, Richard P. Dransie, -
Boyd W. Dansie, Joyce W, Teylor and Bounie R. Parkin,

PARSONS BEHLE & LATIMER -

By o
Angic Nelson _
Attorneys for Foofiills Waier Company and
7. Rodngy Dangie, Tdtvidually

Final Jadgmen
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1 hereby certify that on this ST ’Lday of December 2005, 1 served! the Foregoing FINAL

JUDGMENT by transmitting a tue and correcl copy thereef-via B—mni‘l transmission to the

following:
Angie Netson _
PARSONS BERLE & BATRVER
ANelsonf@parsonsbehle:com -
-Michae] M. Later
michasllnier@yshoo.com
A
Final Judgment
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Department of
Environmental Quality
Amandn Smith
Executive Direcior

State of Utah DIVISION OF DRINKING WATER,
GARY R. HERBERT Keaneth H. Bousficd, P.E,

Governor Direcior

GREG BELL

Liewenant Governor

February 8§, 2011

Bradley Barlocker

35 Shaggy Mountain Drive

Herriman, Utah 84065
Dear Mr. Barlocker:
Subject: Hi Country Estates Phase I Water Company Correspondence

The purpose of this letter is to clarify correspondence between Randy Crane, former President of
the Hi Country Estates Phase I Water Company (Hi Country) and the Division of Drinking Water
(DDW). For your reference I have attached both letters: the first letter, dated July 28, 2008 (the
July letter), from Randy Crane to DDW and the second letter, dated August 20, 2008 (the August
letter), which is my response to the first letter.

This letter is also being written at the request of Rodney Dansie, of the Dansie Water Company.,
This letter will only address the DDW requirements as they relate to the responsibilities of Hi
Country to comply with DDW’s Rules. This letter will not address any issues regarding contract
disputes between Hi Country and Rodney Dansie as such issues are appropriately decided in
courts of law.

In the July letter, Mr. Crane requested of Bob Hart, a staff engineer within the DDW, that he
report on DDW’s requirements for some specific connections including the location and pipe size
of those connections (please see the July letter for the detailed request). In a phone conversation
on February 1, 2011, involving Rodney Dansie and me, Mr. Dansie asked that I comment on
connections for lots 51 and 43 within Hi Country’s distribution system. At the time of our phone
conversation I assumed that Mr. Dansie was talking about a typical % inch residential connection,
However, my assumption does not agree with the connection sizing mentioned in the July letter.
Consequently, I will attempt to address both connection sizes in this letter.

EXHIBIT

195 North 1950 West » Salt Lake City, UT
Mailing Address: P.O. Box 144830 » Salt Lake City, UT B84114-4830
Telephone (801} 536-4200 « Fax (801) 536-4211 = T.D.D, (801) 5364414
Printed cn 100% recycled paper
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Bradley Barlocker
Page 2
February 8, 2011

4

If each of the connections for lots 51 and 43 consist of a single % inch residential connection, no
plan approval by DDW is required. In the July letter, Mr, Crane represents that two 6-inch
connections are proposed for lot 51. Connections of this size could sipnificantly affect the water
system’s ability to provide adequate flow and pressure to all its customers, Consequently, the
DDW will require plans be submitted to the Division for any connection involving pipe sizes
above 1-inch or multiple connections to a single lot.

Regarding plan submission, review and approval, a new rule has been promulgated in March of
2010 known as the Hydraulic Modeling Rule. This rule requires that a hydraulic model be
performed on the existing system and the proposed expansion. The engineer preparing the plans
needs to take into account, in the expansion design, any deficiencies noted in the model results
and certify that the system expansion design will comply with DDW's quantity and pressure
requirements. It is my understanding that a graduate level engineering student group will be
preparing a base hydraulic model of your system and their effort should provide vatuable insights
as you proceed with discussions with Mr, Dansie.

If you have any questions concerning this correspondence, please feel free to call or write.

Sincerely, i
4 M \
¢
Kenneth H, Bousfield, P.E.

Director

KHB

cc: Royal Delegee, Env. Director, Salt Lake Valley Health Dept., 788 E. Woodoak Lane, #104, Murray, UT 84107
J. Craig Smith, Smith/Hartvigsen PLLC, Walker Center, 175 S. Main St., #300, Salt Lake City, UT 84111
Rodney Dansie, 7198 West 13090 South, Herriman, UT 84065
Bob Hart, Division of Drinking Water

HCS538



HiCountry Estates Phase 1 Water Company .
124 Hi Country Road

Herriman, Utah 84096 RECEIVED
JUL 3 1 2008
‘ Drinking Water

28 July 2008

Mr. Bob Hart

Engineering Section

Utah Division of Drinking Waier
PO Box 144830

Salt Lake City, Utah 84114-4830

Dear Mr, Hart:

The Appellate Court has upheld the District Court finding that the Well Lease Agreement between Rod
Dansie/Dansie Water/Foothill Water Company. (DWC) and Hi-Country Estates Phase I Water Co.
(HCI) is a valid contract; while both parties are currently appealing the various findings to the Utah
Supreme Court, HCI, in an effort to be proactive, is in the process of establishing the requirements that
will be applicable in the event that the HCI and DWC are required to be connected,

HCI current serves one commercial/government customer — the BLM Wild Horse Center, and eighty-
five (85) residential customers — with a potential of one hundred and twenty-five-(125) residential
customers. HCI’s primary water source is one well that produces approximately 100 gphm and an
emergency second source that can also supply approximately 100 gpm. Due io the system design, only
one source can be encrgized at one time. The system has three storage tanks in service; the upper two
tanks have a capacity of 50,000 gallons each. They are located west of Hi Country Estates lot 81 and
serve approximately 60 customers including the BLM Wild Horse Center; the lower tank is a 300,000
gallon tank located between Hi Country Estates lots 66 and 67. This tank supplies water to the
remaining customers and to the pump station that supplies water to the upper tanks, The HCI system
also supplies water for fire protection. The HCI well delivers 90% to 100% of its capacity during the
summer months. The attached map can be used to locate the identified connection locations, Additional

definition will be supplied as required.

It is unknown to HCT how many customers DWC currently serves; however, under the current
interpretation of the Well Lease Agreement, HCI is required to provide the following:

. 5 residential connections for the Dansie family use
® 50 residential connections for the DWC use
12,000,000 gallons of water per year in perpetuity

DWC has requested the following connections to be made to support the above requirements:

HCE39

\



Two 6” connections located at Hi Country Estates Phase I lot 51

One 127 connection to be located at Hi Country Estates Phase I lot 1
One 107 connection to be located at Hi Country Estates Phase I jot 9
One 8” connection to be located at Hi Country Estates Phase I lot 107,

These connections existed prior to Hi Country Estates Phase I assuming control of the water system in
1994; they were severed by order of the District Court at that time.

It is assumed that DWC plans on using the above connections in the following ways:

. The two 6” connections located at Hi Country Estates Phase lot 51 are for potential
connections to the two existing wells located at that location, though DWC has
repeatedly stated that these connections are for surface irrigation only as he, Rod
Dansie, spokesman for the Dansie Family, has an orchard located here,

. The one 127 connection located at Hi Country Estates Phase I lot 1 is for water supply
to the Dansie properties located outside of Hi Country Estates Phase I boundaries that
they are currently trying to develop.

. One 10” connection located in Hi Country Estates Phase I lot 9 would provide a
second connection to the pipe line to which the 12” connections would be made.

- The one 12" connection located in Hi Country Estates Phase I lot 1 and one 10”
connection Jocated at Hi Country Estates Phase 1lot 9 could also be used to transport
water to the HCI's 300,000 tank from Dansie well number 1 located north of 1
Country Estates Phase I lot 9.

. The 8~ connection located at Hi Country Estates Phase I ot 107 would provide
service to Dansie owned undeveloped property located southwest of Hi Country
Estates Phase I lot 107,

If the above connections are made: } B

. HCI needs (by order of the Third District Court) to ensure that the curreni customer
base is not impacted and/er put at risk.

. In the event co-mingling water from any one of the Dansie’s wells with HCI water
that the water being supplied by Dansies must meet the minimum requirements for

culinary use.
° That any connection to the HCI system must meet all state regulatory requirements.
In order to mitigate the above concerns, HCI is requesting a definitive set of requirements to be
established for the connection of the two water systems and the potential co-mingling of water supply by
the various wells.

Sincerely,

w Estates Phase I Water Company
e

ﬁm President

HC540
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Exppinive-Lipetor | Juy Ernngon, PE,:

Stage of O l‘lh B posionDFDRINKDG waTzR, Padi Sarion, Do
JOH-M, HURTSMAN., IR 'Kpngc@&‘gmlﬂﬂ,i‘i e .

Cattimoy

GARY HERAENT h . !
Hieitenant:Cotmenpr . b Kenunath L, Binintiels, PIE.,

August 26, 2058

Ramddy L, Crang, President.

Hi-Couritry Estates Phased, Witer Company!
134 i Couniny Rend

Herrirhun, Utah 84096

Deax My, Craue:
‘Sybieét Frojess fo Additibnal Connecticingth Water Syftsn] Sysier #18147

Op luty'31, 2008, the Division of Drinking Witel: the DI vislon] tocclyed.yont lotiey negarding-the
on-going Titigagon hetweoh Hi-Catiniry Bstaos Phast 1 Wafst Cartypitys HOEL Watst Shatem
#18147] and Dansie Woget Gompany FOWC, Water Systern s#18009). The letworingicates thet
HICH ey he Zequirefi i provide connetiions 1o gmoperty ovined by the Daisje Pranily, mnder irwel)
loae igreeniont that wiiS Entered inloin Y927 Urider thivsvell 16ase afroronen; & Dvsis well fvag
to suppily walerto:2 predecessor of FGI. You tequestad information toncerning the tequirements:
thal would 1. madé by the Diviston ol Brinlaty Water for'the convettion of thewworwater,
systems-and the potentisl co-mingling of watérsupply by the varions svells,

Fits, uddér RIDS-500 “Ractlity Desigh i Oporaini: Plag Review, Opeation 4id Mifolepsnge
Requirements’” of Usgh's #dnjiniatrative Riles for. Puliic Diinking Water Systerss, your watey
sstein would he vequizad th filswith the Division 2 grofect porification Tont, ilong with plang
and specification, ferihe conneclions. The plans and specifications submitied should be final ad
£omplete-enough for the actualconstruction of the proposed project. The.plans and specifiention
‘mmst b starnped aad sighied by ‘s fegidered profestiohal erigitedr Hosnsed 1o, prictice T ths Stabs
of Utaly, The Division will have one of Its engloeers;roview the plans and specifibations for
~compliance witt stoie drivking Watet fnles, 2nd i acotpiable; the Pivision wordd issue - plax
approwi] Jeler Rordhe proposed-project. Nowactual consteuction of the project showid take
‘pissce before the plai approval letter s beon réceived By thevater sostent.

Second, pader R309-510, “Mintum Sizing Reguiraments.” during the plap Teview, the Divisitn
will tio'wplyysicdl rapacity, assegsment of thie water infrastrocture1o determing thar existing water
soueces, scorage fanks, disitibution system, and ofber equipment are sdsqieate L support the
praposed project. As part 57 this proass, the potenis} wager demand would meed tobe,
-{eterminied for cagh water ling.exsension, The iumber of residential connections, dmou, of
‘outside home watering, ircigation, and other water uses, which wiowid be allowed for sach water

13 Newh (950 Wass v Salx Lake Cliy, UT
dniling Addecss: P00 Box 144830 53l Lake Oy, 7T 84114-4830
Telephine (308) 5364200 «Xax (BO1-33G4271 « DI, (307) 5364414
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Randy éranp‘, President
Pege2,
Attgust 70, 2008

line extepision, wiuld bt iégikied 1o be submitiéd to the Bivision; The Division would prokhly
reguest thic the project engineer sobstapfiats with ealsufatibns, or §.Lompytér modél, that_ the
proposcd waterline Sizés.are adeqyiate 10 provide the nacessdry prsssures for cach water Fog
Ekten§icn, pef #309.105-9, “Minimam Prossure?. ' ‘

~ o Than 2 il Gifiris e Soy andhie demand

expesionced during peak dry Hemand;

-+ fic; Ybssihan F0.psi diing peak ostuntaneous demend;

¢ fodess then deuringpsg&ﬁw‘demmdg
“Thi Digidion fin Aol Issue i plan.approval Tetter Torfiemrojest mintB4chss been

Alemanstrated fhiat water source, sigrape;snd disttibuiten Sipacily i addiyuate lo sapply
mt stEy abil Pressure o the ireseit chstomers-of the water system; sind any ngw

by it & extensions wonld serve:
TR, Alficley RAUP: 15, Ro0ict Bevelo

+$0ubeS tfial supplies waer:To's public dinliug dilel kst st bea’
Divigion. TheSelection, davlopmentand dpbeadion-df a publie Gritking
Aone 1i1% danper which Will peetect public hedlth and assiive thar ll segtisel viel
iandardy; asdescribed in 2309200, “Monitefing epd Witlef Qhality” Drining Weiter:
Standunds” are giet. I dition, uner R309:600, “Soarce Protectibu: Dinking Water Selifd
Fiotedtioi Eor Ground Weine: Sourees, sl wells apt yprislas, that sufiohy whtee 16 Sipiabiic
Ay waler Systedh Thast ia¥p. sonEtepritierivaiplab, &' a prefimininy eyiluntion wipors, iy
the Diivisionhgs ctricurfed with. BoresRerencs the? Wil Approvel Checklist” which dutiiies
the-nscossury equiremintsio-get approval fof 2 ney wetll, 3 witiched (oS Jetier, 3 yom have:
gy geeltions; flesde concy Bob Hir 4 (§01) 5360054 o7 Ving-Ving Mucajey, Exgifiesring

kil MM'E%“- ﬁs;{soig-ﬁﬁ544%58*

Kenneth'H, BSGsaa, PE. /2
Executive Seoretary
RER

Enclosure— Well Approyil Ciisoklist ' o o
st Royid Delegge, Env. Dlrtcior, Salt Luke County-Healib Dopt., 788 B Woodeak Lane. 4F04, vy, UT 84107

.Bob Bar. DWW
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System Nawe: . System Nutmbey:

Well Mame & Description:

DIVISION OF BRINKING WATER
Checkiist £or New Pubiwmnlung Watér Wells

1. Approval to Drill the Well

T Pmoject Motifleation Form.

0

Prelithinary Balw ation Report (PER ) soticnrency:

B W@’u dmlhng spemﬁcmm% and jphms

Ei

Vald Stopt Cardor authnn;;auam mﬂrﬂl letter Froma; lhe ”'Dj,\ris;pn of: Wm :E.-zghts

2. Approval to Equijythe Weil

e

!i.l’:"E! o

O oHEn o HB'E

Priviear Motifidaten Form
Ccmmanbn of well fedl i
We]l Brilles's: Teport iwéﬂ Tog )

- Aditer drasvdovdtest zegillis {s.Lep dravedon feist & condtant-Tate. rest) for well isld,
&e.lemmaﬁnn

C,tmmmﬂmﬁmwfthz wwellmarsr
Pl sind specxﬁcahmfmaqu@ng Ehbwcll .
El “Pum Aﬁemaﬁanimg.,,pumps eihoat

haaﬁ‘wxhséhﬁ:l‘gc'pi“" A
D “Well house: -defign

3, .Opiérating Permitito Iamotuce the Welj Wiksz

Dmummmmn of vilid wate Nghts)

mesfgnm.gneef’.ﬁ staterivent.0f sonfelmehce with #pprovil sonditions. ;

Design mgmapr% Statement Jof - mfnn;nauge with the Rule Yor any deviaton :fromd: the

plon apphowal i @phm evieW eXeinption’ . ;
wdeuca of O&M manual dehve:y

Ag-built d.x'awmgs

E.n:cnrdc-d lénd use agieeriefts or clncume.ﬁm&on thal ‘the requitements for ‘coverags

undir fhe CityCounty gouroe protection ordingpes have been meg

Satisfaciory bactmieg:ca} Tosults
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Kennecott Utah Copper Corporation
P.O. Box 6001

o (K) Kennecott
Utah Copper

Amember of the RIO TINTO Group

Kelly L. Payne, P.G.
Principal Advisor, Closure & Remediation

March 20, 2007

Mr. Rod Dansie 6%#[%{)0? HECE'VED

Dansie Water Company | MAR 2 Z 2007
7198 W 13090 S “Kenmecstt |dier”
Herriman UT 84065

Environmenta! Response & Remediation
Dear Mr. Dansie:

Kennecott Utah Copper has provided bottled drinking water to customers of the Dansie Water
Company since 1999. As you are no doubt aware, this water has been provided because the
levels of sulfate and total dissolved solids in the Dansie Water Company well have slightly
exceeded State of Utah water quality standards due to historic mining and irrigation activities.

Kennecott monitors the Dansie Water Company well on quarterly basis and is pleased to report
that levels of sulfate and total dissolved solids have met state drinking water standards for more
than one year. A summary of results from your well, which Kennecott has designated as W22,

are attached.

Based on these results, Kennecott is terminating water bottled water deliveries to customers
of the Dansie Water Company effective March 22, 2007.

Bottled water coolers that have been provided by Kennecott to most customers of Dansie Water
Company may be retained by the customer or returned to Mt. Olympus Waters,

If you have any questions about this arrangement, I would be glad to discuss.
Sincerely,

bty tewpr—

Kelly L. Payne, P.G.
Principal Advisor, Closure & Remediation

ce:  Rebecca Thomas, United States Environmental Protection Agency
Doug Bacon, Utah Department of Environmental Quality
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Page I of 1

Bob Hart - Dansie Water Company

e e T B B S il YR B 7, D e e LRy T R - B A S —mmwmm-ﬁ_‘m

From;  BobHart | 5‘1 stew A )300‘3

To: John Oakeson

Subject: Dansle Water Company F" \e H &M 3
cC: Ken Bousfield; Patti Fauver; Ying-Ying Macauley

John,

Rod Dansie called last Thursday on the letter he received from the Division conceming the significant

deficiency the Dansie Water Company has with inadequate storage. Ying-Ying and I called him back, and left a
voice message. This moming, he called me back to get a better understanding. He explained that their system
only has eleven connections with two storage tanks providing 75,000 galions storage and a well that will
produce 300 gpm. ‘He felt they had gotten along for years with this setup and questioned the need to change at
this point in time. He asked wether this system was grandfather in as is.

I'explained to Rod that under the Groundwater Rule, systems were required to fix significant deficiencies. The
issue with his system Is that It does have fire hydrants, and must be able to provide water at 1000 gpm for two
hours for fire suppression. Boyd Johnson from the Unified Fire Autherity, the local fire authority, confirmed that
they were requiring the system to provide fire flows and duration per the International Fire Code adopted by the
State of Utah. Boyd had met with Rod previously to explain that the Dansie Water Company could not provide
fire water for the duration required. Consequently, the County will not issued any building permits for the _
Dansie property unti! this is resolved.

I explained that the Division of Drinking Water has not grand fathered old system in regards to fire flow. Me
asked if his system could just live with the 40 IPS points. 1 explained that under the requirements of the
Groundwater Rule, that the Division would be required to move forward with enforcement action if a system did
not move forward to correct their significant deficiencies, '

He indicated that he understood the issue and wouid pursue possible options to come into compliance, We
tatked about possible options such as enfarging their storage, having the City of Herriman providing water for
fire suppression, and installing a backup connection from the City of Herriman. He asked if there was any
financial assistance available. I told him he would need to talk to Ken Wilde to discuss possible funding options.

Bob

EXHIBIT
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_ Utah Department of Environmental Quality
Division of Drinking Water

Public Water System IPS Report
UTAH18008 DANSIE WATER COMPANY
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0r18/2011 0817 am
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. Utah Department of Environmental Quality
Division of Drinking Water
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Page 1 of |

John Oakeson - Dansie Water Company Storage Deficiency (System #18009, File

#08778)
\
From: Ying-Ying Macauley

To: Bob Hart; 1. Trussell; John Oakeson
Date: 7/21/2018 2:22 PM

Authority) - 1000 gpm for 2 hours.”
Yy

file://C:\Documents and Settings\Joakeson\Local Setﬁng:\Temp\X?miseWEzss&sm... 772172011
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Concerning the Cornerstone Project | Deseret News Page 1 of 2

Deseret News

Concerning the Comnerstone Project

By Boyd Dansie
Fublished: Tuesday, Jan. 18, 2011 12:00 a.m. MST

Six months ago, Kennecott Utah Copper announced its future mining plan Comerstone Project.
The pian would require changes in their mining operation to extend the Iife of the Bingham
Canyon mine beyond 2028.

To implement this plan, Kennecott must updats its environmental permits. These permits deal
with air, land and water. Before issuing new future permits for the "Comerstone Project,” | would
ask the Utah Department of Environmental Quality and the Department of Natural Resources
Division of Oil, Gas and Mining fo look at why the existing permits have not been able to control
the toxic waste materials of lead and arsenic left behind in the mine dumps.

In the past, Combined Metals Reduction Company purchased by Kennecott and others, have
mined the Butterfield Canyon drainage area, both underground and on the surfacs. This mining
activity has created large mining dumps with toxic waste materials, including lead and arsenic,
which have been left behind in the dumps. Through storms and normal winter activities, this
waste material has entered the Butterfield Creek, left the canyon and has been deposited on
the farmland and around homes in the drainage area.

These incidents have happened over the last 50 years. During the last 10 years, the people
- using the Buterfield Creek water have become aware of the toxic nature of the mine waste
dumps. The mining company has cleaned up its land of mining waste, which was waste that
was deposiled from underground and surface mining. However, toxic waste from existing
surface mining dumps continues to move down the canyon during many storms. The mining
company has not cleaned the mining waste from the lower drainage areas or the fiat

neighboring lands.

| own part interest in my grandfather's farm with other family members. During my lifetime, there
have been numerous storm events that have brought large amounts of mine waste materials
down the canyon in Butterfield Creek. This material has settled out on the farm ground and
around my house as the water went into the ground leaving yellow mine waste material that
contains different level amounts of lead and arsenic with each storm.

| am writing to ask for help In controliing the new "Cornerstone Project” mining activity in the
Butterfield Canyon drainage area. ! have become aware of the health problems associated with
mine waste materials, such as lead and arsenic. | have changed farming practices and tried to

keep imigation water away from my home during storm events.

The most recent depositing of mine waste happened in 2007. The amounts of materials in the
water have been less since the canyon was cleaned up and waste ditches were constructed to
stop this activity, but mine waste materials still continue to come down Butierfield Creek to

lower lands during storms.

Our family hes talked with many Kennecott representatives about purchasing land in the
Butterfield Canyon drainage area, making land trades or about cleaning up mine waste material
from farm and yard areas. The Kennecott reprasentatives have come and gone. New -
representatives have appeared through time, small ponds areas have been cleaned on the farm
by Kennecott, but we have not been able to convince Kennecott to enlarge its buffer zone
around the Butterfield Canyon drainage area to prevent potential health problems.

http://www.deseretnews.com/article/print/700101 $74/Concerning-the-Comnerstans Periant b Af2MAT 1



Concerning the Cornerstone Project | Deseret News Page 2 of 2

Realizing that Kennecott has spent more than a reported half billion dollars over the past
decade to reclaim its land that was impacted by historic mining, one would think a smali cleanup
project or a larger buffer zone should become part of its Cornerstone Project, helping to prevent
potential land and health problems.

Boyd Dansie is a farmer in the Butterfield Canyon drainage area, adjacent to Kennecott Utah
Copper.

© 2071 Desorct News Publishing Company | All nghus reserved

http://www.deseretnews.com/article/print/700101 574/Conceming-the-Comerstone-Prqi ect.h... 4/5/2011
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Department of
Environmental Quality

William J Sinclur
S A Acting Execatve Direcrar
tate of Utah
t DIVISION OF DRINKING WATER
JONM HUNTSMAN IR Kenneth H Bousfield PE
Governor Director
GARY HERBERT

Licirzenan: Governoy

May 11, 2009

J Danste

Dansie Water Company
TI98 W 13090 S
Herriman, Utah 84065

Dear Mr Dansie

Subject Nouice of Increased Rathonuclide Monitoring

Our records indicate that the following source has a Gross Alpha result over the Maximum Contaminant
Level (MCL) WS001, Dansic Well The MCL for Gross Alpha 1s 15pCy/L and the February 20, 2008
result for this source was 15 8pCi/L.  Thus result requires increased samphng of the entire Radionuclide
group 1n accordance with Section R309-205-7(1)(c)(v}) of the Rules As a result of this the samphng
frequency for Radwnuchdes at your WS001, Dansie Well 1s now quarterly It will remain quarter]y unal at
least four quarterly samples are reported and the running annual average of those results 1s less than the
MCL (less than 15pCvl.)

When you take these four yuarterly samples for the Radionuchide group you must request that the lab
analyze for Gross Alpha Radwum-126 Radium-228 and Urantum (as part of the mmtial sampling
requirements for the Radionuchide group 1n section R309-205-7(1)(b) of the rules) In order to detecnune
compliance with the Radionuchde group we need individual results for all four of these contamnants
Please clearly sdentify with the laboratory that the Radionuchde samples for this requircment are for vour

WS001, Dansie Well

An updated monitoring schedule for your sysiem has been enclosed We will expect you to become
current with the increased sampling for Radionuchdes by September 30 2009 If you have any questions,
please contact Rachael Cassady ar 801-536-4467 or rcassady @utah gov

A

2 Document Date 05/1 112008

Enclosures
ce Salt Lake County Utah Public Health Department

150 North 1950 West  Suh Lake Gty UT ' / ’2

Mailing Address PO Box 144830 Sah Lake Ciy UT 84114 4830
Telephone (B01) 536 4200 Fax (801 53 4211 TDD (801)536 4414
wa i deg wah gm
Prinied nn 100% recyckd paper
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Utah Department of Environmental Quality
Division of Drinking Water

Monitoring Schedule

PWS ID UTAH180092
Legal Contac! DANSIE WATER COMPANY
J RODNEY DANSIE
Address T198W 13090 S
HERRIMAN UT 84065
Phone Number B)1 254 4364

City Served (Araa)
County  SALT LAKE COUNTY

Run Date 5/7/2008

Name DANSIE WATER COMPANY

Rating Approved
Rating Date 12/16/96

GalDay GalMin

System Type Community Last Inv Updale 2/22/08 Avg Dajly Prod 0 0
Activily Status Cd  Active LastSnty Sry Dt 11132007 Total Dsgn Cap 0 0
Popuiation 50 Oper Penod 1 to012/31 Total Emerg Cap o D
Total Coliform Rule Monitoring
Sample Sample Sample Effachve Effective Seasonal Seasonal Analyte Analyte
Count Type Freguency  Begin Date End Date Start End Code Name
1 Routine Monthly 9/1/2007 1A 12131 3100 COLIFORM TOTAL (TCR)
Non-TCR Individual Analyte Requirements
Facility Facility Anglyte Analyle Sample Sample Sample Last Next Sample
ID Name Code Name Count Type Frequency Sample Batween
DSo01 DISTRIBUTION SYSTEM
Lead & Copper 5 Routme 3 Years 12/31/2007 01/01/2008 12/31£2010
WSs001 DANSIE WELL
1084 ASBESTOS 1 Routine 9 Years 05/03/2007 01/01/2011 12/31/2019
4000 GROSS ALPHA INCL 1 Routine Quarter 02/20/2008 07/M01/2008 9/30/2009
4020 RADIUM 228 1 Routine Quarter 02/20/2008 07/01/2009 9/30/2009
4030 RADIUM 228 1 Routne Quartar C2/20/2008 10/01/2008 09/30/2009
4006 URANIUM COMBINE 1 Routine Quarler 02/20/2008 Q7/01/2009 9/30/2009
1040 NITRATE 1 Routine Year 03/02/2008 O1/01/2010 12/39/2010
Inorg & Melals 1 Routing 8 Yeary 01/29/2003 01/01/2011 12/31/2018
Suifate 1 Routine 9 Years 05/17/2004 C101/2011  12/31/2019
Festicides i Routing 3 Years 08/0372007 01/01/2008 12/31/2010
Volanle Organics 1 Rouune 3 Years 05/19/2006 01/01/2008 12/31/2010



Dw Director's Off
Dwsion: Direcior

BOUSFIELD KEN
Admm Services
Seciion Managar
JOHNSON KATE
Construction Assist
Saction Manager
WILDE KENNETH E

Engineermng
Section Manager

Field Services
Section Manager

DYCHES D KIM
Rules
Section Mansger
FAUVER PATTIJ

Utah Department of Environmental Quality
Division of Drinking Water

Monitoring Schedule

Utah Division of Drinking Water Contact List
801 536 4207

801 536 4208

BO1 6536 0D48

801 536 4202

801 536 4195

Run Date 5/7/2009
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Possible contamination in Butterfield Creek | FOX13Now.com Page 1 of |

Possible contamination in Butterfield Creek

Posted on: 6:07 pm, September 15, 2013, by Carly Fiqueroa
(http:/ffox13now.com/author/kstucarlyfigueroa/)

BUTTERFIELD CREEK, Utah — Rod Dansie is a director for the Herriman Irrigation Company; he's lived
near Butterfield Creek most of his life and has seen the many positives Kennecott has brought to the area,
but he said it hasn't all been positive.

“Events like this end up causing the people that live in the community a lot of problems with heavy metals
coming down onto their lands and causing health hazards,” Dansie said.

Friday afternoon, Dansie noticed the retention ponds at the Kennecott copper mine had been breached and
were overflowing onto public and private property, including Butterfield Creek.

“All the rainwater and snow water come down that, and it's used on farms and gardens and by the people of
Herriman,” he said.

Rio Tinto Environment Manager Kelly Payne said site rainfall monitors indicated the area received about
3.5 inches in a two-hour period Friday.

“That's a very significant amount of rainfall and exceeds our design criteria for our sedimentation collection
system,” Payne said.

Payne confirmed the waste ponds overflowed into Butterfield Canyon Friday, but she said anytime a
significant storm occurs Kennecott inspects the basins.

“Times in the past we have known the sediment that comes off our waste dumps can contain slightly
elevated concentrations of lead relative to a residential standard, so we are doing sampling,” Payne said.
“We've got crews out as | speak now.”

Kennecott said until the waste is tested they can’t confirm whether it's hazardous.

But they said they’'ll be working with any impacted landowners. For landowners like Rod Dansie, that leaves
little comfort in the short term.
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April 16, 2010

J. Rodney Dansie

7198 West5 13090 SoutGh
Herriman, Utahi 84096
§01-254-4364

M. Noel Williams, President
Hi-Couniry Estates Homers Association
98 Canyon Circle

Herriman, Utgh 84096

RE: REQUEST AND DEMANP FOR FULL PERFORMANCE
OF ALL OBLIGNATIONS AND REQUIREMENTS OF THE
1977 WELL LEASE AND WATER LINE EXTENSION
AND THE 1985 AMMENDMENT ACCORDING TO IT8
PLAIN WORDS OF THE LEASE AS UPHELD AGAIN BY
THE UTAH COURT OF AFPEALS IN ITS APRIL 15, 2010
MEMORANDUMDECISION CASE NO 20090433-CA.

Dear Mr. Williams, President and all Directors and Water Company Officers

Based on the Court of appeals again affirming the well lease agreement it time to get the
water meters back in Iot 43 and 51 and make all of the other connections so that the water
due under the lease agreement since 1996 can be provided as per order of the court.

Since we are going to the Spring and Summer seagon and we will be immediately
needing the water due under the lease agreement. Please take the necessary action fo get
the recopnections made and the water flowing as required by the lease agreement.

‘We will be happy to meet with the President and Directors and your attorney so that the
required arrangements caa be made to begin receiving the 12 millions gallons per year
starting in 1996 and the other obligations of the lease agreement. ' _

Tt should be very easy to begin providing the 12 million gelions per year by just installing
the meters gnd performing the necessary connections to provide the water required by the
well lease,

We would appreciate your prompt cooperstion to get the water flowing as per the lease
agreement.

Please feel free to contact J. Rodney Dansie so a meeting can be set up with the Dansies
and Hi-Country Directors and officers to acoomplish and implement the ruling of the
Utsh State Couri of Appeals regarding the well lease agreement. Time is of Essence and
your cooperation would be appreciated

EXHIBIT
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Should you have any questions regarding this request and demand for fall performance of
the well lease agreement of 1977 and the 1985 amendment to the well lease and water
finie extension agreement please contact J. Rodney Dansie at 8012544364,

Sincerely,

kg

Copy of the Utah State Court of appeals memorandum decision enclosed

e :
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‘May 2, 2010

J. Rodney Dansie

7198 West 13090 South
Herriman, Utah 84096
B01-254-4364

Mr. Noel Williams, President
Hi-Country Estates Homers Association
98 Canyon Circle

Herriman, Utah 84096

SECOND REQUEST AND DEMAND FOR. PERFORMANCE OF ALL
OBLIGATIONS AND REQUIREMENTS
AS ORDERED BY THE UTAH STATE
COURT OF APPEALS ON APRIL 15,2010

RE: REQUEST AND DEMAND FOR FULL PERFORMANCE
OF ALL OBLIGNATIONS AND REQUIREMENTS OF THE
1977 WELL LEASE AND WATER LINE EXTENSION
AND THE 1985 AMMENDMENT ACCORDING TO ITS
PLAIN WORDS OF THE LEASE AS UPHELD AGAIN BY
THE UTAH COURT OF APPEALS IN ITS APRIL 15, 2010
MEMORANDUMDECISION CASE NO 20090433-CA.

Dear Mr. Williams, President and all Directors and Water Company Officers

Based on the Court of appeals agein affiring the well lease agreement it time to get the
water rheters back in lot 43 and 51 and make all of the other counections so that the water
due urider the lease agreement since 1996 can be provided as per order of the court.

Since we are going to the Summer season and we will be immediately needing the water
due under the lease agreement. Please take the necessary action to get the reconnections
made and the water flowing as required by the lease agreement.

We will be happy to meet with the President and Directors and your attormey so that the
réquired arrangements can be made fo begin receiving the 12 millions gallons per year
starting in 1996 and the other obligations of the lease agreement.

Sizable damages have already been incurred and are continuing to accrue due to the Hi-
Couritry H. O.A. President, and Directors choosing to not follow the orders and decisions
of the Utah Court of Appeals and the Plain language of the well lease agreement. Failure
to follow the decisions of the Utah Court of Appeals in its Memorandum Decision of
April 15, 2010 and its earlier decisions regarding the well lease and obligations will result
in more costs and damages and will not be in the interest to the Hi-Country Home
EXHIBIT
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Association members and may result in the President and Directors being held personally
liable for the continuing damages by not meeting the obligations that the court has
imposed on the Homeowners association and its water system.

Again, It should be very easy to begin providing the 12 million gallons per year by just
re-installing the meters or removing the locks on the meters and performing the necessary
connections to provide the water required by the plain language of the 1977 well lease
and the 1985 amendment of the lease agreement,

We would appreciate your prompt cooperation to get the water flowing as per the lease
agreement and orders of the Utah State Court of Appeals decision of April 13, 2010 and
its earlier decisions regarding the obligations of the H. O. A. under the 1977 and 1985
well lease and its amendment,

Please feel free to contact J. Rodney Dansie so a meeting can be set up with the Dansies
and Hi-Country Directors and officers to accomplish and implement the rulings of the
Utah State Court of Appeals regarding the well lease agreement. Time is of Essence and
your cooperation would be appreciated

Should you have any questions regarding this request and demand for full performance of

the well lease agreement of 1977 and the 1985 amendment to the well lease and water
line extension agreement please contact J. Rodniey Dansie at 801-254-4364,

Copy of the Utah State Court of appeals memorandum decision was sent to you with the
First Request and Demand for obligations due under the well lease.

HC000592
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November 13, 2020 I ;‘9@

Mr. J. Criag Smith /Matthew E. Jensen S 4@& o@% |

Walker center D féa% 0
' 175 South Main Strest Suite 300 %iz.;,@

Salt Lake Clty, Utah 84111 Sy

Dear Mr. Smith: L

Thanks for your letter of November 11, 2010. There is no settiement agreement and
naver was one. We did discuss at the meeting with Rep. Patrick Painter and others ata
meeting several months ago some concepts that might lead 1o a settiement agreement.
However, you and the Hi-Country people and directors who requested the mesting cancelled
a few days before the mesfing. | am sorry that you and the association direciors who requested
the meeting were unabls to attend and discuss possible ideas for a setttement That being said
The Dansies are very much interested in getting the water flowing that they are entitled to under
the well lease agreement which has been upheld by the Utah Court of Appeals. We would
welcome a meeting with you and the Board of Directors to discuss how the terms of the lease
agreement could be fulfiied and i Dansies could help in doing this by making avallable one of
its wells located in Hi-Country Estates from which the watef obligations of Hi-Country Estates
could be pumped from. This would require some discussions with you and the Board of
Directors as o how thié type of arrangement could be reached.

The terms of the existing well lease and its piain tanguage would be the basis f‘or
discussions In reaching an agresment where by a Dansie weli located on lot 51 could be used
to produce the water obligations under the well lease and Utah Court of Appesls decision.

With Regard to the Division of Drinking approval, The Hi-Couniry water system was
approved from its inception with service going to the Dansie Water System and there would be
somme approvals and work to be done to implement any new.water sources. The original system
approval was part of the Division approval and operated as a joint system from 1977 uniil 1994
atwhich fimie Hi-Country Estates Directors severed the ines. There would be some required
approvals for a new water source and reconnections of the lines and those plans-couid and
would be prepared for and approved by the Division of Drinking water, The Utah Rural Water
Association hag offersd its support and axpertise as well as Jordan Valley VWater Conseverancy

District the current operator of the water system has people to heip with these types services

and Is fully aware of the requirements fo te-corinect the severed pipes. Mr. Richard Bay, -
eneral Manager of the Disfrict attended the mesting and discussions regarding ideas to get
the water fiowing to the Dansies under the terms of the well lease and court rulings.

We would welcome your efforts and those of The Hi-Country Estates Board of Directors
and its engineers and it water operator Jordan Valley Conservancy District and Rural Water

Association In suggesting how we can get the water flowing to the Dansies that is owed under
the well lease agreement since 1996,
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Your writien response will be eppreciated on or before December 15, 2010 regarding
how Hi-County Estates Home Owners Association plans to fulfill s obligations under the 1977

~ Well lease and water line extension that has been upheld by the Utah State Court of appeals.

Dansles are willing to meet and discuss how they may be able fo aesist Hi-Couniry
Estates In gefting the water flowing and mesting it obligations to the Dansies underthe plain
languege of the Well Lease agreement and Rulings of the Utah Court of Appeals.

We realize that the Court of Appsals is still considering some issues on H-Country
Estates Petition for re-Hearing. However, some meetings and discussions on how to get the
water flowing fo the Dansles would ba appreciated as there may siifl be unanswered issues that
require discussion and negations once the Utah Courts of Appedls completes it ruling on the

Petition for rehearing.
We look forward to your reply.

J
odn

Best regards,
ey Dansi
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