- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

Highlands Water Company, Inc.'s Request DOCKET NO. 23-010-01
to Update its Service Area

ORDER ON MOTION TO STRIKE

ISSUED: March 19, 2025

This docket has a long and complex procedural history, which is compounded
by Highlands Water Company, Inc. (“HWC”") making four different filings - in the
approximate 15 months between its first filing on September 20, 2023, and January 3,
2025 - relating to the relief it seeks. Now that it appears HWC has taken a clear
position on the relief it seeks in this docket, and as detailed in the procedural history
as follows, we resolve Mountain Green Mutual Water Company and Village at Trappers
Loop LLC’s Motion to Strike Highland Water Company, Inc.’s Filing in Response to
MGMWC Meet and Confer Report (“Motion to Strike”).!

PROCEDURAL HISTORY

HWOC filed its initial application on September 20, 2023 (“Initial Application”).
The Initial Application was unclear in many respects, but appeared to request Public
Service Commission (PSC) approval for HWC to (1) formally establish the area within
which it claims to currently provide service (identified graphically in Exhibit 2A to the
Initial Application), and (2) expand its service area into areas it does not currently
serve (identified graphically in Exhibit 3A). On November 6, 2023, MGMWC petitioned

to intervene in this docket (“Petition to Intervene”). After an extensive number of

! Mountain Green Mutual Water Company and Village at Trappers Loop LLC are collectively referred to
herein as “MGMWC.”
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submissions relating to the Petition to Intervene, a hearing was held on December 21,
2023, to address that petition and to clarify the scope of the Initial Application
(“Hearing”). At the Hearing, HWC acknowledged confusion within the Initial
Application, and represented that the only relief it sought was to formally establish
the service area within which it claims to currently provides service, which is
demonstrated graphically in Exhibit 2A.2

By Order dated March 7, 2024, MGMWC'’s Petition to Intervene was granted. A
scheduling order was issued on April 12, 2024, setting forth various deadlines
(“Original Scheduling Order”). By stipulated motion dated June 7, 2024, HWC’s direct
testimony deadline was extended.

By stipulated motion dated August 15, 2024, the parties moved to suspend the
remaining deadlines in the Original Scheduling Order so they could “continue to
engage in settlement negotiations and discussions about [HWC's] responses to
[MGMWC's] data requests.”® That motion was granted on August 16, 2024, and a
scheduling conference was set for September 11, 2024.

In the meantime, on September 5, 2024, HWC filed a Statement of Discovery
Issues concerning data requests propounded by MGMWC. On September 10, 2024,

MGMWC filed an Objection to HWC's Statement of Discovery Issues, which also

2 By submission dated December 28, 2023, HWC submitted what is deemed a corrected application,
which consisted of a cover email and attachment, the purpose of which was to allegedly rectify errors
in the Initial Application that were addressed at the Hearing.

3 Stipulated Motion to Suspend Deadlines at 1.
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included an affirmative request of its own amounting to a motion to compel. While this
discovery dispute (“Discovery Dispute”) was pending, the PSC issued a new scheduling
order on September 12, 2024 (“New Scheduling Order”).

Then, on September 17, 2024, HWC filed an Amendment to Petition to Update
Service Area (“Amended Application”), which ostensibly sought to amend the Initial
Application filed approximately one year prior. The Amended Application purported to
clarify the scope of the Initial Application by “withdraw[ing] the maps submitted in
[HWC's] [I]nitial [Application] and replac[ing] them with the maps attached ... as Exhibit
A and Exhibit B."* The Amended Application further represented that HWC is “only
asking to have its service area expanded to include properties that have existing
connections, or who have indicated they would like service from”® HWC. The Amended
Application also made additional clarifications, including what appeared to be
concessions addressing concerns raised by MGMWC in its various filings relating to
the Petition to Intervene. MGMWC did not oppose or otherwise respond to the
Amended Application.

Because of the differences between the Initial Application and the Amended
Application and the apparent concessions in the Amended Application, by Order dated

October 10, 2024, the PSC directed MGMWC to: (1) meet and confer with HWC about

“ Amended Application at 9 6.
SId. at 9 7.a.
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the Amended Application to discuss its substance and impact on the status of this
docket; and (2) provide the PSC a report by October 22, 2024 (“Meet & Confer Order”).

On October 22, 2024, MGMWC filed its report pursuant to the Meet & Confer
Order (“Report”), and on October 30, 2024, HWC filed a response to the Report, which
included supporting exhibits (“Response”). On November 7, 2024, MGMWC filed a
motion to strike the Response (“Motion to Strike”), which also included exhibits. On
November 22, 2024, HWC filed its opposition to the Motion to Strike (“Opposition”), and
on November 27, 2024, MGMWC filed a reply in support of the Motion to Strike
(“Reply”).

In the meantime, on November 15, 2024, the parties filed a stipulated motion to
suspend the deadlines in the New Scheduling Order pending resolution of the
Discovery Dispute. That motion was granted.

Then, on January 3, 2025, HWC submitted an email to the PSC titled “Highlands
Water Company Service Area Map,” along with exhibits (“Reinstatement Request”). The
Reinstatement Request states, among other things, that the Amended Application was
initially submitted by HWC in hopes of resolving the dispute between HWC and
MGMWOC, that the dispute has not been resolved, and that HWC “would like to resubmit
the original, attached map and legal description as our requested service area.”® The

referenced attached map appears to be the same graphical representation presented

¢ Reinstatement Request at 1.



DOCKET NO. 23-010-01

-5-
in Exhibit 2A of HWC's Initial Application, filed on September 20, 2023. The
Reinstatement Request thus appears to now frame the relief HWC seeks in this docket
as that which existed as part of the Initial Application, i.e., to formally establish the
area within which it claims to currently provide service as depicted graphically in
Exhibit 2A, and as further represented by HWC during the Hearing in December 2023.
MGMWC has not opposed or otherwise responded to the Reinstatement Request.

On February 21, 2025, HWC filed a request for decision on the Motion to Strike.

DISCUSSION AND ORDER

The Motion to Strike requests the PSC to “strike [HWC's] Response in its
entirety[,]” or alternatively “(1) disregard [HWC's] disclosure of confidential settlement
discussions that occurred during the meet and confer in which it repeatedly
mischaracterizes the settlement proposal made by MGMWC; (2) decline to treat [the]
Response and attached exhibits as resolving the [Discovery Dispute]; (3) to the extent
that the [PSC] considers the party status of Intervenors|,] ... allow them to submit a full
reply [on that issue] in a subsequent submission.”” In support of these requests,
MGMWOC argues the Report complied with the Meet & Confer Order, HWC’s Response is
procedurally improper, and that HWC's attempt to have MGMWC removed as

intervenors in this docket is misguided.

7 Motion to Strike at 2-3.
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HWC'’s Opposition argues it was entitled to file its Response because the Report
“contains representations and arguments that in certain ways, exceed the scope of the
[meet and confer] call, and in other ways, exclude what was actually discussed during
the call, resulting in a report ... that is incomplete and inaccurate.”® HWC further
argues it would be “unfair and unjust to allow MGMWC to submit an incomplete report
of what was discussed during the meeting and then argue that [HWC] is not allowed
any opportunity to respond.”?

In its Reply, MGMWC reasserts that the Report complied with the Meet & Confer
Order and that the Response is procedurally improper.

Based on a review of the filings relating to the Motion to Strike, it appears there
was confusion regarding the Meet & Confer Order. To be clear, given the complicated
and extensive procedural history in this docket, the intention of that order was to
provide the PSC with an opportunity to better understand where HWC and MGMWC
stood with respect to either potentially resolving this docket or moving forward with
the proceedings. That intention was apparently not understood.

While the Report technically complied with the intent of the Meet & Confer
Order, it arguably went further than necessary. For example, the Report engages in
discussion regarding the Discovery Dispute and makes arguments beyond whether the

Amended Application resolved MGMWC'’s concerns. However, MGMWC addressing

8 Opposition at 1-2.
?1d. at 2.
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these extraneous issues was not necessarily unprovoked because of various
assertions in the Amended Application. For example, HWC asserts that the Amended
Application addresses “MGMWC's concerns” regarding an area that was the subject of
HWTC'’s Initial Application and “[a]s such, MCMWC’s (sic) Intervention should be
dismissed and an order entered granting [HWC's Amended Application].”*® But the
procedural history demonstrates that HWC and MGMWC appear committed to their
respective positions in this docket, so HWC'’s concluding assertion that MGMWC's
intervention should be dismissed and HWC’s Amended Application granted without any
further proceedings was not well taken.

The parties are reminded that arguments by counsel for the parties and
unverified or unsworn submissions - including those found in the Amended
Application, the Report, the Response, the Motion to Strike, the Opposition, the Reply,
any future such submissions, and any exhibits to any of the foregoing - is not evidence
of record unless and until it is made so.

To secure the relief it seeks in this docket, HWC is going to have to meet its
burden to formally establish the area within which it alleges it currently provides
service (identified graphically in Exhibit 2A to the Initial Application) and that such is
appropriate. MGMWC will also have to meet its burden in opposing the relief HWC

seeks. It is anticipated that an evidentiary hearing will be held in this docket at which

10 Amended Application at 9 10.
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point HWC and MGMWC will both be allowed to provide that which they find necessary
to attempt to satisfy their respective burdens of proof.

Accordingly, based on the foregoing and a review of the relevant submissions,
the Motion to Strike is denied and the Response will not be stricken and will be given
the weight, if any, to which it is entitled.

For the foregoing reasons, the Motion to Strike is DENIED.

DATED at Salt Lake City, Utah, March 19, 2025.

/s/ John E. Delaney
Presiding Officer

Approved and Confirmed March 19, 2025 as the Order of the Public Service
Commission of Utah.

/s/ Jerry D. Fenn, Chair

/s/ David R. Clark, Commissioner

/s/ John S. Harvey, Ph.D., Commissioner

Attest:

/s/ Gary L. Widerburg
PSC Secretary

DW#338875
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CERTIFICATE OF SERVICE

| CERTIFY that on March 19, 2025, a true and correct copy of the foregoing was
served upon the following as indicated below:

By Email:

Corbin B. Gordon (cgordon@gordonlawgrouputah.com, cgordon@utglg.com)
GORDON LAW GROUP, P.C.
Attorney for Highlands Water Company, Inc.

Marjalee Smith (highlandswaterco@gmail.com)
President, Highlands Water Co.

Matthew E. Jensen (mjensen@parrbrown.com)

Kassidy J. Wallin (kwallin@parrbrown.com)

Tammy M. Frisby (tfrisby@parrbrown.com)

PARR BROWN GEE & LOVELESS, P.C.

Attorneys for Mountain Green Mutual Water Company and Village at Trappers Loop LLC

Patricia Schmid (pschmid@agutah.gov)
Patrick Grecu (pgrecu@agutah.gov)
Assistant Utah Attorneys General

Madison Galt (mgalt@utah.gov)
Division of Public Utilities

/s/ Melissa R. Paschal
Administrative Assistant
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